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*  WARMSTREY  v.  LADY  TANFIELD.  [*794] 


4  Car.  1. 

[reported    .1    CH.    REP.    29.] 

[L.  A.,fol  151;  1  Sg.  Ca.  Ab.  40,  pZ.  10;  10  Co.  47.] 

Possibility  Assignable  in  Equity.] — A  grant  of  a  future  possibility 
not  good  in  laic,  yet  a  possibility  of  a  trust  may  be  assigned  in 
equity. 

The  plaintiff's  title  appeared  to  be,  that  one  William  Freeman,  be- 
ing possessed  of  the  third  part  of  the  parsonage  for  the  whole  term 
to  come,  granted  all  his  interest  therein  to  one  Alborough,  in  trust 
for  the  use  of  the  said  William  Freeman  and  Alice  his  wife,  during 
their  lives,  and  after  to  the  use  of  such  issue  male  of  their  two  bodies 
as  the  said  William  should  by  will  appoint;  and  after,  the  said 
William  appointed  the  premises  after  the  death  of  the  said  Alice 
unto  Richard  Freeman,  son  of  the  said  William  and  Alice;  and  that 
the  said  interest  in  law  of  the  said  Alborough  came  by  mesne  con- 
veyance unto  John  and  Robert  Palmer;  and  that  the  said  Richard 
Freeman,  during  the  life  of  the  said  Alice,  who  not  long  after  died, 
assigned  the  premises  unto  the  plaintiff,  and  also  released  to  the 
plaintiff,  and  the  said  Palmers  assured  their  interest  in  law  in  the 
said  premises  to  the  plaintiff. 

The  defendant  insists,  for  title,  that  the  said  Richard  Freeman, 
about  two  years  after  his  assignment  aforesaid  to  the  plaintiff,  made 
a  lease  of  the  premises  to  Walter  Thomas  and  John  Makerith,  who 
passed  their  estate  to  one  Evans,  and  Hawkins,  in  trust  for  the  de- 
fendant the  Lady  Tanheld,  and  had  possession  given  her. 

This  Court  (a),  with  the  Judges,  taking  consideration  of  the  said 
assignments,  grants,  and  release,  were  of  opinion,  and  declared,  that 
hoicbeit  a  grant  of  a  future  possibility  is  not  good  in  law  (b), 
yet  a  possibility  of  a  trust  in  equity  * might  be  assigned,   [  *  795  ] 
and  the  said   Richard  Freeman's   assignment  of  his  said 

(a)  Lord  Coventry  was  Lord  Keeper. 

(b)  See  Lampet's  case,  10  Co.  47  a,  48  b. 
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trust  nnto  the  plaintiff  is  also  confirmed  by  the  assignment  of  the 
said  Palmer,  who  had  the  interest  in  law,  and  the  said  plaintiffs 
assignment  is  also  precedent  to  the  deed  made  to  the  said  Thomas, 
1  v  which  the  said  defendant,  the  Lady  Tanfield,  claimeth  the  said 
lease. 


[  *79G  ]  *ROW  v.   DAWSON. 


November  21th,  1849. 

[BEPOBTED  1    VE8.   331.] 

[Reg.  Lib.  1749,  B.,  fol.  89.] 

Chose  in  action  Assignable  in  Equity.] — A.  borrows  money  of  B., 
and  gives  him  a  draft  upon  a  fund  due  to  him  (A.)  out  of  the 
Exchequer,  which  ivas  deposited  with  the  officer  from  whom  the 
fund  was  payable.  A.  afterwards  becomes  bankrupt;  this  is  an 
assignment  thereof  to  B.  for  valuable  consideration,  which  shall 
prevail  against  the  general  assignees  under  the  commission  of 
bankruptcy. 

A  chose  in  action,  though  not  assignable  at  law,  is  assignable  in 
equity,  and  no  particular  form  of  words  is  necessary. 

Tonson  and  Conway  lent  money  to  Gibson,  who  made  a  draft  on 
Swinburn,  the  deputy  of  Horace  Walpole,  viz.,  "Out  of  the  money 
due  to  me  from  Horace  Walpole  out  of  the  Exchequer,  and  what 
will  be  due  at  Michaelmas,  pay  to  Tonson  and  Conway,  value  re- 
ceived." 

Gibson  became  bankrupt;  and  the  question  was  whether  the  de- 
f.;.  I.mts  Tonson,  and  the  executors  of  Conway,  were  first  entitled 
by  a  specific  lien  upon  this  sum  due  to  the  estate  of  Gibson;  or 
whether  the  plaintiffs,  the  assignees  under  the  commission,  are  en- 
titled to  have  the  whole  sum  paid  to  them ;  it  being  insisted  for 
them,  that  this  draft  was  in  the  nature  of  a  bill  of  exchange,  and 
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that  the  property  was  not  divested  out  of  the  bankrupt  at  the  time 
of  the  bankruptcy,  in  law  or  equity. 

Lord  Chancellor  Hardwicke. — At  first  I  a  little  doubted 
about  my  own  jurisdiction,and  whether  the  *plaintiffs  ought  [  *  797  ] 
not  to  have  gone  into  the  Exchequer,  as  being  a  Court  of 
revenue;  for  this  is  not  a  personal  credit  given  to,  or  demand  upon 
the  officer,  but  to  be  paid  out  of  that  money  issued  out  of  the  Ex- 
chequer to  the  officer;  and  this  is  on  warrant  to  be  paid  out  of  the 
revenue  of  the  Crown  for  public  services.  But  there  is  something 
in  the  present  case  delivering  it  from  that:  the  officer  admits  he 
has  received  a  sum  of  money  applicable  to  this  demand,  which 
brings  it  to  the  old  case  of  a  Liberate  (a),  which  a  person  has  un- 
der the  Great  Seal  for  the  payment  of  money;  upon  admission  that 
the  officer  had  money  in  his  hands  applicable  to  the  payment,  and 
proof  thereof,  that  would  give  Courts  of  law  a  jurisdiction,  so  that 
an  action  of  debt  might  be  maintained  on  the  liberate. 

This  demand,  and  the  instrument  under  which  the  defendants 
claim,  is  not  a  bill  of  exchange,  but  a  draft,  not  to  pay  generally, 
but  out  of  this  particular  fund,  which  creates  no  personal  demand; 
therefore,  not  a  draft  on  personal  credit,  to  go  in  the  common 
course  of  negotiation,  which  is  necessary  to  bills  of  exchange,  by 
draft  on  the  general  credit  of  the  person  drawing,  the  drawee,  and 
the  indorser,  without  reference  to  any  particular  fund.  The  first 
case  of  which  kind,  I  remember  to  have  been  determined  in  B.  R. 
not  to  be  a  bill  of  exchange,  was  a  draft  by  an  officer  on  the  agent 
of  his  regiment,  to  be  paid  out  of  his  growing  subsistence.  Then 
what  is  it,  for  it  must  amount  to  something?  It  is  an  agreement, 
for  valuable  consideration  beforehand,  to  lend  money  on  the  faith 
of  being  satisfied  out  of  this  fund;  which  makes  it  a  very  strong 
case.  If  this  is  not  a  bill  of  exchange,  nor  a  proceeding  on  the 
personal  credit  of  Swinburn  or  Gibson,  it  is  a  credit  on  this  fund, 
and  must  amount  to  an  assignment  of  so  much  of  the  debt:  and, 
though  the  laio  does  not  admit  an  assignment  of  a  chose  in  action  (b), 
this  Court  does,  and  any  words  tcill  do,  no  particular  xcords  being 
necessary  thereto. 

(a)  A  Writ  that  lay  for  the  payment  of  a  yearly  pension  or  other  sum  of 
money,  granted  under  the  Great  Seal,  and  addressed  to  the  Treasurer  and 
Chamberlain  of  the  Exchequer. 

{b)  And  so  is  a  possibility  for  valuable  consideration;  1  Ves.  391.  And  see 
Warmstrey  v.  Lady  Tantield,  ante,  p.  794. 
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Iu  the  case  of  a  bond,  it  may  be  assigned  in  equity  for  valuable 
consideration,  and  good,  although  no  special  form  used. 
[  *  70S  ]  Suppose  an  obligee  receives  the  money  on  the  bond.  *  and 
there  is  wrote  on  the  back  of  it,  "Whereas  I  have  received 
the  principal  and  interest  from  such  a  one,  do  you  the  obligor  pay 
the  money  to  him."  This  is  just  that  case;  only  it  is  not  a  debt 
arising  from  specialty:  therefore,  like  an  assignment  of  rent,  by. 
direction  to  a  tenant  or  steward,  to  pay  so  much  of  a  year's  rent 
to  a  third  person. 

The  case  of  Ryall  v.  Roivles,  (c),  now  under  the  consideration  of 
the  Court,  occurred  to  me.  There  the  assignment  of  debts,  of  which 
no  possession,  came  in  question;  but  those  are  debts  depending  on 
partnership,  and  mentioned  there  how  far  the  assignment  of  a  bond 
should  be  supported  against  the  assignees  under  the  commission; 
and  it  is  clear  that  they  have  been  supported  where  the  bond 
has  been  delivered  over;  but  if  not,  some  doubt  has  been,  whether 
it  should  be  supported  on  the  foot  of  the  clause  (10  &  11)  in  the 
statute,  21  Jac.  1,  c.  19. 

But  this  is  clear  of  that  doubt,  because  this  was  a  debt  due  to 
Gibson  without  any  specialty.  This  draft,  which  amounts  to  an 
assignment,  is  deposited  ivith  the  officer  Swinburn  and  therefore  it 
attached  immediately  upon  it;  so  that  Swinburn  could  not  have 
paid  this  money  to  Gibson,  supposing  he  had  not  been  bankrupt, 
without  making  himself  liable  to  the  defandants;  because  he  would 
have  paid  it  with  full  notice  of  this  assignment,  for  valuable 
consideration. 

(c)  1  Ves.  348.  See  next  page. 
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*RYALL  v.  ROWLES.  [-799] 


February  24,   1747-8  ;  January  27,  1749-50. 

[REPORTED  1    VES.  348.] 

[S.  C.  1  Atk.   105;  nom.  Ryall  v.  Rolle.  ] 

Assignment  of  Debts  without  Notice  to  Debtor,  Invalid  Against 
Assignees  in  Bankruptcy.] — Assignee  by  icay  of  mortgage  of 
goods  and  chattels,  or  choses  in  action,  allowing  the  assignor  to 
continue  in  the  possession  or  in  the  order  and  disposition  of  them, 
will,  upon  the  construction  of  21  Jac.  1,  c.  19,  ss.  10,  11  (a),  have 
no  specific  lien  on  tliem  against  his  assignees  in  bankruptcy. 

William  Harvest,  a  trader  within  the  several  statutes  concerning 
bankrupts,  in  June,  1732,  borrowed  from  Benjamin  and  Joseph 
Tomkins  1500Z.  and,  as  a  security,  conveyed  and  assigned  his  dwell- 
ing-house and  brew-house  at  Kingston,  and  all  the  coppers  and 
utensils  in  trade  belonging  thereto,  by  way  of  mortgage,  subject  to 
redemption. 

He  afterwards  took  Jonathan  Stephens  into  partnership  with  him, 
and  in  less  than  a  month  after  the  partnership,  December  22, 173G, 
made  a  second  mortgage  to  Potter,  in  trust  for  Jonathan  Stephens, 
of  his  moiety  of  not  only  the  utensils,  but  the  stock  in  trade,  debts, 
profits,  &c,  for  securing  a  sum  of  money  then  lent  to  him  by  Jona- 
than Stephens,  and  any  future  sums  that  should  be  lent. 

December  10,  1737,'ho  made  a  third  mortgage  of  the  seventh 
part  of  his  undivided  moiety  of  all  the  stock  in  trade,  utensils, 
debts  due,  or  to  grow  due,  to  Sir  James  Reynel. 

April    24,    1738,   he    made  a    fourth  mortgage  of   the 
*seventh  part  of  his  undivided  moiety,  with  the  same  de-  [  *  S00  ] 
scription,  to  Skip. 

September  7,  1738,  he  made  a  fifth  mortgage  to  Jonathan  Ste- 
phens, for  securing  to  him  2000/.  which  Stephens  had  paid  to  one 
Baugh,  who  had  the  original  mortgage  on  the  freehold  estate;  the 

(a)  Repealed,  but,  with  some  modifications,  re-enacted.     See  note,  post. 
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real  premises,  which  were  conveyed  by  way  of  lease  to  Tomkins, 
having  been  mortgaged  to  Philip  Stone  in  1725,  and  assigned  to 
Baugh,  who  assigned  to  Stephens  upon  being  paid  the  2000/. 

He  afterwards  made  a  sixth  mortgage  to  George  Harvest,  his 
son,  of  the  seventh  part  of  his  undivided  moiety  of  the  partnership, 
stuck  in  trade,  debts,  utensils,  and  profits,  in  consideration  of  a  sum 
of  money  lent. 

Notwithstanding  these  several  mortgages,  he  continued  in  pos- 
a  ssion  of  the  utensils  and  stock  in  trade  as  before,  altered,  disposed, 
and  mortgaged  them  as  his  own,  and  received  the  debts  in  partner- 
ship with  Stephens,  without  any  control  from  any  of  the  mortgagees 
till  1740,  when  he  failed  and  became  bankrupt. 

Then  the  assignees  and  mortgagees  insisted  on  the  right  to  the 
Bevera]  goods,  stock,  &c,  comprised  in  their  several  assignments, 
in  opposition  to  the  general  creditors  claiming  under  the  commis- 
sion. 

The  cause  was  heard  before  Lord  Chancellor  Hardwicke,  the  Seal 
after  Michaelmas,  1747,  and  it  being  anew  case,  his  Lordship  or- 
dered it  to  be  argued  by  two  counsel  on  each  side,  assisted  by  the 
Judges,  upon  the  question,  whether  all  or  any  and  which  of  these 
mortgages  came  within  the  stat.  21  Jac.  1,  c.  19,  particularly  the 
latter  part  of  the  tenth,  and  the  whole  of  the  eleventh  section,  or 
not?     It  was  argued  February  24,  1747-8. 

Solicitor-General  (the  Hon.  "William  Murray  (b),  and  Mr.  Noel, 
for  the  assignees  under  the  commission. — The  questions  upon  the 
construction  of  this  statute  are  two:  first,  whether  any  conveyance 
of  goods  or  chattels  by  way  of  mortgage,  or  with  condition  of  re- 
demption, is  within  that  statute?     The  second,  if  the  Court  should 

think  so,  whether  any  of  these  six  mortgages  are  within 
[  *  801  ]  the  clause  *as  to  any  of  the  goods  comprised  therein;  the 

consequence  of  which  is,  that  they  must  be  as  creditors 
under  the  commission,  and  not  to  be  preferred  to  the  other  cred- 
itor- : 

The  first  will  depend  on  the  true  construction  of  the  Act  itself; 
to  find  out  which  three  things  are  to  be  resorted  to:  the  circum- 
stances at  the  time  of  making  the  Act — for  to  them  the  law  was 
adapted,— the  remedy  intended,  and  the  mischief  designed  to  be 
prevented  thereby,  and  judicial  explanations  of  the  Act  since.     It 

(b)  Feb.  24,  1747-8.     Afterwards  Lord  Mansfield. 
10 
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will  appear,  that  some  conditions  of  redemption  are  within  this 
clause,  and  that  it  was  calculated  for  this.  "When  this  Act  was 
made,  fraudulent  conveyances  were  sufficiently  guarded  against  by 
13  Eliz.  cc.  5,  7.  Twynne's  Case,  3  Co.  80,  upon  the  construction 
of  that  Act,  was  considered  so  strongly  within  it,  that  the  party 
was  punished  criminally;  and  particular  provisions  are  made  by 
that  statute  in  case  of  bankruptcy.  Fraudulent  conveyances,  then 
being  provided  for  before,  were  never  intended  by  the  Act  now 
in  construction,  but  the  thing  intended  was  an  equal  distribu- 
tion amongst  creditors,  which  was  very  unequal,  some  creditors 
getting  prior  liens  several  ways,  as  by  bond,  judgment,  &c. ; 
to  take  away  which  priority,  unless  where  satisfaction  by  execu- 
tion and  recovery  before  the  bankruptcy,  was  the  intention  of  the 
Act,  and  reduce  creditors  who  had  trusted  the  bankrupt  generally 
to  equality.  Another  way  creditors  had  of  gaining  a  priority  was 
by  pledged  goods:  and  after  that,  a  new  way,  by  conveyance  with- 
out delivery  of  the  goods.  Anciently,  as  appears  from  the  Year 
Books,  5  Hen.  7.  fol.  1,  delivery  was  necessary  to  a  sale,  and  was 
often  done  by  parol.  The  pledge  must  be  delivered  over  to  the 
pawnee  himself  at  the  time  of  borrowing,  otherwise  no  property 
vested  in  him.  But  that  doctrine  was  afterwards  exploded,  as  in 
Yelv.  164,  and  2  Leon.  30  (Clark's  Case),  where  the  property  was 
held  vested,  though  no  delivery  at  the  time.  And  Owen,  124,  held, 
that  such  pawnee  might  assign  over  his  property;  so  that  wherever 
the  conveyance  was  under  hand  and  seal,  it  was  not  neces- 
sary to  vest  the  property  by  *  delivery  of  goods  pledged.  [  *  802  ] 
There  is  no  real  distinction  between  the  words  mortgaging 
and  pledging :  the  first  being  generally  applied  to  lands,  the  other  to 
goods;  and  they  are  in  effect  synonymous  terms.  As  to  lands,  the 
mortgagee  holds  by  title;  and  the  title-deeds  always  are,  or  should 
be,  in  his  possession.  But  as  to  goods,  there  is  no  hold  where  the 
pawnor  keeps  them  in  his  possession.  The  end  of  the  Act,  there- 
fore, being  to  reduce  creditors  to  equality,  it  is  but  reasonable  to  put 
such  creditors  who  took  pledges  and  left  them  in  the  hands  of  the 
bankrupt  or  pledger,  to  dispose  of  and  alter  them  as  he  pleased, 
upon  equality  with  other  creditors;  for  the  mortgagees  give  the  bank- 
rupt a  general  credit.  Suppose  a  diamond  pledged  for  a  large  sum, 
and  the  pawnor  keeps  possession  of  it,  if  he  sells  the  diamond,  as 
he  may  do  the  next  day,  the  creditor  must  come  in  under  a  commis- 
sion.    The  inconvenience  in  allowing  a  preference  in  cases  of  these 

11 
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secret  conveyances,  is  greater  than  that  of  judgments,  which  are 
public  and  open;  not  that  the  Act  intended  to  restrain  the  pawning 
and  selling  goods  generally:  and  there  might  be  a  sale  of  goods 
where  possession  could  not  be  given;  as  of  ships  at  sea,  and  goods 
and  merchandise  that  are  bringing  home.  Such  conveyances,  then, 
1  v  way  of  mortgage,  are  within  the  reason  of  the  Act;  and  the 
question  is,  whether  within  the  letter?  The  word  convey  in  the 
preamble,  extends  to  all  conveyances  in  general  whether  absolute 
or  by  condition.  Mortgages  of  lands  or  goods  are  in  this  Act 
called  conveyances.  And  where  a  general  word  is  mentioned  to 
take  in  all,  it  is  not  usual  afterwards  to  specify  particular  words  which 
come  after  it.  The  mischief  recited  in  the  preamble  is  material,  often 
Jut]  >]  Kiting.  It  never  was  a.  frequent  practice  to  buy  goods  absolutely, 
and  to  leave  them  in  the  possession  of  the  vendor  to  do  as  he  would 
with  his  own;  which  case  never  happens  without  fraud.  And  the  pre- 
amble supposes  a  good  consideration,  not  upon  fraud;  against  which 
case,  if  the  legislature  had  intended  a  provision,  it  would  have  put 

it  upon  that.    But  they  knew  that  would  be  void  by  13  Eliz. 
[  *  803  ]   c.  5,  and  were,  therefore,  providing  *against  conveyances  by 

way  of  mortgage,  the  mortgagor  keeping  possession,  and 
exercising  all  acts  of  ownership.  The  enacting  part  is  very  carefully 
penned,  and  every  word  deserves  to  be  weighed.  The  goods  must 
be  originally  the  property  of  the  bankrupt,  and  conveyed  by  him, 
and  must  continue  in  the  order  and  disposition  of  the  bankrupt.  It 
is  objected,  that  a  mortgagee  or  grantee  on  redemption  cannot  be 
called  owner  or  proprietor;  but  the  Act  considers  him  as  such.  The 
words  take  in  all  ownerships  whatsoever:  some  for  greater  interests, 
others,  for  less;  and  the  pawnee  or  mortgagee  is,  in  point  of  law, 
considered  as  proprietor,  and  may  maintain  trover  upon  it,  although 
that  action  is  founded  in  property.  Such  conveyance  by  pledge  has 
been  held  to  be  good  against  extent  of  the  Crown,  because  the  pro- 
pert  y  is  altered.  3  Bui.  17,  shows,  that  pawnee  has  a  special  pro- 
perty,  so  that  no  act  of  pawnor  can  affect  by  outlawry  or  felony. 
Bo,  if  a  lease  for  years  is  made  of  goods,  a  scire  facias  for  the  King 
upon  a  subsequent  outlawry,  shall  not  affect  them  till  the  lease 
ended.  It  is  objected,  that  the  word  true  is  added  to  owner  or  proprie- 
tor, and  that  mortgagee  never  was  deemed  such;  but  true  is  never 
put  in  opposition  to  special,  but  fa Ise,  owner;  and  it  is  so  meant  in 
this  Act.  It  is  said,  that  mortgages  are  allowed  and  excepted  out 
of  the  Act,  power  being  by  another  clause  given  to  the  commissioners 
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or  assignees  to  redeem.  But  though  a  trader  may  mortgage,  his  goods 
must  be  dolivered  to  the  mortgagee,  or  in  the  hands  of  ;i  third  per- 
son, and  not  remain  in  mortgagor,  besides,  that  clause  only  gives 
the  same  power  as  the  assignees  had  before,  in  place  of  the  bank- 
rupt. As  to  judicial  expositions  upon  tbis  statute  since,  it  has  been 
held,  that  the  preamble  shall  bo  taken  into  construction,  and  the 
enacting  part  controlled  by  it.  So  held  by  Chief  Justice  Holt,  in 
L'Apostre  v.  Le  Plaistrier,  cited  in  1  P.  Wms.  318. 

Chief  Justice  Lee. — My  account  of  that  case  is  different  from 
that  in  Peere  Williams,  evidence  having  been  given  of 
the  alteration  of  the  diamonds  by  taking  *them  out  of  the  [*804] 
sockets.  It  was  held  by  the  Court,  that,  offering  to  sell 
generally  was  sufficient  evidence  of  offering  to  sell  as  owner;  but 
no  judgment  was  given,  it  being  adjourned  for  further  argument, 
although  the  Court  said  if  this  was  not  within  the  Act,  tbey  knew 
not  what  was.  I  had  occasion  to  cite  this  case  before  Lord  Ray- 
mond, at  Guildhall,  and  it  was  then  said,  there  was  no  determina- 
tion upon  it. 

Lord  Chancellor  Harpwicke.— I  havo  seen  another  note  of  that 
case;  and  it  appears  to  have  been  argued  a  second  time,  when  Sir 
Edward  Northey  took  the  distinction,  that  the  enacting  part  was 
controlled  by  the  preamble.  Search  was  directed  to  be  made  for 
the  rule,  which  was  found;  and  this  matter  was  determined  Pasch. 
9  Anne;  but  whether  upon  the  point  in  question  or  not,  did  not 
appear. 

For  the  general  assignees. — In  August,  1744,  Ex  parte  Marsh  (a), 
his  Lordsbip  held,  that  plate  in  trust  for  benefit  of  the  wifo  was 
not  within  the  statute,  not  being  of  the  bankrupt,  or  conveyed  by 
by  him.  The  preamble  then  makes  part  of  the  enacting  clause,  and 
is  the  key  to  it  (1  P.  "Wms,  317),  notwithstanding  the  general  Act 
of  Parliament  may  take  its  rise  from  a  particular  case,  and  ought  to 
be  construed  to  prevent  the  mischief,  and  advanco  the  remedy.  The 
question  of  the  mortgage  of  goods  being  within  this  Act  of  Parlia. 
ment  has  been  in  judgment  before.  The  case  of  Stephens  v.  Sole  (b\ 
July  5,  1730,  which  was  solemnly  argued,  is  in  point.  There  Wil- 
liam  Tappenden,  indebted  to   the  plaintiff  in   1400/.,  for  securing 


(a)  1  Atk.  158. 

(b)  Cited  1  Atk.  157,  161. 
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payment  thereof  mortgaged  to  the  plaintiff  some  leasehold  estates, 
wharfs,  and  three  hoys,  but  kept  possession  of  the  hoys,  and  some- 
time after  became  bankrupt.  The  plaintiff  brought  an  ejectment, 
and  got  possession  of  the  leasehold  estate,  but  the  assignees  got 
the  hoys.  The  leasehold  not  being  sufficient  to  pay  the  plaintiff 
his  principal  and  interest,  he  brought  a  bill  to  foreclose,  and  to  com- 
pel the  assignees  to  redeem  the  hoys,  or  that  they  might  be  sold 

to  pay  his  demands.  The  assignees  admitting  the  lease- 
[*805]    *hold    not  sufficient    to  pay  the    plaintiff,  insisted    on 

their  right  to  the  hoys  under  the  statute,  the  bankrupt 
having  the  possession,  and  acting  as  owner  thereof  till  declared 
bankrupt.  Lord  Talbot  decreed  that  the  plaintiff  might  be  at  lib- 
erty to  come  in  under  the  commission  for  his  deficiency;  dismissing 
the  bill  so  far  as  it  required  account  of  the  profits  of  the  hoys,  which 
were  ordered  to  be  sold  for  the  benefit  of  the  creditors  in  general. 
No  case  has  since  occurred  where  it  was  held  that  a  mortgage  by 
way  of  condition  is  not  within  this  clause;  and  wherever  it  has  come 
before  the  Lord  Chancellor,  with  proper  facts  so  as  to  create  a  doubt, 
it  has  been  sent  to  be  tried;  as  in  Bourne  v.  Dodson  (a),  5th  De- 
cember, 1740;  but  it  never  was.  So,  upon  the  bankruptcy  of  Ray- 
mond, Ex  parte  Page,  where  the  mortgagees  gave  it  up,  coming  in 
under  the  commission. 

If,  then,  any  or  some  mortgages  may  be  within  this  Act,  the 
second  question  is,  whether  the  six  mortgages,  or  any  of  them,  are 
within  the  statute,  which  will  depend  on  three  considerations:  the 
nature  of  the  chattels,  the  interest  conveyed,  the  persons  to  whom 
or  for  whose  benefit  they  are  conveyed.  The  chattels  are,  stock 
and  utensils  in  trade,  the  debts  due  and  to  be  due;  and  yet  posses- 
sion of  the  whole  was  left  with  the  bankrupt,  who  had  the  order 
and  disposition  of  them  as  before,  sold,  altered,  and  disposed  as 
owner,  was  reputed  as  such;  and  all  this  with  the  express  consent 
of  the  mortgagee,  who  might  have  prevented  this,  the  nature  of  the 
conveyance  being  so.  Nor  was  he  to  account  with  the  disponee  for 
what  he  should  sell,  nor  for  any  of  the  debts  he  should  recover,  for 
that  might  probably  have  altered  the  case.  As  to  the  specific  goods 
that  were  to  be,  the  assignments  of  them  are  merely  void  at  law, 
and  only  to  be  supported  in  equity  by.  way  of  agreements  to  be  per- 
formed, when  the  goods  come  in  esse,  this  Court  considering  it  as 
done  from  the  time  it  ought;  whereas  Courts  of  law  only  give  rep- 

(a)  1  Atk.  154. 
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aration  by  damages.     As  to  the  debts,  present  and  future,  they  can- 
not be  assigned  at  law;  and  in  equity,  it  can  only  be  sup- 
ported where  the  assignees  have  a  *  proper  power  to  sue   [  *  806  ] 
for,  recover,  and  roceive  the  debts  assigned;  whereas  here, 
the  bankrupt  after  conveyance  is  to  sue,  &c,  and  not  to  come  to  any 
account;  and  debts  come  within  the  words  and  meaning  of  the  Act, 
within  the  word  chattels  and  would  pass  in  a  will  thereby.     As  to 
the  interest  conveyed,  they  are  all,  except  one,  shares  of  the  stock; 
and  the  Act  requires  delivery,  and  that  possession  should  be  altered. 
The  mortgagees  of  part  ought  to  come  into  the  trade  and  act  as 
part   owners;    and  then  it   will   be   notorious    who    are   the    true 
owners,  which  answers  the  objection,  that  delivery   could   not  be 
given  of  parts  of  the  goods.     As  to  the  persons  claiming  the  benefit 
of  the  assignments,   it  must  be  admitted,   that  each    partner  has 
a  pledge  on  the  partnership  effects  for  what  is  due  to  him,  upon 
adjusting  the  accounts,  and  the  surplus  must  be  divided.     But  here 
the  money  advanced  by  Stephens  has  nothing  to  do  with  the  part- 
nership, being  an  entire  separate  loan;  and  if  this  is  suffered  to 
stand  against  the  rest  of  the  creditors,  it  will  elude  all   the   act  of 
bankruptcy,  for  most  trades  of  the  City  are  carried  on  in  partner- 
ship.    Stephens,  was  after  the  conveyance,  owner  of  the  whole,  re- 
deemable as  to  one  moiety;  yet  Harvest  continued  to  act  in  the 
partnership,  and  sold  and  disposed  of  his  moiety  as  he  pleased. 
Then,  as  to  the  general  expediency,  the  policy  of  the  law  has  been 
always  to  level  creditors,  except  such  as  have  recovered  satisfaction, 
or  got  such  possession  as  cannot  be  defeated;    whereas,   if   this 
method  of  mortgaging  were  allowed,  one  or  two  favourite  creditors 
would  sweep  away  the  whole,   nor  would  creditors   know  what  to 
trust  to.     Trade  cannot  be  carried  on  without  credit,  which  would 
be  destroyed  if  such  liens  are  allowed  to  give  a  priority;  and  for 
above  a  century  have  the  legislature  been  guarding  against  it.     It 
is  no  injustice  to  turn  aside  such  mortgagees,  who  trust  the  credit 
of  the  bankrupt,  and  would,   in  cases  of  insolvency,   set  up  their 
conveyances  to  defeat  others,   who  were  induced  to  trust  on  the 
credit  of  his  stock  and  trade:    not,  indeed,  that  all  mortgages  of 
goods  without  delivery  are   void  as  of  ships  or  cargo  at 
*  sea  ;  but  then,  everything  is  done  to  enable  the   taking  [  *  807  ] 
possession  upon  arrival,  as  invoices,  bills  of  lading,   &c. 
So,  in  case  of  bulky  goods,  delivery  of  the  key  of  the  warehouse  to 
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the  mortgagee;  but  these  cases  fall  not  within  the  Act,  nor  the  mis- 
chief intended  to  be  remedied. 

Attorney  General  (Sir  Dudley  Eider),  and  Mr.  Wilbraham,  for 
all  the  mortgagees. — The  general  question  is,  whether  any  and  which 
of  these  mortgages  are  securities,  under  which  the  several  defen- 
dants claim,  are  made  void  in  the  whole  or  in  part  by  21  Jac.  1,  c. 
19?  Upon  which,  two  considerations  arise:  whether  the  particular 
interest  claimed  by  the  mortgagees  in  goods  be  such  as  made  them 
true  owners  within  the  clause  of  that  Act;  secondly,  as  to  the  goods 
assigned,  what  possession  could  be  given?  The  true  view  of  the 
laws   relating   to    bankruptey    is,  that  all    conveyances   to  defeat 
creditors   shall  be  absolutely  void.     The  real  ground  of  the  con- 
veyance was  to  be  inquired  into,  to   rebut  the  general   charge  of 
fraudulent  conveyance:  and  it  would  be  an  odd  construction,  that, 
in  all  events,  although  a  valuable  consideration  were  paid,  it  shall 
be  absolutely  void,  because  the  possession  was  left  in  the  conveyer. 
Though  strong  evidence  of  fraud,  it  was  only  evidence,  and  capable 
of  being  rebutted;  and  the  consideration,  if  good,  was   a  strong 
circumstance  to  be  opposed  thereto.     The  meaning  of  the  Act  was 
to  prevent  false  credit,  by  a  person  having  goods  which  did  not 
belong  to  him,  being  sold  absolutely.     Not  a  word  in  the  Act  about 
pledges,  but  only  general  conveyances.     A  mortgage  is  the  appro- 
priation of  a  specific  thing  to  certain  purposes,  not  only  for  payment 
of  money  but  for  indemnifying  on  divers  occasions.     A  pledge 
requires  delivery  of  the  thing;   a  mortgage  does  not.     That  they 
differ,  may  be  seen  by  Justinian's  Inst.,  lib.  4,  tit.  6,  s.  7.  and  by 
the  definition  of  Hypotheca  and  Pignus,  Bro.  271,  Trespass.    It  is  no 
pledge,  unless   delivered    at    the    same  time.       But     the 
[  *  808  ]  mortgagor  is  presumed  and  understood  to  have  *  posses- 
sion; nor  was  the  retaining  possession  ever  evidence  of 
fraud,  where  the  conveyance  was   intended  only  as   a  mortgage:  2 
Bui.  220.     It  is   the  same  with  regard  to  goods  as  to  lands:  Prec. 
Ch.  285;  where  a  redemption  was  intended,  the  produce  of  goods 
may  be  granted,  as  well  as  the  goods  themselves.     The  words  owner 
and  proprietor  are  to  be  limited  by  the  nature  of  the  conveyance,  and 
extend  not  to  mean  the  real  owner  in  all  cases.  Though  the  preamble 
is  the  key,  Lord  Cowper  in   Copeman   v.  Gallent,  1  P.  Wins.  314, 
would  not  allow  that   the  preamble  should  restrain  the  enacting 
clause.     A  factor,  having  goods  sent  him  from  abroad  to  sell,  is  not 
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owner  within  the  Act;  because,  if  he  becomes  bankrupt,  the  Court 
will  take  the  goods  out  of  the  hands  of  the  assignees  for  the  right 
owner.     It  is  common  to  have  general   Acts  of  Parliament  from 
particular  cases;  and  sometimes  tho  legislature  recites  the  particular, 
and  sometimes  a  general  reason.  The  preamble,  therefore,  where 
general,  ought  to  be  considered  with  tho  enacting  part;  but  where  a 
particular  reason  is  given,  it  would  bo  odd  to  construo  the  remedy 
for  that  case  only,  and  not  tako  the  Act  in  general.  Tho  mortgagor 
is  generally  considered  as  trueowner;  so  in  common  law  courts  and 
in  the  Acts  concerning  mortgages  and  the  redemption  of  estates,  he 
is  called  owner.     The  word  owner  is  indeed  sufficient  to  take  in 
special  owner;  but  that  this  Act  does  not  interfere  in  this  case, 
appears  from  Meggot  v.  Mills,  1  Lord  Kay.  286,  and  Jacob  v.  Shep- 
herd, cited  in  2  P.  Wins.  431  (a).    If  possession  was   to  be  altered, 
it  would  in  this  case  defeat  the  mortgage;  for  it  was  intended  that 
the  trade  should  be  continued,  and  not  to  put  the  mortgagee  in 
possession.     The  nature  of  the  mortgage  was  proper  to  have  the 
possession  kept  in  the  mortgagor;  therefore,  like  the  case  of  a  lease- 
hold estate  for  years  a  mortgage  of  which,  though  a  chattel,  is  not 
within  the  Act;  and  there  is  a  great  distinction  between  the  posses- 
sion of  goods  being  in  the  person  who  is  real  owner,  and  one  who 
is  only  conditional  owner:  1  Lord  Kay.  724.     As   to  the 
things  assigned,  it  could  be  of  no  use  to  the  mortgagee  *  to  [  *  809  j 
take  these  utensils,  being  fixed  to  and  continued   as  part 
of  the  premises.     A  share  in  trade  is  a  mere  chose  in  action:  Small 
v.  Oudley,  2  P.  Wms.  427.    Some  of  the  things  are  to  be  in  futuro, 
and  of  which  the  mortgagees   could  not  possibly  have  possession. 
This  Court  will  bind  property  which  the  law  will  not  bind;  and 
this  Act  can  effect  nothing  but  what  means  a  legal  conveyance.     If 
the  general  Acts  of  Parliament,  or  the  common  law,  give  not  these 
kinds  of  debts  or  goods  to  the  general  assignees,  this  Act  cannot; 
and  the  mortgagees  will   have  a  lien  and  priority;  not  that  the 
creditors  of  the  partnership   shall  be  hereby  prevented,   but  the 
plantiffs  are  private  creditors,  and  these  are  only  assignments  of 
the  residue,  after  payment  of  the  partnership  debts,  of  what  shall 
be  taken  hereafter,  which  can  be  assigned  in  equity  but  not  in  law. 
In  notion  of  law,  the  possession  of  one  partner  is  the  possession  of 
the  other.     It  is  common  to  have  a  covenant  in  a  partnership,  that 
one  partner  shall  not  assign  without  consent  of  the  other;  and  the 
(a)  See  this  case  stated  a  length  by  Lord  Mansfield,  1  Burr.  480. 
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assignee  of  part  of  the  partnership  effects  cannot  maintain  trover, 
for  the  partnership  may  be  given  in  evidence,  and  the  assignee  has 
no  remedy  but  in  equity.  Had  it  been  to  Stephens  instead  of  Potter, 
it  could  not  have  been  within  the  Act:  for  there,  to  all  intents, 
Stephens  would  have  been  in  possession.  In  the  very  deed,  the 
assignment  is  said  to  be  in  trust  for  Stephens;  and  then  it  will  be 
presumed  that  Potter  suffered  Stephens  to  continue  in  the  posses- 
sion which  he  had  before,  viz.,  real  owner  as  to  one  moiety,  and 
special  owner  as  to  the  other.  Then,  as  to  the  exigencies  of  trade, 
money  is  often  wanted  at  an  hour's  warning,  and  then  it  is  frequent 
to  borrow  upon  goods  for  a  limited  time;  and  if  a  man  was  in  that 
case  to  put  another  in  possession  of  his  shop,  or  to  deliver  the  key 
of  his  warehouse,  it  would  be  publishing  himself  a  bankrupt  to  the 
world.  Credit  is  a  very  tender  thing;  and  if  the  method  was  to 
deliver  possession  in  all  cases,  it  would  be  so  great  an  inconvenience, 

as  to  destroy  all  credit  and  trust  whatsoever. 
[  *  810  ]       Reply.  The  clause  in  this  Act  extends  indeed  to  *absolute 

sales,  but  not  to  that  case  only.  Allowing  that  the  enacting 
part  shall  not  be  restrained  by  the  preamble,  yet,  that  it  goes  as  far  as 
the  case  in  the  preamble  can  be  no  question,  but  whether  it  shall  go 
farther?  The  case  stated  in  the  preamble,  that  many  convey  and 
still  retain,  is  the  present  case,  for  in  absolute  conveyances  it  would 
not  often  happen  without  fraud.  Chattels  are  no  real  pledge  or  se- 
curity unless  a  delivery;  it  is  otherwise  in  case  of  lands,  the  title 
being  a  security  without  the  rents  and  profits.  The  distinction  be- 
tween mortgagee  and  pledgee  is  nominal  only,  and  alters  not  the 
nature  of  the  contract:  the  Roman  law  says,  hypotheca  and  pignus 
are  the  same;  so  Calvin's  Lex,  and  so  is  the  nature  of  the  contract- 

Lord  Chancellor  Hardwicke. — The  power  of  a  master  to  bind  a 
ship  is  called  hypotheca,  yet  there  is  no  delivery  of  possession,  and 
it  differs  from  pignus  or  pledge. 

Reply.  It  does  so;  but  the  master  has  a  particular  lien  byway  of 
security  for  what  might  be  due  to  him,  and  those  cases  are  exactly  the 
same  as  absolute  sales,  where  delivery  may  not  at  all  times  be  neces- 
sary. 2  Bui.  226,  relating  to  mortgage  of  lands,  is  quite  out  of  the 
case.  The  general  proprietor  here  acts  with  consent  of  the  special. 
Hale  in  his  Analysis,  in  his  division  of  special  property,  says,  that 
a  pledge  and  grant  on  condition  is  a  special  property:  the  report  in 
1  Lord  Ray.  286,  has  only  stated  some  dicta ;  as  to  1  Lord  Ray.  724, 
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the  fourth  point,  the  only  question  was,  whether  the  execution  was 
fraudulent? — not  a  mortgage  by  a  bankrupt,  but  the  putting  goods 
into  the  hands  of  another,  to  sell  on  bis  account.  In  Jacob  v.  Shep- 
herd, if  the  Act  had  been  thought  of,  that  case  was  not  within  it,  nor 
was  it  truly  referred  to  in  2  P.  \Yms.  427. 

Lord  Chancellor  Hardwicke. — It  was  not.  Sir  Joseph  Jekyll  set 
aside  the  assignment  of  goods  as  fraudulent,  without  tak- 
ing notice  of  this  clause.  But  Lord  *Chancellor  King  was  [*811] 
of  a  different  opinion,  because  there  was  a  consideration, 
and  that  he  could  not  make  a  bankruptcy  where  the  law  did  not. 
But  the  assignment  being  so  extensive,  he  sent  it  to  law  to  see 
whether  the  assignment  itself  was  not  an  act  of  bankruptcy,  but  still 
took  no  notice  of  this  clause. 

Reply.  Then  Small  v.  Oudley,  2  P.  Wms.  427,  falls  under  the 
same  consideration;  the  present  statute  was  not  under  considera- 
tion, nor  could  it  be.  No  chattels  were  ever  intended  to  be  excepted 
out,  but  some  chattels  cannot  come  within  the  circumstances  of  the 
Act,  as  leaseholds,  which  are  governed  by  the  same  rules  as  real 
estates.  It  is  objected,  that  the  Act  extends  only  to  legal,  and  most 
of  the  things  here  assigned  are  equitable  chattels.  But  where  the 
Act  set  aside  all  conveyances,  it  means  both  in  law  and  equity,  and 
equity  must  follow  the  law.  The  only  case  in  which,  as  to  the  rules 
of  property,  this  Court  does  not  follow  the  law,  is,  that  a  widow  is 
not  entitled  to  dower  out  of  a  trust  estate  (a),  which  obtained  at 
first  without  being  attended  to.  Possession  of  debts  assigned  may 
be  given  by  delivery  of  the  securities,  and  by  giving  power  to  re- 
ceive and  recover;  but  here,  all  those  powers  are  left  in  the  bank- 
rupt, and  to  apply  the  debts  to  his  own  use.  Certainly  he  that  lends 
money  on  goods  in  a  ship,  and  not  taking  possession,  will  lend 
without  that  security,  and  on  the  general  credit,  for  such  goods  are 
really  no  security,  because  the  moment  they  are  sold  the  lender  he- 
comes  a  general  creditor.  The  line  how  far  the  Act  extends,  and 
where  to  stop,  is  easily  drawn  by  the  Act  itself,  for  where  posses- 
sion of  the  bankrupt  is  without  consent  of  the  mortgagee,  it  is  out  of 
the  Act,  otherwise  not.  It  is  said  this  will  prevent  the  assignment 
of  stock  in  trade,  but  an  absolute  assignment  of  all  stock  in  trade 
would  hardly  be  good  in  cases  of  bankruptcy,  even  laying  it  out  of 

(a)  But  see  now  3  &;  4  Will.  4,  c.  105,  s.  2. 
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this  Act;  it  was  so  said  by   the   Master  of  the  Rolls,  in  Small  v. 
Dudley,  it  being  only  ideal,  and  carrying  a  badge  of  fraud. 

This  Court,  having  taken  time  to  consider,  dow  delivered  their 
opinion. 

•[  *S12  ]  *  Mr.  Justice  Burnet. — This  case  is  of  so  extensive  a 
consequence  to  trade  in  general,  it  may  be  attended  with 
such  inconvenience  either  way,  and  in  most  respects  is  so  wholly 
new,  and  no  judical  determination,  that  I  shall  endeavour  to  lay  my 
thoughts  in  as  clear  a  light  as  possible. 

On  stating  the  case,  as  far  as  it  relates  to  the  question  as  it  stands 
on  the  pleadings,  and  the  Master's  report,  the  general  question 
seems  to  be,  whether  these  six  mortgagees,  or  any  of  them,  will  be 
entitled  to  resort  to  the  utensils,  &c,  for  a  satisfaction  of  their  debts  ? 
Or  whether,  like  the  rest  of  the  creditors,  they  must  come  under  the 
commission  for  a  distributive  share  of  those  debts?  "Which  depends 
on  a  more  restrained  question,  whether  these  six  mortgagees,  or 
any  of  them,  did  not  permit  the  bankrupt  to  continue. in  the  posses- 
sion, order,  and  disposition,  so  that  by  the  statute  21  Jac.  1,  c.  19, 
the  commissioners  were  entitled  to  sell  and  dispose  of  these  several 
mortsracred  chattels  for  the  benefit  of  the  all  creditors. 

It  is  natural  from  the  mortgages  to  consider  this  in  three  distinct 
lights.  First,  the  nature  of  a  mortgage  or  conditional  sale  of  specific 
goods — things  in  possession  of  which  there  may  be  actual  delivery 
where  the  bankrupt  continues  in  possession  of  these  goods,  and  it 
is  necessary  to  consider  such  mortgage  to  a  stranger  and  to  a 
partner.  Next,  the  nature  of  three  of  these  mortgages  to  strangers 
as  conditional  sales  of  things  partly  in  possession,  as  utensils  and 
stock  in  trade,  and  partly  choses  in  action,  as  debts  and  future 
profits.  Lastly,  whether  the  general  rule  will  extend  to  it,  suppos- 
ing these  mortgages  to  strangers  are  within  the  same  rule  as  mort- 
gages of  specific  goods,  whether  there  is  any  difference  between  a 
mortgage  to  a  partner  and  to  a  stranger?  And  although  the  pres- 
ent question  must  wholly  receive  a  determination  from  the  clause  in 
the  statute,  yet  it  is  necessary  to  consider  conveyances  to  creditors 
before  that  statute. 

Patens. — But  previously,  it  is  proper  to  clear  the  question  with 
relation  to  pawns.  It  was  contended,  that  pawns,  by  the 
[  *813  ]  Roman  and  English  law,  required  delivery,  but  that  hypo- 
thecation or  mortgage  did  not.  Mortgages. — As  to  the 
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Roman  law  there  was  an  authority  cited,  Just.  Inst.,  lib.  4,  tit.  G,  s. 
7,  which  passage,  if  it  stood  alone,  might  go  a  good  way  to  prove 
what  it  was  cited  for.  But  there  is  another  Roman  authority,  prov- 
ing  pignus  to  be  as  valid  without  delivery;  and  the  true  distinction 
between  them  is  only  that  pignus  is  of  movables  capable  of  deliver, 
the  other  of  immovables  only:-  Domat.  lib.  1;  Wood,  lib.  3,  chap.  2, 
214);  Digest,  50,  tit.  10,  Law  238;  13  lib.  Pandects,  tit.  7,  Law  L;  20 lib. 
Pandects,  tit.  4,  Law  12,  s.  10;  where  a  pawn  to  two  and  delivered 
but  to  one,  and  where  the  pledge  is  concurrent  in  point  of  time,  the 
preference  to  the  person  to  whom  a  delivery  is  stated  there,  that 
he  will  Lave  a  better  remedy  by  way  of  action  than  the  other.  De- 
livery, then,  is  not  necessary  by  the  Roman  law;  and  the  other 
nations,  receiving  this  Roman  law,  corrected  the  inconvenience  of 
this  law  as  to  that  point,  that  if  a  pawn  is  not  delivered,  it  shall 
not  affect  a  purchaser  for  valuable  consideration,  as  it  certainly 
did  in  that  law.  But,  supposing  that  distinction  true,  it  could  have 
no  influence  in  the  present  case,  unless  the  Roman  hypothecation 
and  English  mortgage  were  the  same,  which  they  are  not.  No 
property  was  transferred  in  the  hypothecation;  an  English  mort- 
gage is  an  immediate  conveyance,  with  power  to  redeem;  and  equity, 
at  any  time,  admits  redemption,  notwithstanding  forfeiture;  but 
that  does  not  alter  the  conveyance,  therefore  there  is  not  comparison 
between  them:  and  in  the  Roman  law  there  is  a  place,  where  it  is 
held,  that  suppose  there  is  an  hypothecation,  with  condition  that  if 
the  money  is  not  paid  at  the*day,  the  pawnee  shall  enjoy  the  goods, 
that  is  a  conditional  sale:  Just.  Code,  lib.  4,  tit.  44,  Law  2;  and 
the  other  liber  of  the  Code,  relating  to  conditional  sales  of  mov- 
ables, Law  7.  All  that  can  be  inferred  from  the  Roman  law,  with 
respect  to  pawns  and  hypothecation,  will  be  foreign;  and  from  the 
English  law,  as  to  pawns,  as  foreign.  I  admit  delivery  necessary  to 
a  pawn:  the  Year  Book,  cited  5  Hen.  7,  is  an  express  authority  in 
point,  and  therewith  agrees  2  Roll.  Rep.  439,  Ross  v. 
Bnuitsted,  that  is  no  pawn  where  no  *  possession  is  trans-  [  *814  ] 
ferred  at  the  time.  2  Leon.  30,  and  Yel.  164,  are  cases 
not  of  pawns,  but  bailment  to  third  persons,  to  sell  goods  for  the 
use  of  a  particular  creditor,  who  will  have  an  interest  in  the  per- 
formance of  that  contract,  and  may  sue  the  bailee,  which  has  noth- 
ing in  common  with  the  case  of  a  pawn.  All  the  books  treating  of 
pawns  treat  them  as  in  the  possession  of  pawnee,  where  a  pawn 
is  compared  to  distress,  and  suppose  that  the  custody  of  the  pawn 
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must  be  in  the  pawnee:  Owen,  123;  2  Ld.  Kay.  917;  2  Sal.  522. 
But  there  is  one  case  more,  where  the  proper  distinction  between 
mortgage  and  pawns  is  taken:  Ratcliffe  v.  Davis,  Noy,  137;  Cro. 
Jac.  244;  Yel.  179;  1  Bui.  29;  where  the  Court  held  there  was  a 
special  property  in  pawnee,  entitling  to  the  custody  till  the  condi- 
tion is  performed,  but  that  on  payment  the  whole  property  vested 
in  pawner,  distinguishing  it  from  a  mortgage,  which  is  a  convey- 
ance of  the  thing;  that,  therefore,  must  be  laid  out  of  the  case,  be- 
cause it  has  nothing  in  common. 

Fraudulent  conveyances. — The  next  consideration,  then,  is,  in 
wbat  condition  the  creditors  stood  in  relation  to  conditional  sales 
or  mortgages  by  their  debtors,  to  their  prejudice,  where  the  mort- 
gagor continued  in  possession  of  the  goods  mortgaged;  and  the 
statute  governiDg  this  matter  is  13  Elizabeth,  c.  5,  in  which  there 
is  no  distinction  between  conditional  and  absolute  sales,  provided 
they  are  fraudulent.  This  statute  being  made  to  protect  creditors 
against  all  conveyances  to  defraud  them,  it  was  incumbent  on  a 
Court  of  equity,  or  a  jury  at  common  law,  upon  considering  the 
whole  circumstances,  to  pronounce  whether  the  conveyance  was 
made  with  such  intent  or  not.  Where  the  neglect  naturally  tended 
to  deceive  creditors,  it  has  been  held  a  badge  of  fraud  where  left 
in  his  hands.  But  if,  from  concurrent  circumstances,  it  appeared 
the  title-deeds  were  not  left  to  defraud  creditors,  but  upon  reason- 
able and  honest  purposes,  or  left  with  the  vendor  not  so  as  to  de- 
ceive touching  his  substance,  that,  being  accompanied  with  other 
circumstances,    could    not    be    pronounced    a    badge    of     fraud. 

Therefore,  it  lay  open  upon  this,  to  determine  whether 
[  *815  ]   *  fraudulent  or  not.     The  leading  case  on  this  is  Ticyne's 

Case  (a),  where  it  is  held,  that  it  was  upon  a  valuable  con- 
sideration, but  not  bond  fide,  from  the  continuing  in  possession  and 
trading  therewith.  It  is  difficult,  unless  in  very  special  cases,  to 
assign  a  reason  why  an  absolute  or  conditional  vendee  of  goods 
should  leave  them  with  the  vendor  unless  to  procure  a  collusive 
credit;  and  it  is  the  same  whether  in  absolute  or  conditional  sales, 
neither  the  statute  nor  the  reason  of  the  thing  making  any  differ- 
ence. If  no  delivery  is  necessary  on  a  mortgage,  they  may  be  mort- 
gaged three  times  over  above  the  value,  and  then  it  is  just  the 
same  as  if  they  remained  in  his  hands  after  one  absolute  sale.  But 
it  is  insisted,  there  are  several  cases  where  there  is  a  distinction  as 

(a)  3  Co.  80.  ~~ 
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to  this  possession  after  sale  between  conditional  and  absolute  con- 
veyances of  lands  or  goods.  Conditional  and  absolute  sales.— 
That  of  lands  is  not  applicable  to  a  case  of  goods;  the  case  cited 
for  this  was  Stone  v.  Grubham,  2  Bui.  220,  and  1  Rol.  Rep.  3;  but 
there  is  no  argument  from  thence,  unless  the  possession  of  lands 
and  goods  after  a  conveyance  was  on  the  same  foot.  Possession  is 
not  otherwise  a  badge  of  fraud,  unless  as  calculated  to  deceive 
creditors.  There  is  no  way  of  coming  at  the  knowledge  of  who  is 
owner  of  goods  but  by  seeing  in  whose  possession  they  are;  the 
possession  of  lands  is  of  a  different  nature;  there  may  be  a  posses- 
sion as  tenant  at  will,  as  every  mortgagor  is  of  a  mortgagee  before 
the  condition  is  broken.  Every  one  desiring  credit  entitles  to  au 
inquiry  into  his  substance;  and,  therefore,  because  the  possession 
of  land  is  of  an  ambiguous  nature,  as  it  may  be  in  the  hands  of  the 
tenant  as  well  as  the  owner,  the  title-deeds,  &c,  may  be  required, 
but  never  at  what  market  goods  were  bought,  the  possession  and 
usure  of  them  being  all.  Therefore,  in  equity,  where  deeds  are  left 
with  a  second  mortgagee  and  the  first  mortgagee  neglects  to  take 
them  into  his  possession,  the  first  mortgage  is  postponed.  The  rea- 
son is  given  by  Lord  Talbot,  in  Head\.  Egerton,  2  P.  Wms.  280,  he 
suffering  for  his  fraud.  The  next  case  cited  for  this  was  Bucknal 
v.  Roiston,  Prec.  Ch.  285;  but  no  distinction  was  taken 
there  *  between  conditional  and  absolute  sales,  by  Lord  [  *  816  ] 
Cowper,  but  that  there  was  no  evidence  in  the  case  before 
him  of  a  possession  calculated  to  acquire  a  false  credit  which  would 
not  make  it  void.  The  next  case  in  support  of  this  distinction  was 
Meggot  v.  Mills,  1  Lord  Ray.  286,  and  cases  in  the  time  of  King  Wil- 
liam,  159;  from  both  which  books  it  appears  the  case  was  so  imper- 
fect that  the  Court  seat  it  to  a  new  trial.  What  reason  weighed 
with  Holt  is  not  clear;  but  it  is  clear  that  it  was  not  this  distinction 
distinguishing  only  bills  of  sale  to  a  landlord  from  any  other  creditor. 
But  though  from  all  these  cases  it  does  appear,  that,  in  the  construc- 
tion of  the  13th  Elizabeth,  c.  5,  there  is  no  distinction  between  condi- 
tional and  absolute  sales  of  goods  if  made  with  intent  to  defraud 
creditors,  yet  a  Court  of  equity  or  a  jury  are  left  at  large  to  construe 
whether  it  was  made  with  such  intent  or  not. 

Then,  to  consider  the  statute  of  21  Jac.  1,  c.  19,  the  10th  section 
is,  by  misprint,  connected  with  another  part  to  which  it  has  no  con- 
nection, when  it  is  the  preamble  to  the  11th  ;  no  distinction  is  made 
in  this  preamble  between  absolute  or  conditional  conveyances  ;  nor 
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is  there  any  reason,  as  tbo  thing  may  be  mortgaged  twice  or  thrice 
over.  Undoubtedly  as  the  preamble  makes  no  such  distinction,  so 
the  enacting  clause  will,  in  its  descriptive  words,  take  in  one  as  well 
as  the  other.  The  only  question  which  can  arise  is,  whether  the 
mortgagor  and  not  the  mortgagee,  shall  be  construed  the  true  owner 
and  proprietor.  The  conditional  vendee  is  so,  and  the  contrary  can 
be  no  other  principle  than  that  of  confounding  pawns  and  mort- 
gages.  There  might  be  some  doubt,  perhaps,  in  the  case  of  a  pawn, 
and  3  Bui.  17  was  cited.  But  how  can  that  be  doubted  in  the  case 
of  a  mortgage,  which  is  an  immediate  sale,  although,  by  perxorm- 
ing  the  condition,  the  thing  may  be  redeemed  afterwards  by  indul- 
gence of  a  Court  of  equity  ?  But,  till  performance,  the  conditional 
vendee,  though  subject  to  be  divested  thereof,  is  the  absolute  pro- 
prietor. A  pawn  is  complete  by  the  delivery  ;  but  an  absolute  sale 
is  complete  by  the  contract,  and  the  party  is  entitled  as  soon 
[  *  SIT  J  as  the  money  is  paid.  If  a  conditional  *  vendee,  on  pay- 
ing his  money  for  the  goods,  will  not  insist  upon  delivery 
to  him,  he  confides  in  the  vendor,  not  in  the  goods,  and  therefore 
should  come  in  the  same  case  with  the  other  creditors,  especially  as 
he  has  been  the  bait  to  draw  other  creditors  in.  But  there  is  an  ex- 
press case  in  point,  destroying  every  such  distinction  :  Stephens  v. 
Sole  [a).  It  was  urged,  there  were  subsequent  cases  impeaching 
the  strength  of  this  ;  but  none  such  have  I  seen.  As  to  Bourne  v. 
Dodson  (b)  December  4,  1740,  it  is  sufficient  to  say,  there  was  no 
judicial  determination.  But  the  Lord  Chancellor  said,  the  assign- 
ment, if  void,  was  void  at  law,  and  directed  a  trial  ;  but  then  con- 
sidered the  great  inconveniences  which  might  accrue,  if  ships  and  a 
cargo  at  sea  should  be  liable  to  the  bankruptcy  of  the  party  in  the 
meantime,  and,  on  the  other  hand,  if  mortgages  and  conditional  sales 
should  be  construed  out  of  the  statute,  so  that  it  was  not  deter- 
mined, but  sent  to  law.  Another  case  for  this  was  Brown  v.  Heath- 
cote  (c),  Mick  174(3,  where  it  was  contended,  there  was  no  delivery 
of  possession,  which  remained  in  the  bankrupt  till  the  ship's  return, 
so  that  it  was  within  the  statute  of  21  Jac.  1,  c.  19;  but  the  Lord 
Chancellor  held  not,  the  case  not  being  within  the  description  of  the 
Btatute  ;  for  the  assignor  could  not  be  said  to  have  the  order  and 
disposition,  there  being  no  possibility  of  putting  Heathcote  in  pos- 
session,   nor   could    he    consent   or   dissent    as    to  the  possession 

(a)  Cited  FAtk.  157,  161. 

1    Atk.  154. 
(<     1  Atk.  1U0. 
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continuing  as  it  did,  of  a  ship  and  cargo  at  sea.     Nor  does  it  come 
within  the  reason  of  the  statute,  which  was  intended  to  hinder  the 
acquiring  false  credit  or  substance,  which   could  not  be  where  an 
ownership  could  not  be  shown.     And  a  delivery  of  all  the  muniments 
and  means  of  reducing  a  ship  or  cargo  at  sea  into  possession  is  in 
law  a  delivery  of  them.    So,  a  delivery  of  the  key  of  a  warehouse  is  a 
delivery  of  those  goods  which  are  bulky,  being  the  only  immediate 
delivery  the  things  are  capable  of  ;  so  that  this  is  not  within  the  in- 
tent or  words  of  the  Act,  as  Stephens  v.  Sole  is.     Then,  a  conditional 
sale   is  the  same  as  an  absolute  sale,  where  the  possession  is  left 
in    the    bankrupt,  in    order   to    acquire  a   reputation  of 
*  ownership,  and  so  a  false  credit.     It  is  necessary  to  ap-  [  *  818  ] 
ply  this   to  these   mortgages,  though  Jonathan  Stephens 
will  be  preferred  in  point  of  mortgage  upon  the  real  estate  to  Tom- 
kins  ;  yet,  as  to  any  lien  upon  the  utensils  fixed,  the  mortgage  of 
Tomkins  will  be  preferred  to  Jonathan  Stephens.     The  mortgage 
of  Tomkins  is  of  a  double  nature,  of  a  lease  of  the  house,  with  the  fixed 
and  movable  goods.     As  to  the  fixed,  there  is  no  title  to  remove 
them  till  the  mortgagee  is  satisfied;  for  though  they  might  be  seized 
according  to  Poole's  Case,  1  Sal.  308,  yet,  where  a  trader  erects  fix- 
tures to  his  house  and  leaves  it,  neither  he  nor  any  other  can  re- 
move   them  during    the  term,  any    more  than    he  can    cut  down 
trees    during    the    term   he  had  leased,    if    they  are    part  of  the 
lease,  and  not  excepted  thereout.     Those  which  are  not  fixed  will  be 
liable  to  the  seizure  in  a  lease  of  the  house  with   the  movables,  the 
whole  rent  issuing  out  of  the  house,  and  not  out  of  the  chattels  :  5 
Co.  17, 1;  and  4  Dyer,  212  b.     It  is  true  that  a  partner  is  possessed 
per  mie  and  per  tout  of  the  chattels  ;  and  therefore  no  actual  de- 
livery is  requisite  ;  but  the  offence  of  the  statute  is  not  that,  but 
the  permitting  to  continue  in  possession  after  a  sale  to  another,  and 
that  other  is  entitled  to  the  possession  of  the  whole  in  entirety  as 
Jonathan  Stephens  was  entitled,  who  therefore,  permitting  William 
Harvest  to  continue  as  half  owner,  is  within  the  case  described  in 
the  statute.     Next  consider  the  other  three  mortgages  of  a  seventh 
share  of  the  bankrupt's  moiety   in  the   partnership  stock,  utensils, 
debts,  stock,  and  profits  in  trade,  partly  things  in  possession,  partly 
in  action.     But  I  will  first  consider  the  case  of  an  assignment  of  a 
mere  chose  in  action.     The  simplest  case  I  know  is  of  a  debt  on 
bond,  which  is  only  assignable  in  equity,  not  at  law.     The  reason 
why  assignable  in  equity,  is  because  the  assignor  can  furnish  the  as- 
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sio-nee  with  all  the  means  to  reduce  it  into  possession,  giving  author- 
ity to  sue  in  his  name,  and  the  bond  into  his  hands  to  prove  the  debt, 
when  he  does  sue.     Why  is  not  delivery,  then,  as  requisite  on  such 

an  assignment  as  a  delivery  in  the  conveyance  of  a  thing 
[  *  819  ]  in  possession  ?     *  Why  will  not  the  means  of  reducing  into 

possession  be  considered  in  the  same  light  as  a  conveyance 
of  the  thing  itself  at  law  ?  A  bond  debt  is  certainly  a  chattel,  al- 
though some  doubt  was  formerly  made  of  that,  so  that,  in  a  grant 
of  all  goods  and  chattels,  a  bond  debt  would  not  pass  ;  but  that  is 
not  because  it  is  not  a  chattel  in  its  nature,  but  because  of  tbe  for- 
feiture to  the  king,  who  takes  the  obligation  and  duty  thereof  :  Bro. 
Prerog.  20,3  Inst.  55;  Finch's  Law,  lib.  2,  c.  17.  But  the  conclu- 
sive case  is  Ford's  Case,  12  Co.  1,  that  personal  actions  are  included 
in  the  word  goods  in  an  Act  of  Parliament,  as  goods  in  possession. 
Then  the  debt  by  the  assignor's  continuing  it  in  his  hand,  is  in  his 
order  and  disposition,  as  he  may  receive  the  money  due  and  cancel 
the  bond,  and  assign  it  over  again  to  another  creditor,  and  cannot 
have  this  bond  but  by  consent  of  the  true  owner  in  equity  ;  and 
therefore  as  he  is  not  obliged  to  accept  a  defective  security,  it  is  his 
own  fault.  As  to  bulky  goods,  the  means  of  reducing  into  posses- 
sion has  been  held  sufficient  ;  why  not,  then,  in  the  case  of  a  chose 
inaction  ?  But  this  case  will  not  need  that  express  determination, 
this  being  an  assignment  of  things  partly  in  possession,  partly  in 
action.  It  has  been  said,  a  share  in  trade  is  a  mere  chose  in  action, 
and  Small  v.  Oudley  cited  for  it ;  but  that  could  not  come  within  the 
statute.  There  is  no  distinction  between  the  trade  of  the  same  and  of 
another  man  ;  and  every  act  must  be  construed  largely  and  benefici- 
ally in  favour  of  creditors.  If  goods  are  assigned  to  a  factor,  who, 
before  he  breaks,  sells  them,  money  has  no  ear-mark,  and  the  mer- 
chant must  come  under  the  commission  ;  but  if  he  lays  out  the  money 
in  fresh  new  goods,  to  be  sent  to  that  merchant,  those  goods  may  be 
followed  :  1  Sal.  160.  Suppose  the  bankrupt  had  sold  these  goods, 
and  takes  notes,  payable  to  himself,  for  the  money,  and  breaks  be- 
fore they  are  payable,  the  assignee  receiving  the  money  on  these 
notes,  it  would  be  money  had  and  received  to  the  merchant's  use, 
because  it  arose  from  the  sale  of  goods  of  that  merchant :  Surman 

v.  Scot,  C.B.,  Hill.  16  Geo.  2.  As  the  goods  themselves 
[  *820  ]  would  be  liable,  why  should  not  *the  profits  arising  from 

the  sale  thereof  be  in  the  same  condition  ?     As  to  the  three 
assignments  of  the  seventh  share  of  a  moiety,  they,  permitting  the 
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bankrupt  to  act  and  intermeddle  as  owner  of  the  whole  moiety, 
must  come  as  other  creditors  under  the  commission,  forfeiting  any 
right  to  resort  to  these  mortgages  themselves   for  satisfaction. 

Tho  last  point  is  in  relation  to  the  assignment  of  the  whole 
moiety  to  Potter,  in  trust  for  Stephens:  which  will  either  fall  under 
the  consideration  of  an  assignment  to  Potter  as  distinct  from 
Stephens,  or  in  the  same  light  as  if  an  assignment  to  Stephens  di- 
rectly, and  in  either  light  it  will  not  vary  the  determination.  If 
as  an  assignment  to  Potter,  ho  will  be  a  trustee  for  Stephens  till  re- 
demption; and  there  will  be  a  resulting  trust  after  redemption  for 
William  Harvest,  who  in  such  case  ought  to  have  delivered  the  part- 
nership deed  over  to  Potter,  if  he  was  distinct  from  Stephens,  be- 
cause that  is  part  of  his  title,  and  Potter  ought  to  have  been  admit- 
ted partner  for  a  moiety;  for  it  is  difficult  to  say  why  William  Har- 
vest was  permitted,  after  a  conveyance  of  his  whole  moiety  to  Pot- 
ter (which  was  all  his  substance),  to  continue  acting  as  owner,  and 
with  the  partnership  deed  to  show  that  he  was  owner  for  a  moiety, 
unless  for  the  purpose  of  gaining  a  delusive  credit.  But,  if  it  is  con- 
sidered as  an  assignment  to  Stephens  himself,  he,  being  seized  per 
mie  and  per  tout,  will  indeed  require  no  actual  delivery;  but  the 
permitting  to  act,  after  parting  with  all  the  interest  till  redemption,  is 
the  very  thing  the  statute  was  intended  to  prevent.  The  partner- 
ship deed  might  be  insisted  on  to  bo  deposited;  for  "William  Har- 
vest was  secure  without  having  the  deed  in  his  possession.  Steph- 
ens, then,  is  the  true  owner  of  this  moiety,  and  has  permitted  the 
bankrupt  to  continue  in  the  order  and  possession  as  if  owner;  and 
he  has  been  reputed  owner,  and  has  taken  upon  him  the  order  and 
disposition  of  this  moiety  as  owner,  and  comes  within  the  express 
words  of  the  mischief  and  intent  of  21  Jac.  1,  c.  19,  otherwise  a 
door  would  be  open  to  fraud,  by  a  partner  being  permitted  to  retain 
all  the  badges  of  ownership,  to  deceive  the  rest  of  the  world. 
It  was  insisted,  *  the  partnership  stock  was  a  security;  [  *821  ] 
but  they  are  on  the  same  foot  as  strangers.  If  one  part- 
ner lends  money  to  another  partner  on  a  separate  account,  it  is 
never  held  that  his  moiety  in  the  stock  would  be  a  security  for  that. 
The  general  rule  in  Lord  Craven' s  Case  (2  Ch.  Rep.  226)  (a),  and 
Richardson  \.  Goodwin  (2  Vern.  293),  and  Croft  v.  Pike  (3  P.  "Wins. 
180),  is  strong  against  such  a  rule.  It  may  be  said,  it  will  lay  trade 
under  great  restraint,  if  a  trader  cannot  mortgage  his  whole  stock 

(a)  Craven  v.  Knight. 
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without  admitting  into  bis  trade.  That  may  be  inconvenient,  but  the 
inconvenience  on  the  other  side  is  greater.  If  it  is  once  estab- 
lished, that  the  friends  of  a  sinking  man  may  secure  themselves  by 
a  mortgage  on  everything  he  has  which  is  valuable,  without  running 
a  risk  themselves,  commissions  of  bankruptcy  will  become  useless, 
when  nothing  is  left  to  the  creditors.  As  to  movables,  therefore, 
these  six  mortgages,  notwithstanding  they  will  be  liable  to  the  dis- 
posal of  the  commissioners  by  the  statute  21  Jac.  1,  c.  19,  as  to  the 
fixtures,  no  removal  can  be  till  satisfaction  of  the  mortgage  to  Tom- 
kins. 

Lord  Chief  Baron  Parker. — I  will  take  this  case  upon  the  gen- 
eral question,  as  it  has  been  stated.  There  are  four  questions :  First, 
whether  any  mortgage,  or  sale  upon  condition  of  redemption,  is  with- 
in this  clause?  Secondly,  whether  mortgages,  or  sales  on  condition 
of  specific  chattels,  are  within  it  ?  The  third,  whether  a  mortgage 
or  sale  on  condition  of  a  particular  part  or  share  of  trade  is  within 
it  ?  The  fourth,  whether  the  mortgage  or  sale  to  Potter,  in  trust  for 
Stephens,  is  within  it  ? 

As  to  the  first:  laying  out  what  was  offered  at  the  bar  relating  to 
hypothecation  or  pawns,  as  not  affording  any  light  in  this  case,  let 
us  consider  how  the  law  stood  before  the  statute  of  21  Jac.  1,  c.  19. 

Fraudulent  deeds  are  made  void  by  13  Eliz.,  c.  5,  in  which  there 
is  a  proviso  not  to  extend  to  conveyances  on  good  consideration  bond 
fide.  Twyne's  Case  was  held  not  bona  fide,  because  accom- 
[  *822  ]  panied  with  a  trust,  Although  *the  clause  in  21  Jac.  1, 
c.  19,  does  not  in  its  introduction  expressly  speak  of  frauds, 
yet  the  reason  of  the  legislature  was  to  prevent  that  false  credit  which 
was  destructive  to  trade,  and  a  further  remedy  was  intended  than 
by  13  Eliz.  c.  5,  and  a  mortgage  or  sale  on  condition  is  within  this 
clause,  and  within  the  mischief.  But  the  principal  difficulty  on  this 
part  arises  from  these  words  in  the  clause,  uby  consent  of  the  true 
owner  and  proprietor.''''  But  in  this  clause  they  are  put  in  opposi- 
tion to  a  false  or  seeming  ownership:  and  therefore  a  mortgagee  or 
vendee  upon  condition  may  be  said  to  be  true  owner,  and  a  contrary 
construction  would  defeat  this  clause.  But  this  point  was  settled 
in  Stephens  v.  Sole.  The  thirteenth  clause  of  this  Act,  giving  the 
assignees  of  the  bankrupt's  estate  a  right  to  redeem,  only  relates  to 
mortgages  regularly  made,  and  not  to  such  as  are  void  for  want  of 
delivery  of  the  goods;  therefore  no  argument  for  the  defendants. 
28 


RYALL  V.  ROWLES.  *  823 

As  to  the  second:  wo  must  consider,  first,  whether  the  bankrupt's 
own  goods  only,  or  the  goods  also  of  persons  left  with  the  bankrupt 
for  sale  or  safe  custody,  are  within  this  clause? 

The  preamblo,  speaking  of  bankrupts  only,  is  narrower  than  the 
enacting  part,  which  speaks  of  any  goods:  then,  as  to  the  effect  of 
it,  I  admit,  in  many  cases,  the  preamble  will  not  restrain  the  gen- 
eral purview,  as  in  1  Jones,  103;  Pal.  485.  But  it  is  a  rule,  and  so 
agreed  there,  that  where  the  not  restraining  the  generality  of  the 
enacting  clause  will  be  attended  with  inconvenience,  it  shall  restrain; 
and  here  would  be  an  inconvenience,  if  not  restrained,  from  the 
hazard  to  trade.  In  V  Apostre  v.  Le  PlaiStrier  the  preamble  gov- 
erned.. So  in  Godfrey  v.  Furzo,  3  P.  "Wms.  185.  So  in  Ex  parte 
Marsh,  August,  1744  (a).  I  own,  in  Copeman  v.  Gallant,  Lord  Cow- 
pefs  reason  for  holding  it  not  within  the  clause  of  the  statute  was, 
that  the  assignment  was  not  with  an  honest  intent,  for  payment  of 
the  debts  of  the  assignor,  and  he  decreed  for  the  plaintiff.  I  have 
a  great  reverence  for  his  memory,  but  though  I  approve  of 
his  *  decree,  I  cannot  agree  to  the  reason;  for  though  an  [  *823  ] 
honest  intent  will  entitle  to  regard,  yet  if  an  honest  intent 
is  sufficient  to  take  it  out  of  this  clause,  both  the  letter  and  intent 
will  be  overturned.  As  to  the  objection,  on  the  part  of  the  defend- 
ant, from  the  case  of  factors,  the  reason  of  it  is  not  well  founded, 
because  it  must  relate  either  to  persons  acting  by  commission  only, 
or  in  their  own  right  and  by  commission,  in  neither  of  which  is  there 
any  deceit;  so  that  the  reason  fails:  in  the  former  there  is  no  pre- 
tence that  the  lender  advances  his  money  on  the  visible  stock:  it  is 
on  the  general  credit.  Then,  consider  whether  any  of  these  goods 
in  the  Masters  report  are  within  this  clause.  As  to  the  goods  fixed, 
they  are  like  trees,  considered  in  law  as  part  of  it:  but  as  they  are 
capable  of  being  severed  (I  do  not  mean  by  severance  a  cutting  down) 
they  are  capable  of.being  re- united:  Stukely  v.  Butler,  Hob.  16S,  and 
Owen,  49.  Things  fixed  to  the  brewhouso  had  been  several  times 
mortgaged  distinct  from  the  brewhouse,  but  were  vested  in  "William 
Harvest  afterwards,  and  no  occasion  to  deliver  to  Tomkins;  but  they 
will  pass  by  the  mortgage  of  the  brewhouse  with  the  things  fixed. 
I  admit  Poole's  Case  (Salk.  368),  that  during  the  term  the  goods 
may  be  sold;  but  the  present  is  distinguishable,  there  being  a  mort- 
gage; nor  could  he  remove  the  fixtures,  because  of  the  mortgagee's 
interest,  otherwise  great  inconvenience  would  follow,  as  lessor  of  a 

(a)  1  Atk.  186. 
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brewhouse  with  his  own  fixtures  would  be  liable  to  be  stripped  there- 
of. As  to  the  utensils  unfixed,  where  the  goods  mortgaged  are  of 
such  a  nature  as  to  be  capable  of  delivery  [there  ought  to  be  an  ac- 
tual delivery  j :  but  if  no  delivery  can  be  at  the  time  of  the  mortgage, 
it  is  sufficient  if  the  proper  means  of  reducing  into  possession  are 
given.  If  bulky  goods  in  a  warehouse  are  mortgaged,  delivery  of 
the  key  will  be  sufficient.  I  agree  also  with  Heathcote,s  Case;  but 
there  the  Lord  Chancellor  determined  it  not  within  stat.  21  Jac.  1, 
c.  19,  chiefly  because  the  ship  and  cargo  could  not  be  delivered  but 
by  delivery  of  invoices,  &c.  It  is  objected,  for  defendant,  that  an 
undivided  share  of  stock  will  not  admit  a  separate  prop- 
[  *  824  ]  erty  and  possession;  *  and  therefore,  of  necessity,  the  pos- 
session of  mortgagor  must  be  possession  for  mortgagee: 
but  though  it  is  true  that  a  partner  has  a  joint  interest,  these  inter- 
ests are  severable;  as  appears  by  a  fieri  facias  against  one  partner, 
which  will  not  affect  the  other's  moiety;  the  consequence  of  a  sale 
under  that  will  be,  that  the  vendee  of  the  sheriff  will  be  tenant  in 
common  with  the  other  partner:  2  Mod.  279, 1  Sho.  173,  Sal.  and  2 
Ray.  871.  To  consider  the  cases  cited:  in  Meggott  v.  Mills  (a),  this 
statute  appears  not  by  the  report  of  Lord  Raymond  to  be  considered, 
though  it  might  properly;  the  other  statutes  were  only  considered, 
which  differs  it  from  the  present.  Next,  Cole  v.  Davis,  1  Eaym.  724, 
admits  the  same  answer;  and  I  doubt  whether  the  sale  there  was  not 
accompanied  with  a  trust,  like  Twyne's  Case,  so  as  to  be  avoided  by 
13  Eliz.  c.  5;  but  that  was  not  within  the  clause  of  the  stat.  21  Jac. 
1,  c.  19,  because  the  bankrupt  there  did  not  take  on  him  the  sole 
alteration,  as  owner  (which  is  required  by  the  clause),  but  the  sheriff. 
As  to  Small  v.  Oudley  (b),  a  distinction  was  taken  by  Sir  Joseph  Jey- 
kell  between  a  man's  own  trade  and  another's;  this  clause  was  over- 
looked both  by  Court  and  counsel.  Bucknal  v.  Roiston  (c)  is  rather 
an  authority  against  the  defendants  than  for  them.  In  the  present, 
all  the  requisites  in  21  Jac.  1,  c.  19,  concur  to  bring  the  case  within 
it,  as  the  possession  of  the  goods  was  not  delivered,  though  capable 
thereof,  William  Harvest  having  the  possession,  and  the  articles  of 
partnership  and  evidence  of  his  title  in  his  hands,  and  taking  upon 
him  the  whole  alteration  as  owner. 

On  the  third  question,  it  is  objected  for  defendant,  that  this  clause 
extends  not  to  things  in  action,  as  are  mortgages  of  parts  of  shares 

(n,  1  Lor'l  Ray.  286. 
h   3  P.  Wins.  427. 
lc)  Prec.  Ch.  285. 
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speaking  only  of  goods  and  chattels  which  a  person  has,  at  thd  timo 
of  bankruptcy,  in  his  possession;  but  goods  and  chattels  include 
debts:  Stran.  188;  Slade's  Case,  4  Co.  95;  and  things  in  action  are 
considered  as  goods  and  chattels  in  a  person  attainted,  and  so  the 
Crown  entitled:  Litt.  80;  Clayton's  Case.  So,  12  Co.  1.  If,  then 
goods  and  chattels  comprehend  things  in  action,  in  the  con- 
struction of  any  Act  of  Parliament,  *  it  ought  in  this;  for  [  *825] 
otherwise  he  might  assign  without  notice  to  others,  and  so 
have  the  order  and  disposition  within  the  moaning  of  this  clause; 
and  this  is  enforced  by  the  first  clause,  that  the  most  beneficial  con- 
struction for  creditors  under  the  commission  should  be  made.  But 
it  is  said,  there  can  be  only  an  equitable  assignment  of  a  chose  in 
action,  which  is  true;  and  yet  in  the  case  of  bonds  assigned  (for  bills 
of  exchange  or  promissory  notes  are  assignable  at  law),  they  must 
be  delivered;  and  such  delivery  of  the  bond  and  notice  of  the  assign- 
ment will  be  equivalent  to  the  delivery  of  the  goods;  for  the  debtor 
cannot  afterwards  justify  payment  to  the  assignor:  Domat.,  lib.  1. 
This  clause  extends  to  things  in  action;  and  all  has  not  been  done 
to  divest  the  right  from  the  bankrupt,  and  to  vest  a  right  in  the 
mortgagee;  for  no  notice  appears  to  be  given.  The  assignees, 
therefore,  have  power  to  dispose  of  it  for  the  benefit  of  the  cred- 
itors. 

As  to  the  fourth  and  most  difficult  question,  it  is  objected,  for 
the  defendants,  that,  though  Potter  did  not  take  possession,  he  was 
merely  nominal,  and  Stephens  to  be  considered  as  a  vendee  of 
Harvest's  moiety,  and  was  a  partner  with  him,  and  so  continued  and 
in  possession  per  mie  and  per  tout  with  him;  and  I  agree  he  was  at 
first.  But  when  Stephens  became  entitled  to  the  other  moiety  the 
question  is,  whether  he  should  not  have  had  the  sole,  and  not  a  joint 
possession  only,  to  take  it  out  of  this  statute.  As  Potter  did  not 
interfere,  Stephens  should  have  taken  possession,  which,  not  having 
done,  Harvest  continued  in  possession  as  visible  partner,  received 
the  debts,  &c,  by  consent  and  permission  of  Stephens,  had  the 
order  and  disposition,  and  was  one  of  the  reputed  owners  as  much 
as  Stephens.  It  is  objected,  that  the  law  would  judge  Stephens  to 
be  in  possession  according  to  his  right;  but  there  is  no  colour  for 
it,  where  he  permitted  all  this  inconsistent  with  his  own  right.  A 
further  difficulty  arises,  from  the  several  determinations  in  this 
Court,  that  one  partner  borrowing  or  embezzling  any  partnership 
effects,  his  own  share  is  liable;  as  held  in  Mcliorucchi  v.  The  Eoyal 
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[  *  826  ]  Exchange  Assurance  Company  (a).  *  The  reason  of  those 
determinations  relating  to  partnership  is,  that  each  is 
liable  to  the  whole  of  the  partnership  debts;  and  if  one  is  charged 
further  than  ho  ought,  equity  gives  him  a  lien  on  the  partnership 
effects.  That  is  true,  but  not  applicable  to  the  present.  Here 
Harvest  did  not  borrow  money  or  embezzle  the  effects  of  the  part- 
nership. This  is  not  a  partnership  transaction,  but  as  distinct  as  if 
strangers  had  done  it.  Nor  is  it  applicable  in  point  of  reason,  all 
the  partnership  debts  being  paid.  There  is  no  instance  where  this 
rule  of  equity  extends  to  private  loans,  all  the  cases  relating  to 
partnership  transactions,  and  so  should  be  confined. 

I  agree,  therefore,  that  none  of  the  mortgages  in  the  Master's 
report,  except  the  mortgage  to  Tomkins,  and  those  secured  by 
buildings  on  land,  are  out  of  21  Jac.  1,  c.  19. 

Chief  Justice  Lee. — I  concur  entirely.  These  securities  are  to  be 
considered  as  mortgages,  not  as  hypothecations,  &c,  as  has  been 
properly  observed  by  Burnet,  J.  And  this  is  a  question  which  must 
receive  its  determination  from  21  Jac.  1,  c.  19,  13  Eliz.  c.  5,  being 
only  declaratory;  and  all  the  cases  offered  on  that  head  have  been 
already  answered.  I  shall,  therefore,  confine  myself  to  the  statute 
21  Jac.  1,  c.  19,  as  the  ne  plus  ultra,  the  line  being  drawn  thereby 
which  is  to  govern  here;  and  there  are  three  points  thereon. 

First,  "Whether  the  mortgagee  is  not  the  true  owner  and  proprie- 
tor, to  whom  there  should  have  been  delivery  of  the  goods  mortgaged  ? 
In  the  general  preamble  of  this  statute,  notice  is  taken  of  divers 
defects  in  former  statutes,  in  description  of  bankrupts,  and  in  the 
power  to  commissioners  to  discover  and  distribute  the  bankrupt's 
estate;  and,  therefore,  it  enacts,  that  it  should  be  taken  most  bene- 
ficially for  that  purpose;  every  word  of  the  statute  must  be  con- 
sidered, both  of  the  preamble  and  enacting  clause.  The  present 
case  is  directly  within  the  words  of  the  preamble,  the  bankrupt  him- 
self having  conveyed  the  goods  to  John  Stephens;  there  is 
[  *  827  ]  no  occasion,  therefore,  *  to  give  any  opinion  in  relation  to 
that  head  of  restraining  the  enacting  clause  by  the  words 
of  the  preamble,  which  is  not  material  to  the  present,  it  falling  within 
the  preamble.  To  remove  the  difficulty  with  respect  to  commissioners 
of  bankrupts,  and  to  their  power  of  making  distribution,  this  short 
and  plain  direction  is  given  to  them  in  this  statute,  that  where 
(a)  1  Eq.  Co.  Ab.  8,  pi.  8. 
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persons  are  bankrupt,  having  in  their  possession,  as  reputed  owners, 
and  taking  upon  them  the  alteration  as  owners  (which  differs  from 
the  case  of  factors,  who  dispose,  not  as  owners,  hut  for  others),  the 
commissioners  may  dispose  of  this  for  the  benefit  of  the  creditors. 
This  statute,  then,  makes  the  reputed  ownership  as  real,  for  the 
benefit  of  creditors  in  general:  the  persons'  own  misbehaviour  de- 
priving them  of  the  benefit  of  the  conveyance,  though  made  for 
good  consideration;  and  they  shall  not  be  in  a  better  condition  than 
other  creditors.  Consider,  then,  first,  whether  the  mortgagee  be 
the  true  owner  and  proprietor.  There  is  a  clause  in  21  Jac.  1,  c.  10, 
relating  to  redemption  of  a  mortgage  by  assignees,  not  only  mort- 
gage of  lands,  but  goods  on  condition.  In  Co.  Litt.  210,  the  effect 
appears  of  a  feoffment  on  condition;  and  the  reason  of  the  differ- 
ence there  is,  that  the  feoffer  has  only  a  bare  condition,  and  no  estate 
in  the  land  which  he  can  assign  over,  but  feoffee  has;  which  is  saying 
that  he  is  owner  of  the  estate,  as  having  the  interest  in  it.  The 
true  owner  is,  in  this  Act  of  Parliament,  in  opposition  to  reputed 
owner.  As  to  the  cases  cited  on  this  point,  to  make  a  distinction 
between  conditional  and  absolute  sales:  Stone  v.  Grubham,  2  Bui. 
220,  was  determined  entirely  on  the  statute  of  13  Eliz.  c.  5,  and 
common  law,  though  the  plan  of  that  statute -differs  greatly  from 
the  plan  of  the  statute  of  21  Jac.  1,  c.  19,  this  Act  supposing  the 
conveyance  to  be  on  good  consideration,  and  the  party  to  be  an 
honest  creditor  or  mortgagee,  but  not  to  have  any  preference  to  other 
creditors,  because  he  does  not  give  notice  to  other  creditors,  by 
having  that  delivery  to  him  to  which  he  was  entitled;  so  that  this 
is  more  like  the  cases  on  the  Register  Act  (a),  where  the 
person  loses  the  benefit  of  *  the  conveyance  by  not  giving  [  *S28  ] 
notice,  arising  from  his  own  plain  neglect.  The  donee  is 
not  to  suffer  donor,  who  has  made  the  conveyance,  to  continue 
in  the  possession  there  described:  which  direction  in  that  Act  of 
Parliament  is  as  necessary  to  be  followed  as  in  cases  of  the  Register 
Act;  and  though  Stone  v.  Grubham  is  not  material  to  the  present 
(nor  is  there  anything  from  any  part  of  that  case  inferring  a  differ- 
ence between  conditional  and  absolute  sales),  yet,  what  is  said  there 
may  infer,  that  mortgagee  must  be  considered  as  true  owner;  for  if 
mortgagor  is  tenant  at  will  to  mortgagee,  as  said  in  Bulstrode,  who 
is  owner  of  this  estate  ?  If  the  property  is  transferred  to  mortgagee, 
the  mortgagor  can  have  only  a  condition,  according  to  Co.  Litt. 
(«)  See  Le  Neve  ?•.  Le  Neve,  ante,  p.  32,  and  note. 
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210;  and  the  mortgagee  has  that  interest  as  makes  him  owner  or 
proprietor.  The  other  cases  cited  for  this  have  been  fully  answered 
already. 

The  second  question  is,  whether  the  debts  and  chattels  should  not 
be  delivered,  as  far  as  they  are  capable?  Upon  which  Stephens  v. 
Sole  is  in  point,  on  the  foot  of  a  mortgage  of  a  personal  thing;  and 
Lord  Cotvper's  observation  in  the  case,  in  the  Precedents  in 
Chancery  (a),  is  agreeable  thereto,  which  two  cases  determine  that 
question  on  the  specific  goods;  and  it  will  be  the  same  as  to  the 
shares  of  the  partnership  stock,  which  are  partly  in  possession,  partly 
in  action,  and  as  to  all  debts,  &c,  which  are  convey  able  in  equity. 
The  inquiry  on  the  second  point  is,  whether  choses  in  action  are 
not  included  under  good^  and  chattels  ?  And  I  agree,  some  books 
countenance  the  contrary  opinion,  particularly  Swinb.  407.  Calye's 
Case,  8  Co.  32,  is  like  that  also.  This  opinion  was  grounded  on 
the  legal  notion  in  respect  of  choses  in  action  that  they  are  not 
grantable  as  choses  in  possession;  but  this  is  now  out  of  the  ques- 
tion; choses  in  action  will  be  included  therein.  Fulwood's  Case,  4 
Co.  65,  proves  that  a  chose  in  action  (as  an  obligation)  is  a  chattel. 
So,  Staunf.  Prerog.  45,  c.  16,  that  chattels  comprehend  a  right  of 
action  to  goods.     There  is  no  word  in  the  statute  to  give  this  right 

of  action  but  the  word  "chattels;"  and,  if  forfeited,  they 
[  *  829  ]  must  be  considered  *  as  chattels  in  the  person  forfeiting. 

The  same  interpretation  has  been  made  in  other  statutes. 
So,  Ford  and  Sheldon's  Case,  12  Co.  1.  If,  then,  goods  and 
chattels  include  choses  in  action,  all  the  debts  acquired  to  the  part- 
nership by  sale  of  the  joint  stock  must  be  distributable  as  the  goods 
themselves;  for  which  Burnet,  J.,  has  cited  several  cases,  that  the 
produce  of  specific  goods  follow  the  nature  of  the  goods  themselves. 
So  in  Swinb.  414. 

The  last  question  relates  to  the  mortgage  of  Stephens,  the  part- 
ner, whether  he  has  such  a  possession  as  will  exempt  him  from  be- 
ing considered  as  owner  or  proprietor,  by  whose  consent  the  bank- 
rupt has  had  in  his  possession  the  goods,  as  owner,  altered,  &c.  I 
mean  goods  severed;  for  the  fixed  are  part  of  the  freehold,  and, 
when  mortgaged,  remain  so  till  the  mortgage  is  satisfied.  This 
mortgage  to  Potter  in  trust  must  be  considered  as  a  mortgage  to 
Stephens;  and  though  endeavoured  to  be  distinguished  from  other 
mortgages,  because  he  was  a  partner  and  in  possession,  and  wanted 
(a)  Bucknal  v.  Koiston. 
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no  delivery,  the  true  answer  has  been  given  to  that,  that  though  ho 
held  the  possession,  yet  not  such  a  possession  as  this  statute  re- 
quires; and,  consequently,  it  is  imputable  to  him,  as  owner,  that  he 
has  let  Harvest  have  possession  in  respect  of  that  moiety,  produc- 
ing the  same  inconveniences,  by  creating  a  false  credit.  As  to 
Stephens  having  a  lien  on  the  stock  for  the  money  duo  to  him,  and 
his  being  distinguished  from  other  creditors,  no  case  has  been  cited 
for  that.  That  distinction  would  have  been  material  in  Croft  v. 
Pike  (a),  but  it  was  not  taken  there,  nor  can  it  be  here;  for  it  was 
a  transaction  not  concerning  the  stock  of  the  partnership:  they  are 
as  much  disunited  as  any  others:  nor  was  this  debt  a  debt  created 
on  the  joint  stock;  nor  can  he,  therefore,  have  any  lien  on  the  joint 
stock;  and,  though  no  judicial  determination,  yet  I  may  cite  a  civil 
law  authority,  as  Dom.  lib.  1,  fol.  155,  concerning  partnership, 
though  not  as  authority  on  which  a  judgment  is  to  be  founded  in 
our  courts;  yet,  as  said  by  Lord  Raymond,  may  they  bo  used  as  the 
opinions  of  learned  men. 

I  am  of  opinion,  therefore,  that  the  statute  of  21  Jac.  1, 
*c,  9,  is  the  rule  to  be  followed  in  this  case;  and  the  in-  [  *830] 
tent  thereof  was  to  prevent  the  bankrupt's  acquiring  false 
credit;  that,  for  the  benefit  of  creditors  in  general,  these  goods 
shall  be  esteemed  his,  and  distributable  as  his,  so  that  they  must 
come  under  the  commission.  Whether  this  is  a  wise  provision  or 
no,  in  this  statute,  is  not  for  the  determination  of  the  Court;  for, 
while  it  continues  a  statute,  it  must  be  followed. 

Lord  Chancellor  Hardwicke. — I  am  obliged  to  the  Judges  for 
their  assistance  and  endeavours  to  give  light  in  so  intricate  a  case, 
which  intricacy  arises  in  respect  of  the  want  of  a  number  of  author- 
ities as  to  the  construction  of  this  Act  of  Parliament,  though  made 
so  long  ago.  But  a  greater  intricacy  occurs  in  respect  of  the  con- 
duct of  William  Harvest,  in  making  these  securities.  All  the  au- 
thorities giving  light  to  this  have  been  exhausted  by  the  Judges, 
and  it  would  be  mis  spending  of  time  to  repeat  what  has  been  said. 
It  is  sufficient,  therefore,  to  say,  I  concur  in  the  opinion  delivered; 
but  as  this  is  a  case  of  great  expectation  and  consequence,  I  will 
reduce  the  grounds  to  some  general  principle. 

There  arise  two  general  questions:  first,  whether  any  mortgages 
or  conditional  disposition  or  conveyance  of  any  goods  and  chattels 

(a)  3  P.  Wms.  180. 

35 


*  831  RYALL  V.  ROWLES. 

are  -within  the  statute  21  Jac.  1,  c.  19,  ss.  10  &  11,  as  it  is  by  mis- 
print described  in  the  statute:  secondly,  if  any  are,  which  are?  A 
third  has  been  made  by  a  distinction  on  the  mortgage  of  Harvest's 
moiety  in  trust  for  Stephens,  whether  that  be  within  this  clause." 

As  to  the  first,  I  will  not  enter  into  a  particular  discussion  and 
argument  of  two  points  made  at  the  bar:  the  one,  whether  the  en- 
acting clause  extends  to  all  goods  whatsoever  in  the  custody  of  the 
bankrupt,  (whether  his  own  originally,  or  moving  from  others,)  or 
whether  it  is  to  be  restrained  by  the  preamble,  and  to  extend  only 
to  goods  originally  the  bankrupt's ;  which  I  will  not  argue. 

The  other  is,  whether  choses  in  act'on  are  within  this 
[  *  831  ]  clause.  Let  the  construction  of  the  clause  as  to  this  be  *what 
it  will,  whether  to  be  confined  or  not  to  goods  originally 
the  bankrupt's,  this  case,  as  to  this  point,  is  undoubtedly  within 
the  Act,  because  it  cannot  be  disputed  but  that  all  the  goods  now 
in  question  were  originally  the  bankrupt's,  moved  from  him,  con- 
veyed and*  mortgaged  by  him.  But  I  strongly  incline  to  concur 
with  the  opinion  of  Holt,  that  this  clause  must  be  restrained  by  the 
preamble,  as  Lord  Chief  Baron  seems  to  do,  and  differ  from  Lord 
Coicpei;  though  the  decree  made  by  him  was  undoubtedly  right. 

Choses  in  action  are  properly  within  the  description  of  goods  and 
chattels  within  this  clause;  and  I  will  only  add  one  argument,  for 
the  sake  of  which  I  mention  it,  which  is,  that  this  construction  is 
strongly  warranted  by  the  next  preceding  clause,  relating  to  bank- 
rupts who  by  fraud  make  themselves  accountant  to  the  king, 
to  defeat  their  private  creditors,  which  plainly  shows  that  the 
words  goods  and  chattels,  as  used  in  this  Act,  take  in  all  kind  of 
personal  property  of  the  bankrupt,  whether  in  possession  or  action 
only;  which  strongly  supports  the  construction  made  by  the  Judges, 
and  is  agreeable  to  Ford  and  Sheldon's  Case,  12  Co.  1,  where 
it  is  held,  that  in  an  Act  of  Parliament,  goods  and  chattels 
take  in  choses  in  action.  The  reason  of  the  other  opinion  in  the 
books  arises  from  hence,  that  this  question  has  arisen  on  a  grant  or 
assignment,  or  bargain  and  sale,  not  being  such  goods  and  chattels 
as  would  pass  by  that  assignment  or  conveyance;  but  in  an  Act  of 
Parliament,  which  can  pass  anything,  they  are  always  included. 

I  go  on  four  general  principles  in  the  construction  of  this  Act. 

First,  the  aim  and  intent  of  the  legislature  was,  that  an  equal 
proportion  of  the  effects  of  the  bankrupt  among  his  creditors  should 
be  attained  as  far  as  possible. 
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Secondly,  that  to  attain  that  end,  these  Acts  of  Parliament  should 
be  construed  beneficially  for  the  general  creditors  under  the  com- 
mission; and  therefore  it  is,  in  an  unusual  manner,  different  from 
most  Acts  of  Parliament,  enacted,  that  all  these  statutes 
and  laws  shall  be  largely  *and  beneficially  construed  for  [  *  832  | 
the  creditors  in  general  under  the  commission. 

Thirdly,  it  appears,  the  general  view  and  intent  of  the  provision 
now  under  consideration  was,  to  prevent  traders  from  gaining  a 
delusive  credit,  by  a  false  appearance  of  substance,  to  mislead 
those  who  should  deal  with  them. 

Fourthly,  the  legislature  judged  they  might  do  this  by  subject- 
ing all  the  goods  of  the  bankrupt,  though  conveyed  to  others,  to 
the  general  creditors  under  the  commission,  because,  where  the  ven- 
dee or  assignee  leaves  such  goods  in  possession  of  the  bankrupt  as 
owner,  he  confides  as  much  in  the  general  credit  of  the  bankrupt  as 
that  creditor  who  has  only  taken  his  bond  or  note.  It  is,  in  such 
case,  put  in  the  power  of  the  bankrupt  to  sell  the  goods  the  next 
day;  the  former  assignee  could  only  have  a  personal  remedy  against 
the  bankrupt. 

All  these  grounds  go  to  the  substance  of  the  case,  and  not  upon 
niceties,  and  hold  in  case  of  a  mortgage  as  well  as  an  absolute  sale; 
otherwise  it  would  be  contrary  to  the  resolutions  of  Stepliens  v.  Sole. 
and  the  opinion  of  Lord  Cowper  in  Bucknal  v.  Roistou  (a),  and  to 
his  implied  opinion  in  Copemanv.  Gallant  (b),  and  would  overturn 
this  part  of  the  statute,  and  restrain  it  to  absolute  sales.  Traders, 
instead  of  absolute  sales,  would  then  make  such  mortgages,  as  there 
would  be  a  greater  opportunity;  for  traders  might  mortgage  over 
and  over  again,  as  this  case  is  a  pregnant  instance. 

As  to  the  most  material  and  operative  expression,  the  legislature 
has  explained  their  own  sense,  by  putting  the  words  true  owner 
in  opposition  to  reputed,  not  special  oiuner;  and  then  these  last 
words  can  only  mean  a  person,  who,  by  specious  acts  of  possession, 
order  and  disposition,  gives  himself  an  appearance  of  property  he 
has  not  really,  (which  is  the  present  bankrupt's  case,)  till  the  mort- 
gage money  is  paid. 

Then  it  follows  that  the  mortgages  to  Reynel,  Skip  and  George 

Harvest,  and  so  much  of  the  assignment  to  Stephens  as  relates  Id 

^  the  utensils  not  fixed  to  the  freehold,  which  are   made  a  further 

(a)  Prec.  Ch.  285. 
(6)  1  P.  Wins.  314. 
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[  *S33  ]  security  to  him,  must  be  *  void  within  this  clause,  so  far 
as  they  are  claimed  to  be  specific  liens. 

The  distinction  endeavoured  has  been  answered;  and  the  dis- 
tinction most,  laboured,  that  a  share  of  a  partner  in  a  partnership 
stock  is  only  a  sort  of  proportion  arising  on  the  balance  of  the 
partnership  account,  and  incapable  of  being  delivered,  would  let  in 
that  false,  delusive  credit  (intended  to  be  prevented)  in  all  trades 
in  partnership,  and  would  extend  to  particular  goods  in  partner- 
ship. 

As  to  choses  in  action  comprised  in  these  securities,  where  it  is 
admitted  none  could  pass  but  in  equity,  equity  ought  to  follow  the 
law  in  this  case,  if  in  any.  Where  property  is  established  by  Act 
of  Parliament,  equity  follows  it  in  like  manner  as  where  established 
by  common  law;  for  if  not,  it  would  cause  great  confusion ;  and  it 
is  always  so  taken  on  Acts  of  Parliament  made  concerning  real  and 
personal  estate,  regulating  that  kind  of  property;  for  which  there 
is  a  strong  instance  in  the  statutes  relating  to  Papists;  for,  though 
subject  to  penal  laws,  equity  regulates  in  the  same  way,  by  the  same 
rule,  as  the  statutes  lay  down  concerning  legal  property. 

The  third  and  last  point  is  in  the  construction  of  Potter's  mort- 
gage, which  is  said  to  be  directly  as  if  made  to  Stephens;  and,  I 
think,  upon  the  whole,  it  would  be  so;  though,  perhaps,  if  it  was 
nicely  scrutinized,  some  difference  might  be  taken;  but  whatever 
legal  interest,  that  vested  in  Potter.  And  the  law  would  not  have 
taken  notice  of  the  trust  if  the  question  was  at  law;  and,  therefore, 
if'  this  Act  of  Parliament  has  made  it  void  at  law,  this  Court  would 
never  set  it  up  contrary  to  law  for  the  sake  of  Stephens,  because  he 
was  a  partner,  but  would  let  the  law  take  place  for  the  benefit 
of  the  general  creditors.  As  to  any  of  these  goods  in  that  mort- 
gage, which  equity  only  could  pass,  equity  will  follow  the  law; 
for,  as  to  the  profits  arising  from  trade  and  choses  in  action,  there 
could  not  be  an  equity  upon  an  equity:  equity  would  vest  them  in 
Stephens,  and  it  would  undoubtedly  be  considered  as  if  the  assign- 
ment had  been  directly  to  Stephens.  And  here  the  prin- 
[*834]  cipal  objection  arises;  it  being  said,  it  *  vested  in  Steph- 
ens as  to  these  particulars,  and  that  Stephens  was  part- 
ner then,  and  if  he  had  not  taken  this  mortgage,  he  would  be  en- 
titled to  have  an  allowance  out  of  what  would  be  coming  to  Har- 
vest's moiety,  and  would  have  a  specific  lien  on  that  moiety;  and 
therefore  Stephens,  taking  a  mortgage  of  the  other's  share,  would 
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not  be  put  in  a  worse  condition  than  without  it.  This  was  the  most 
plausible  thing  urged  for  the  defendant,  and  would  be  right  if  the 
foundation  was  right;  but  I  dispute  the  foundation,  which  muj-t  be 
that  the  party  so  lending  gains  a  special  lien  on  the  partner  bor- 
rowing, and  should  be  allowed  a  preference  to  his  separate  cred- 
itors; but  for  this  there  is  no  authority  or  precedent  after  a  bank- 
ruptcy; it  is  a  different  consideration,  what  a  Court  of  equity  might, 
do  between  the  parties  themselves,  which  both  remained  capable  of 
transacting  for  themselves.  But  I  might  carry  it  farther;  for  it  is 
so  after  the  death  of  a  partner,  where  his  effects  come  to  be  dis- 
tributable as  assets.  In  the  case  of  Meliorucchi  v.  Royal  Exchange 
Assurance  Company  (a),  the  points  determined  are  not  material  to 
the  present;  but  there  the  attempt  made  was  to  subject  stock  after  a 
bankruptcy  to  a  debt  contracted  to  the  Company  by  a  loan  of  money, 
and  arguments  were  drawn  from  rules  concerning  partnership;  but 
it  was  not  contended  for,  that  in  case  of  a  partnership,  that  could  be 
carried  farther.  And  the  case  cited,  of  Croft  v.  Pike  (b),  is  as  strong 
as  any  negative  authority  can  be;  for  there  it  was  not  attempted  to 
give  the  surviving  partner  a  right  of  retainer,  or  bringing  into  the 
partnership  account  a  bond  debt,  so  as  to  be  preferred  to  others, 
but  only  as  executor;  and  therefore,  the  money  taken  by  deceased 
partner  out  of  the  partnership  stock,  was  allowed  to  be  brought  into 
the  partnership  account,  but  the  bond  debt  was  not,  because  a  sepa- 
rate loan  and  transaction.  If,  then,  by  a  new  determination  now, 
it  should  be  admitted,  and  that  one  partner,  by  lending  money  to 
another  in  a  separate  capacity,  not  relative  to  the  partnership,  should 
gain  a  specific  lien  on  the  effects  of  the  partner  so  borrowing,  it 
would  open  a  door  to  fraud,  and  so  defeat  this  statute 
*  for  then  a  person  might  be  taken  in  as  a  partner  into  a  [  *  835  ] 
moiety  of  a  great  stock  and  flourishing  trade,  and  he  may 
have  a  separate  credit  on  that  confidence,  and  yet  may  not  have  any 
in  reality  of  the  property  in  that  stock,  but  the  whole  may  belong 
to  others;  which  tends  plainly  to  great  fraud  and  imposition  on 
traders,  and  great  mischief.  It  has  been  said,  that  great  mischief 
might  arise  to  trade  and  credit  from  such  a  determination  as  this,  as 
tending  to  prevent  making  use  of  that  credit  persons  have  to  sup- 
port themselves  in  trade,  as  they  cannot  make  a  security  without  ex- 
posing their  circumstances  to  the  world;  and  on  the  other   hand  it 


(«)  1  Eq.  Ca.  Ab.  8,  pi.  8. 
(6)  3  P.  Wins.  180. 
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is  contended,  that  the  other  construction  would  in  fact  repeal  the 
Act  of  Parliament,  and  let  in  a  mischief.  Some  inconvenience  might 
perhaps  arise  from  a  determination  of  this  case  on  either  side;  but 
I  agree  with  Chief  Justice  Lee,  that,  as  this  is  a  law,  we  must  ad- 
here to  it,  and  while  it  is  a  law,  be  bound  by  it,  and  if  any  incon- 
venience results  from  it,  that  is  for  the  consideration  of  the  legis- 
lature. But  this  I  will  say,  that,  as  some  inconvenience  may  be  to 
particular  persons  on  one  hand,  great  inconvenience  may  be  on  the 
other,  by  creating  that  appearance,  as  having  the  substance  of  which 
they  remain  in  possession,  though  they  have  not  at  all  the  real  pro- 
perty: and  that  this  was  the  intent  of  the  legislature,  I  am  clear; 
and  I  may  go  so  far  as  to  say,  that  the  simplicity  of  those  times 
did  not  let  in  these  large  and  airy  notions  of  credit,  as  of  late,  which 
from  the  number  of  bankruptcies  we  have  had  of  late  years,  is 
rather  an  evidence  that  the  departing  from  the  rule  this  law  has 
laid  dovm,  and  giving  way  to  these  notions,  has  been  rather  a  mis- 
chief. 

I  agree,  then,  that  these  mortgages  cannot  prevail  as  specific  liens 
and  securities;  therefore,  as  to  the  mortgages  of  lands  and  fixtures, 
they  are  not  affected  by  the  Act  of  Parliament:  but  what  is  affected 
by  the  direction  therein  is  the  assignment  to  Stephens  (for  Potter 
must  be  considered  as  a  trustee  for  him)  relating  to  any  utensils 
not  fixed  to  the  freehold.     So  also  are  all    the  four  mortg-asres  of 

seventh  part,  by  reason  of  the  bankruptcy  of  William 
[*836]  *  Harvest,  made  void  by  the  statute,  and  can  create  no 

specific  lien  on  the  bankrupt's  share  of  partnership  stock, 
debts,  and  effects;  but  they  must  be  considered  only  as  general 
creditors. 


"The  great  wisdom  and  policy  of  the  sages  and  founders  of  our 
law,"  says  Lord  Coke,  "have  provided,  that  no  possibility,  right, 
title,  nor  thing  in  action,  shall  be  granted  or  assigned  to  strangers, 
for  that  would  be  the  occasion  of  multiplying  of  contentions  and 
suits,  of  great  oppression  of  the  people,  and  chiefly  of  terre-tenants, 
and  the  subversion  of  the  due  and  equal  execution  of  justice:"  10 
Co.  48.     See  Lampefs  Case,  10  Co.  47. 

Such  things  not  being  assignable  at  law,  it  followed  that  the  per- 
son to  whom  they  were  assigned  could  not  at  law  sue  in  his  own 
name  for  them. 

Formerly,  it  was  doubted  whether  an  annuity  was  assignable, 
though  "assigns"  were  mentioned  in  the  grant;  the  argument  be- 
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ing,  that  it  was  a  mere  personal  contract,  and  therefore  a  chose  in 
action.  See  the  cases  in  2  Via.  Ahr.  515,  and  3  Vin.  Abr.  151.  But 
in  a  case  in  C.  B.,  3  Cha.  1,  this  objection,  which,  in  strictness  of 
law,  carried  force  with  it,  was  overruled:  Oerrard  v.  Boden,  Hetl. 
80.  It  seems,  too,  that  naming  "assigns"  is  not  essential  to  the 
making  an  annuity  assignable,  the  principle  of  the  objection  to  its 
being  so'  being  the  same,  whether  "assigns"  are  mentioned  er  omit- 
ted. However,  Perkins,  in  the  special  case  of  an  annuity  pro  con- 
silio  impendendo,  requires  naming  of  assigns:"  Perk.  s.  101.  Even 
there,  too,  he  questions  the  annuity  being  assignable.  But  this  was 
settled  in  Mound's  Case,  7  Co.  28,  b,  one  point  resolved  being, 
that  express  words  would  make  such  an  annuity  assignable:  Co. 
Litt.  144,  b.  n. 

It  may  hero  be  remarked,  that  a  possibility,  coupled  with  an  in- 
terest, was  devisable,  and  might  be  released:  Watk.  Convey.  219. 
[At  common  law,  rights  to  things  not  in  possession  whether  choses 
in  action  things  not  in  esse,  possibilities,  expectancies  or  mere  con- 
tingencies were  as  a  general  rule  incapable  of  being  assigned. 
Co.°Litt.  214,  a.,  Cassedy  v.  Jackson,  45  Miss.  402;  Jackson  v. 
Waldron,   13  Wend.  178.] 

But  it  is  to  be  observed,  that  the  king  was  always  an  exception 
to  the  rule  laid  down  by  Lork  Coke,  for  he  might  always  either  grant 
or  receive  a  possibility  or  chose  in  action  by  assignment:  Co.  Litt. 
232,  b,  n.  1;  Com.  Dig.  *' Assignment"  (D.),  555;  Miles  v.  Williams, 
1  P.  Wms.  252;  Stafford  v.  Buckley,  2  Ves.  177,  181. 

A  recent  learned  writer,  with  much  force,  questions  the  justice 
of  Lord  Coke's  reason  for  the  rule,  and  he  cites  authorities  fully 
justifying  his  assertion  that  "there  can  be  little  or  no  doubt  that  it 
was  in  truth  a  logical  consequence  of  the  primitive  view 
of  a  *  contract  as  creating  a  strictly  personal  obligation  [*837] 
between  the  creditor  and  the  debtor:"  Pollock's  Principles 
of  Contract,  p.  196. 

"The  same  rule,"  Mr.  Pollock  observes,  "is  very  distinctly  stated 
by  Gaius,  as  prevailing  in  the  Roman  law:  Quod  mihi  ab  aliquo 
debetur,  id  si  velim  tibi  deberi,  nullo  eorum  mode,  quibus  res  cor  par  - 
ales  ad  alium  transferuntur,  id  efficere  jiossum;  sed  opus  est,  ut 
jubente  me  tu  ab  eo  stipuleris:  quce  res  efficit  ut  a  me  liberetur  et 
incipiat  tibi  teneri,  qua,  dicitur  novatio  obligationis.  Sine  hac  vero 
novatione  non  poteris  tuo  nomine  agere,  sed  debes  ex  persona  mea 
quasi  cognitor  aid  procurator  mens  expeHri."  Gai.  2,  38,  39.  Prin- 
ciples of  Contract,  by  Pollock,  p.  196. 

The  reasons  which  induced  Courts  of  law  to  consider  possibilities 
or  choses  in  action  as  non- assignable,  have  been  almost  wholly  dis- 
regarded by  Courts  of  equity;  and  accordingly,  from  a  very  early 
period,  assignments  of  a  mere  naked  possibility,  or  of  a  chose  in 
action  for  valuable  consideration,  have  been  held  valid  in  Courts  of 
equity,  which  have  carried  them  into  effect  upon  the  same  principle 
as  they  enforced  the  performance  of  an  agreement  when  not  con- 
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trary  to  their  own  rules  or  public  policy.  See  Anon.,  Freem.  Ch. 
Bep.  145;  Squib  v.  Wyn,  1  B.  Wms.  381.  "Such  au  assignment," 
observes  Lord  Hardwicke,  "  always  operates  by  way  of  agreement 
or  contract,  amounting,  in  the  consideration  of  the  Court,  to  this, 
that  one  agrees  with  another  to  transfer  and  make  good  that  right 
or  interest:  Wright  v.  Wright,  1  Ves.  412;  and,  like  any  other  agree- 
ment, the  Court  will  cause  it  to  be  specifically  performed  (not  leav- 
ing the  assignee  to  his  action  for  damages)  when  the  assignor  is  in 
a  condition  to  transfer  the  property,  or  to  cause  it  to  be  transferred, 
to  his  assignee." 

Where  an  equitable  assignment  was  made  of  property  recover- 
able in  Courts  of  equity,  hence  called  choses  in  equity,  such  as  the 
beneficial  interest  in  personalty  under  a  will  or  intestacy,  stock 
standing  in  the  names  of  trustees,  or  in  the  Court  of  Chancery, 
money  in  Court,  judgments  enforcable  in  equity,  the  beneficial  in- 
terest in  a  legal  debt  assigned  to  trustees,the  assignee  could  sue  in  his 
own  name  in  equity  for  such  property  (Tiower,  Prevalence  of  Equity, 
p.  47) ;  but  where  there  was  an  eqiiitable  assignment  made,of  things 
only  recoverable  at  law — commonly  called  choses  in  action — the  as- 
signee could  not  sue  in  his  own  name,  but  he  was  obliged  to  do  so  in 
the  name  of  the  assignor,  whom  a  Court  of  equity  would  compel  to 
allow  his  name  to  be  used  for  that  purpose. 

In  process  of  time  some  choses  in  action  became  assignable  at  law, 
either  by  custom,  as  bills  of  exchange  (Byles'  Bills,  p.  2,  8th 
[  *  838  ]  *  ed. ),  by'  statute,  as  promissory  notes  ( 3  &  4  Anne,  c.  9;  7 
Anne,  c.  25),  bail  (4  Anne,  c.  10,  s  20), and  replevin  (11  Geo. 
2,  c.  19)  bonds,  railway  (8  &  9  Vict.  c.  19)  and  exchequer  (Add.  Contr. 
312)  bonds,  bills  of  lading  if  endorsed  (18  &  19  Vict.  c.  Ill),  East 
India  Bonds  (51  Geo.  3,  c.  64,  s.  4),  mortgage  debentures  issued  by  the 
Land  Companies  under  the  Mortgage  Debenture  Act,  1865  (28  &  29 
Vict.  c.  20),  things  in  actions  of  companies  (Companies  Act,  1862,  25 
&  26  Vict.  c.  89),  transferable  debentures  under  the  County  Deben- 
ture Acts,  1873  (36  &  37  Vict.  c.  35),  policies  of  life  assurance  (30 

6  31  Vict.  c.  144.  See  Scottish  Amicable  Life  Assurance  Society  v. 
Fuller,  2  L.  B.  Eq  58;  Newman  v.  Newman,  28  Ch.  D.  674);  and 
policies  of  marine  insurance  (31  &  32  Vict.  c.  86;  see  Lloyd  v. 
Fleming,  7  L.  B.  Q.  B.  299;  North  of  England  Oil  Cake  Co.  v.  Arch- 
angel  Insurance  Co.,  10  L.  B.  Q.  B.  249),  and  the  choses  in 
action  of  bankrupts  (32  &  33  Vict.  c.  71,  s.  22.    See  Lloyd  v.  Fleming, 

7  L.  B.  Q.  B.  299;  and  in  all  these  cases  the  assignee  may  sue  at 
law  in  his  own  name.  And  recently  by  the  Supreme  Court  of  Ju- 
dicature Act,  1873,  any  debt  or  other  legal  chose  in  action  of  which 
express  notice  in  writing  shall  have  been  given  to  the  debtor  trustee 
or  other  persons  therein  mentioned,  is  made  assignable  at  law  by  an 
absolute  assignment  in  writing,  under  the  hand  of  the  assignor,  not 
purporting  to  be  by  way  of  charge  only:  sect.  25,  subs.  6. 

When  choses  in  equity  or  choses  in  action  are  assigned,  irrespec- 
tive of  any  statute,  it  is  obvious  that  it  is  necessary  to  give  the  trus- 
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tees  or  other  persons  holding  Uio  funds,  or  the  debtors,  notice  of  the 
assignment,  in  order  to  prevent  their  paying  the  same  to  the  as- 
signor, and  in  the  cases  of  successive  incumbrances  notice  is  neces- 
sary, in  order  that  any  person  about  to  advance  money  upon  such 
security  might  ascertain  whether  there  was  any  prior  incumbrance 
thereon,  and  a  person  who  advanced  his  money  upon  the  security 
of  an  assignment  of  a  chose  in  equity  or  a  c/io.se  in  action,  who  by 
neglecting  to  give  notice  to  the  trustee  or  debtor  of  such  assignment, 
was  the  cause  of  another  person  advancing  money  upon  the  same 
security,  was  in  such  case  justly  postponed  to  the  second  incumb- 
rancer. 

As  to  the  attachment  of  debts,  see  Rules  of  Supreme  Court,  Old. 
XLV. ;  Morgan's  Chancery  Acts  and  Orders,  pp.  455 — 458,  6th  ecL 

As  the  assignment  of  equitable  choses  in  action  does  not  appear 
to  have  been  altered  by  the  Judicature  Act,  and  as  legal  choses  in 
action  only  come  within  it  when  the  assignment  is  of  the  char- 
acter, and  made  in  the  mode  there  pointed  out,  it  is  still  necessary 
to  examine  the  law  as  to  the  assignment  of  equitable  and 
legal  *  choses  in  action,  both  irrespective  of,  and  under  [*839  ] 
the  Judicature  Act,  1873.  It  is  proposed  in  this  note  to 
consider — I.  What  might  be  assigned  in  equity  though  not  at  law. 
II.  What  amounts  to  an  equitable  assignment.  III.  How  far  notice, 
or  what  is  equivalent  to  notice, — a  distringas  or  stop  order,  is  re- 
quisite in  order  to  perfect  an  assignment  of  choses  in  action. 
IV.  To  whom  notice  should  be  given  of  an  assignment.  V. 
Bights  and  remedies  of  an  assignee  under  an  equitable  assignment. 
VI.  Liabilities  of  assignee  of  chose  in  action  in  taking  it  subject  to 
equities.  VII.  Choses  in  action  how  far  made  by  statute  assign- 
able. VIII.  What  assignments  are  contrary  to  public  policy,  and 
herein  of  champerty  and  maintenance. 

I.  What  might  be  assigned  in  Equity  though  not  at  Zazo.] — A  mere 
expectancy,  as  that  of  an  heir-at-law  to  the  estate  of  his  ancestor 
(Hobson  v.  Trevor,  2  P.  Wms.  191;  Wethered  v.  Wethered,  2  !Sim. 
183,  192;  Smith  v.  Baker,  1  Y.  &  C.  C.  C.  229;  sed  vide  Carleton 
v.  Leighton,  3  Mer.  671),  or  the  interest  which  a  person  may  take 
under  the  will  of  anothpr  then  living  (Beckiey  v.  Neivland,  2  P. 
Wms.  182;  Bennett  v.  Cooper,  9  Beav.  252;  and  see  ante,  Vol.  1, 
685;  Flower  v.  Butler,  15  Ch.  D.  665,  overruled  by  Pike  v.  Fitz- 
gibbon,  17  Ch.  D.  454),  or  the  share  to  which  such  person  may  be- 
come entitled  under  an  appointment  (Musprat  v.  Gordon,  1  Anst. 
31),  or  in  personal  estate,  as  presumptive  next  of  kin  of  a  person 
then  living  (Hinde  v.  Blake,  3  Beav.  235;  Meek  v.  Kettlewell,  1  Ph. 
347),  is  assignable  in  equity  for  valuable  consideration;  and  when 
the  expectancy  has  fallen  into  possession,  the  assignment  will  bo 
enforced.  [A  contract  to  transfer  property  not  then  in  existence 
cannot  operate  as  an  immediate  alienation,  either  in. equity  or  at 
law  because  there  is  nothing  at  that  time  to  transfer,  but  as  soon 
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as  the  thing  comes  into  being  or  immediately  upon  its  acquisition, 
the  assignor  holds  it  for  the  assignee,  whose  title  to  the  chose  is 
perfect  and  cannot  be  disturbed  by  an  execution  creditor  of  the  as- 
signor: Pierce  v.  R.  R.  Co.,  24  Wis.  551;  Pennock  v.  Coe,  23  How. 
117;  Morrill  v.  Moyes,  50  Me.  465;  Phillips  v.  Winslow,  18  B.  Mon. 
431;  Beali  v.  White,  4  Otto,  387;  Pierce  v.  Emery,  32  N.  H.  484.] 
It  is  needless  to  cite  any  authorities  to  prove  that  in  equity  a 
person  may  assign  a  legacy  or  share  of  a  residue.  So,  non- existing 
property,  to  be  acquired  at  a  future  time,  though  not  assignable  at 
law  {Robinson  v.  Macdonald,  5  Man.  &  Selw.  228),  is  clearly  so  in 
equity;  the  assignment,  for  instance,  of  future  freight  (Broivn  v. 
Tanner,  3  L.  R.  Ch.  App.  597;  Wilson  v.  Wilson,  14  L.  R.  Eq.  32), 
of  future  patent  rights  (Printing  and  Numerical  Registering  Com- 
pany v.  Sampson,  19  L.  R.  Eq.  462),  of  profits  arising  from  the 
working  of  a  patent  by  licensees  (Bergmann  v.  Macmillan,  17  Ch. 
D.  423),  of  future  dividends  upon  proof  in  bankruptcy  (In  re  Irving, 

7  Ch.  D.  419),  of  the  future  cargo  of  a  ship  (see  In  re  Ship  Warre, 

8  Price,  269,  n.;  Curtis  v.  Auber,  1  J.  &  W.  526;  Douglas  v.  Bussel, 
4  Sim.  524;  S.  G,  1  My.  &  K.  488;  Langton  v.  Horton,  3  Beav.  464; 
1  Hare,  549;  Lindsay  v.  Gibbs,  22  Beav.  522;  Gardner  v.  Cazenove, 

1  Hurlst.  &  N.  423),  of  buildiag  materials  to  be  brought 
[*S40]  on  premises  (Broxcn  v.  Bateman,  2  *  L.  R.  C.  P.  272),  or 

machinery  at  a  future  time  to  be  added  to  or  substituted 
for  existing  machinery  (Holroyd  v.  Marshall,  10  Ho.  Lo.  Ca.  191, 
reversing  the  decision  of  Lord  Campbell,  C,  2  De  G.  F.  &  Jo.  596), 
of  goods  and  chattels  now  being,  or  which  shall  hereafter  be,  in  or 
about  a  messuage  or  house  (Ex  parte  Games,  12  Ch.  D.  314),  is 
valid  in  equity.  The  able  and  instructive  judgment  of  Lord  West- 
bury,  C,  10  Ho.  Lo.  Ca.  209,  in  which  his  lordship  lays  down  the 
principle  upon  which  Courts  of  equity  act  in  cases  of  equitable  as- 
signments, deserves  most  attentive  perusal.  See  also  Lazarus  v. 
Aiidrade,  5  C.  P.  D.  318. 

Directors,  however,  under  a  power  to  charge  existing  property 
cannot  assign  property  to  be  thereafter  acquired.  See  In  re  Sankey 
Brook  Coal  Company,  9  L.  R.  Eq.  721,  where  it  was  held,  that 
under  a  power  to  "pledge,  mortgage,  or  charge  the  works,  heredit- 
aments, plant,  property,  and  effects  of  the  company"  in  order  to 
secure  the  repayment  of  moneys  borrowed,  the  proceeds  of  a  call 
already  made,  but  not  yet  paid,  might  be  charged,  but  not  the  pro- 
ceeds of  a  future  call.  See  also  Ex  parte  Stanley,  33  L.  J.  N.  S. 
(Ch. )  535.  [The  doctrine  that  mortgages  of  personal  property  to 
be  acquired,  in  the  future  are  valid  in  equity,  has  become  well  es- 
tablished in  America,  and  assignments  of  future  acquisitions,  mort- 
gages by  railroad  companies  of  rolling  stock  and  other  personal 
propertv  are  valid.  See  Jones  Mortgages,  Sec.  153,  154,  452;  Col- 
lin's Appeal,  107  Pa.  St.  590;  Sillers  v.  Lester,  48  Miss.  513;  Ap- 
person  v.  Moore,  20  Ark.  56;  Arques  v.  WTasson,  51  Ca'l.  620;  Walker 
v.  Vaughn,  33  Conn.  577;  Pullan  v.  R.  R.  Co.,  5  Biss.  248;  Gal- 
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veston  R.  R.  ?'.  Condrev,  11  Wallace,  459;  Smithurst  v.  Edmunds, 
14  N.  J.  Eq.  408.] 

An  agreement  for  a  bill  of  sale,  if  relied  on  as  an  equitable  assign- 
ment of  the  property,  reqnires  to  be  registered  under  the  Bills  of 
Sale  Act  (17  &  18  Vict,  c.  86),  repealed  by  the  Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  c.  31),  amended  by  the  Bills  of  Sale  Amend- 
ment Act  1882  (45  &  40  Vict.  c.  43);  Ex  parte  Mackay,  8  L.  R. 
Ch.  App.  043;  Ex  parte  Conning,  In  re  Steele,  10  L.  R.  Eq.  41  1. 

It  may  hero  be  mentioned  that,  by  8  &  (J  Vict.  c.  100,  s.  0,  it  was 
enacted,"  "that,  after  the  1st  day  of  October,  1845,  a  contingent,  an 
executory,  and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any  tenure,  whether 
the  object  of  the  gift,  or  limitation  of  such  interest,  or  possibility, 
be  or  be  not  ascertained;  also  a  right  of  entry,  whether  immediate 
or  future,  and  whether  vested  or  contingent,  into  or  upon  any  tene- 
ments or  hereditaments  in  England,  of  any  tenure,  may  be  disposed 
of  by  deed;  but  that  no  such  disposition  shall,  by  force  only  of  this 
Act,  defeat  or  enlarge  an  estate  tail."  It  also  enacts,  that  disposi- 
tions by  married  women  must  be  in  conformity  with  3  &  4  Will.  4, 
c.  74,  and  4  &  5  Will.  4,  c.  92. 

This  Act,  it  will  be  observed,  does  not  render  assignments  of  con- 
tingent interests,  or  possibilities  in  chattels,  or  mere  naked  possi- 
bilities not  coupled  with  an  interest,  valid  at  law;  the  exclusive  juris- 
diction, therefore,  of  the  old  Courts  of  equity  as  to  such  assign- 
ments was  untouched  by  the  Act. 

II.  What  amounts  to  an  equitable  assignment.] — Al- 
though it  is  *  usual  in  transferring  a  chose  in  action,  as  a  [  *  841  ] 
debt  or  bond,  to  assign  it  by  a  deed  in  legal  form,  with  a 
power  of  attorney  to  sue  in  the  name  of  the  assignor,  it  is  clear,  as 
is  laid  down  by  Lord  Hardicicke,  in  the  principal  case  of  Roic  v. 
Dan-son,  that  "no  particular  words  are  necessary."  Any  words,  in 
fact,  are  sufficient  which  show  an  intention  of  transferring  or  appro- 
priating the  chose  in  action  to  or  for  the  use  of  the  assignee  for  val- 
uable consideration.  See  Thompson  v.  Spiers,  13  Sim.  409;  Burn 
v.  Carvalho,  4  My.  &  Cr.  090;  Cook  v.  Black,  1  Hare,  390;  M' Fad- 
den  v.  Jenkyns,  1  Hare,  458:  1  Ph.  153;  Malcolm  v.  Scott,  3  Hare, 
39,  52;  0  Hare,  570;  3  Mac.  &  G.  29;  Myers  v.  The  United  Guar-' 
antee  &c,  Company,  7  De  G.  Mac.  &  G.  112;  Choicne  v.  Baylis,  31 
Beav.  351;  Guvnell  v.  Gardner,  4  Giff.  020,  680;  Frith  v.  Forbes, 
4  De  G.  F.  &  Jo.  409;  Ex  parte  Montagu,  1  Ch.  D.  554;  Banken 
v.  Alfaro,  5  Ch.  D.  786;  In  re  Irving,  7  Ch.  D.  419;  Webb  v.  Smith, 
30  Ch.  D.  192.*  [No  certain  or  particular  form  of  words  is  necessary 
in  order  to  make  a  valid  assignment  of  a  chose  in  action:  Tingle  v. 
Fisher,  20  W.  Va.  497;  East  Lewisburg  L.  &  M.  Co.  v.  Marsh,  10 
Norris,  100;  Buck  v.  Swazly,  30  Me.  41;  Conway  v.  Cutting,  51  N. 
H.  407.] 

The  principle  to  be  deduced  from  the  cases  is,  that  an  agreement 
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between  a  debtor  and  a  creditor  that  the  debt  owing  shall  be  paid 
oat  of  a  specific  fund  coming  to  the  debtor  (Rodick  v.  Gandell,  1 
De  G.  Mac.  &  G.  776),  or  an  order  given  by  a  debtor  to  his  creditor 
upon  a  third  person,  having  funds  of  the  debtor,  to  pay  the  creditor 
out  of  such  funds,  will  create  a  binding  equitable  assignment  of  so 
much  money:  Burn  v.  Carvalho,  4  My.  &  Cr.  702.  And  a  mere 
endorsement  in  blank  of  a  debenture  of  a  joint-stock  company  has 
been  held  to  be  a  good  "equitable  assignment:"  In  re  Pryce,  Ex 
parte  Rensburg,  4  Ch.  D.  685;  Brice  v.  Bannister,  3  Q.  B.  D.  569; 
Ex  parte  Hall,  10  Ch.  D.  615;  Re  Thomas  Knoivles,  a  Bankrupt, 
1  L.  R.  Ir.  251.  [In  order  to  create  an  equitable  title  or  estate  in  the 
assignee,  the  property  must  be  in  some  way  specifically  pointed  out: 
Ben]amin  on  Sales,  pp  62-67.     Morrill  v.  Moyes,  56  Me.  465.] 

Nor  is  it  moreover  necessary  in  equity,  as  it  would  appear  by 
some  of  the  decisions  at  law  (Williams  v.  Everett,  14  East.  582; 
Baron  v.  Husband,  4  B.  &  Ad.  611;  Ex  parte  Heyivood,  2  Rose, 
:r>",  |.  that  the  party  receiving  the  order  should,  in  some  way,  enter 
into  a  contract  to  hold  the  funds  for  the  equitable  assignee:  Burn 
v.  Carvalho,  4  My.  &  Cr.  702,  703. 

A  few  examples  of  what  have  been  held  to  amount  to  equitable 
assignment  may  be  usefully,  given. 

In  Yeates  v.  Groves,  1  Ves.  jun.  281,  Dawson  being  indebted  to 
Yeates  and  Browne  upou  a  note  of  hand,  in  September,  1789,  they 
o-ave  up  to  him  the  note,  upon  his  giving  to  them  an  order,  directed 
to  Groves  and  Dickinson,  who  had  agreed  to  purchase  some  lease- 
hold property  of  him,  to  pay  the  amount  of  the  note  and  interest 
to  Browne  out  of  the  purchase- money.  The  order  was  not  accepted 
in  writing,  although  it  seems  Groves  and  Dickinson  verbally 
agreed  that,  when  the  assignments  were  prepared  and 
[*842]  the  *  purchase  money  was  to  be  paid,  Browne  should 
receive  notice  to  attend.  In  December,  1789,  the  assign- 
ments being  prepared,  Browne  attended,  in  consequence  of  notice; 
but  before  the  transaction  could  be  gone  through,  Dawson  went  out 
of  the  room,  and  was  arrested,  and  in  January,  1790,  a  commission 
of  bankrupt  issued  against  him.  Upon  a  bill  being  filed  by  Yeates 
and  Browne,  Lord  Thurlow  held,  that  the  order  was  an  equitable 
assignment  of  the  purchase- money.  "This,"  said  his  Lordship, 
"is  nothing  but  a  direction  by  a  man  to  pay  part  of  his  money  to 
another  for  a  foregone  valuable  consideration.  If  he  could  transfer, 
he  has  done  it;  and  it  being  his  own  money,  he  could  transfer.  The 
transfer  was  actually  made.  They  were  in  the  right  not  to  accept, 
as  it  was  not  a  bill  of  exchange.  It  is  not  an  inchoate  business. 
The  order  fixed  the  money  the  moment  it  was  shotvn  to  Groves  and 
Dickinson." 

In  Ex  parte  Alderson,  1  Madd.  53,  R.  being  pressed  to  discharge 

a  debt  on  the  5th  of  August,  1813,  gave  to  two  creditors  a  draft  on 

the  executor  of  a  debtor  of  hers,  which  draft  the  executor  promised 

to  discharge  on  receiving  assets.     A  commission  of  bankrupt  issued 
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against  R.  on  17th  of  November,  1814.  Upon  a  petition  being 
presented  by  the  two  creditors,  it  was  held  by  Sir  Thomas'  P  turner, 
M.  R.,  that  they  were  entitled  to  the  sum  for  which  the  draft  was 
given,  as  against  the  assignees.  "Is  this  draft,''  said  his  Honor, 
"to  be  considered  in  equity  as  an  assignment  of  the  debt,  which 
is  a  chose  in  action  ?  And  did  not  the  executor  bind  himself 
to  pay  it?  I  think  this  was  a  good  equitable  assignment  of 
tho  debt,  and  that  the  executor  bound  himself  to  pay  it  when  in 
possession  of  sufficient  assets  ...  If  R.  had  remained  solvent,  the 
petitioner  might,  by  a  bill  in  equity,  have  obtained  the  benetit  of 
the  assignment:"  S.  C,  3  Swanst.  392;  affirmed  on  appeal,  nom. 
Ex  parte  South;  and  Lord  Eldon  said,  that  the  debtor  would  be 
bound  by  the  order  being  shown  to  him,  and  that  a  contract  on  his 
part  to  pay  was,  in  equity,  not  necessary. 

In  Lett  v.  Morris,  4  Sim.  GOT,  A.,  having  contracted  to  pay  to  B: 
2,360Z.  by  instalments,  B.  signed  and  gave  to  C,  for  valuable  con- 
sideration, an  order  authorising  A.  to  pay  parts  of  each  instalment 
to  C,  and  460Z  was  to  be  reserved  in  A.'s  hands  out  of  the  balance 
of  the  contract,  and  C.'s  receipt  was  to  be  a  discharge  to  A.  A.  was 
served  with  notice  of  the  order  on  the  day  on  wThich  it  was  signed. 
It  was  held,  by  Sir  L.  Shadivell,  V.-C,  that  the  order  operated  as 
an  equitable  assignment  of  the  sums  therein  mentioned. 

In  Burn  v.  Carvalho,  4  My.  &  Cr.  690,  A.,  having  goods  in  the 
hands   of  B.  as   his   agent  at  a   foreign  port,  and   being 
under  *  liabilities  to  C,  by  letter  to  C.  promised  that  he  [  *  843  ] 
would  direct,  and  by  a  subsequent  letter  to  B.  did  direct 

B.  to  deliver  over  the  goods  to  D.,  as  the  agent  of  C.  at  that  port. 
Before  the  delivery  of  the  goods,  a  commission  of  bankrupt  issued 
against  A.,  under  an  act  of  bankruptcy  committed  while  his  letter 
was  on  its  way  to  B.  and  the  goods  were  delivered  by  B.  to  D.  in 
ignorance  of  the  bankruptcy.  Lord  Cottenham,  affirming  the 
decision  of  Sir  L.  Shadivell,  V.-C.  (7  Sim.  109),  held,  that  C.  had 
a  good  title  in  equity  to  the  goods.  And  see  Smith  v.  Everett,  4 
Bro.  C.  C.  04;  Ex  parte  Steward,  3  M.  D.  &  De  G.  265;  Croicfoot 
v.  Gurney,  2  Moo.  &  Scott,  473;  Diplock  v.  Hammond,  2  Sm.  & 
Giff.  141;  5  De  G.  Mac.  &  G  320;  I? Estrange  v.  V Estrange,  13 
Beav.  281;  Riccard  v.  Prichard,  1.  K.  &  J.  277;  Jones  v.  Farrell,  1 
De  G.  &  Jo.  208;  Ex  parte  Imbert,  1  De  G.  &  J.  152;  Farley  v. 
Turner,  26  L.  J.  Ch.,  N.  S.  710;  Rayner  v.  Harford,  27  L.  J.  Ch., 
N.  S.  708;  Choivne  v.  Baylis,  31  Beav.  351;  Langton  v.  Waring,  18 

C.  B.,  N.  S.  315;  Ex  parte  North  Western  Bank,  In  re  Slec,  15  L. 
R.  Eq.,  69.  [A  simple  draft  not  identifying  any  particular  fund  will 
not  operate  as  an  assignment  of  that  fund:  Laclede  Bank  v.  Schuler, 
120  TJ.  S.  514;  Farmers'  &  Mechanics'  Insurance  Co.  v  Simmons,  6 
Casey,  299;  Bank  v.  Gish,  22  P.  F.  Smith,  13.] 

The  intention,  however,  to  create  a  charge  must  be  shown.  Thus, 
a  mere  letter  of  instruction  to  a  banker  not  written  with  any  in- 
tent to  create  a  charge  on  a  fund  in  his  hands  will  not   amount  to 

47 


*  S44  RYALL  V.  ROWLES. 

an  equitable  assignment :  Hopkinson  v.  Forster,  19  L.  E.  Eq.  74 
Nor  will  the  opening  of  a  credit  for  a  particular  sum  constitute  an 
equitable  assignment  or  specific  appropriation  of  that  sum,  but  it  is 
merely  an  authority  to  the  person  in  whoso  favour  the  credit  is 
opened  to  draw  to  the  extent  of  the  specified  amount.  See  Mor- 
gan v.  Larimere,  7  L.  R.  (Ho.  Lo. )  423;  reversing  the  decision  of 
the  Lords  Justices,  reported  7  L.  R.  Ch.  App.  550. 

A  valid  equitable  assignment,  if  it  be  clearly  proved,  may  be 
made  verbally.  See  Gurnell  v.  Gardner,  9  Jur.  (K  S.),  1220;  Ric- 
card  v.  Pricharcl,  1  K.  &  J.  277,  279;  Field  v.  Megaw,  4  L.  R. 
(C.  P.)  G60. 

"Where  a  person  has  a  fund  belonging  to  another  in  his  hands  a 
bill  of  exchange  drawn  by  the  latter  on  the  former,  although  for  the 
exact  amount,  is  not  an  equitable  assignment  thereof  (Shand  v.  Du 
Buisson,  18  L.  R.  Eq.  283).  Nor  is  a  cheque  an  equitable  assign- 
ment of  the  drawer's  balance  at  the  banker's  upon  whom  it  is  drawn: 
Hopkinson  v.  Forster,  19  L.  R.  Eq.  74,  commenting  en  Keene  v. 
Beard,  8  C.  B.  (N.  S.)  372. 

A  mere  mandate  from  a  principal  to  his  agent,  not  communicated 
to  a  third  person,  will  give  him  no  right  or  interest  in  the  siibject 
of  the  mandate.  It  may  be  revoked  at  any  time  before  it  is  exe- 
cuted, or  at  least  before  any  engagement  is  entered  into 
[  *  844  ]  with  *  a  third  person  to  execute  it  for  his  benefit.  And  it 
will  be  revoked  by  any  disposition  of  the  property  incon- 
sistent with  the  execution  of  it:  Scott  v.  Porcher,  3  Mer.  652,  664. 
Where,  for  instance,  an  order  is  given  by  a  man  to  his  bankers  to 
pay  over  a  sum  to  a  third  person  to  whom  the  order  is  not  com- 
municated, and  the  banker  does  not  make  the  payment,  and  the 
order  is  afterwards  countermanded,  the  third  party  cannot  insist  on 
the  banker  paying  to  him  the  money:  Morell  v.  Wooten,  16  Beav. 
197.  So  a  letter  to  a  tenant  to  pay  rent  to  his  bankers,  amounts 
only  to  a  revocable  authority.  See  Ex  parte  Hall;  In  re  Whiting, 
10  Ch.  D.  615,  where  the  authority  was  revoked  by  the  bankruptcy 
of  the  writer  of  the  letter.  [Beers  v.  Spooner,  9  Leigh,  153;  Ins. 
Co.  of  Pa.  v.  Phoenix  Ins.  Co.,  21  P.  F.  Smith,  34.] 

When,  however,  the  agent  communicates  the  mandate  to  the 
third  person,  and  agrees  to  exercise  it  for  his  benefit,  he  converts 
himself  into  an  agent  for,  and  debtor  to,  the  persons  in  whose  favour 
the  mandate  was  given.  Thus  in  Fitzgerald  v.  Stewart,  2  Russ. 
&  My.  457,  where  consignments  had  been  made  from  abroad  to  an- 
swer an  annuity  which  the  owner  of  the  property  consigned  was 
liable  to  pay,  and  the  consignee  in  this  country  gave  notice  of  the 
arrangement  to  the  annuitant,  and  made  payments  in  pursuance  of 
it,  it  was  held  by  Lord  Brougham,  C,  affirming  the  decision  of  Sir 
L.  Shadwell,  V.-C,  (reported  2  Sim.  333),  that  the  consignee  was 
not  afterwards  at  liberty  to  discontinue  such  payments,  so  long  as 
be  had  any  proceeds  of  the  consignments  in  his  hands. 

A  mere  order  by  a  creditor  to  his  debtor  to  pay  a  sum  of  money 
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to  a  third  person  is  not  an  equitable  assignment  unless  rt  specifies 
the  fund  or  debts  outof  which  the  payment  is  to  be  made:  Percival 
v.   Dunn,  29  Oh.  I).    128.     [See  Caldwell  v.  Hartupee,  20  P.  F. 

Smith,  71;  .Morton  v.  Naylor,  2  Hill,  585;  McClellan  y.  Walker,  26 
Me.  114;  Phillips  v.  Stagg,  2  Edwards,  108;  Clark  v.  Mauran,  3 
Paige,  373.     A  mere  promise  to  pay  out  of  a  Eund  will  not  operate 

as  an  assignment:  Ex  parte  Tremont  Nail  Co.  1(5;  Nat  Bank.  Reg. 
400;  Rogers  v.  Hosack,  18  Wend,  3PJ.] 

Upon  the  same  principle  a  mere  power  of  attorney  or  authority 
to  a  person  to  receive  money  (not  addressed  to  the  debtor).,  and  di- 
recting such  person  to  pay  it  to  a  creditor  of  the  party  granting 
the  powrer  or  authority,  will  not  amount  to  an  equitable  assign- 
ment. Thus,  in  Rodick  v.  Gandell,  1  De  G.  Mac.  &  G.  763,  a  railway 
company  was  indebted  to  the  defendant,  their  engineer,  who  was 
greatly  indebted  to  his  bankers.  The  bankers  having  pressed  for 
payment  or  security,  the  defendant,  by  letter  to  the  solicitors  of  the 
company,  authorised  them  to  receive  the  money  due  to  him  from 
the  company,  and  requested  them  to  pay  it  to  the  bankers.  The 
solicitors,  by  letter,  promised  the  bankers  to  pay  them  such  money 
on  receiving  it.  It  was  held  by  Lord  Truro,  C,  affirming  the  de- 
cision of  Lord  Langdale,  M.  R.  (reported  12  Beav.  325),  that  this 
did  not  amount  to  an  equitable  assignment  of  the  debt.  t;  The  ex- 
tent of  the  principle,"  said  his  Lordship,  "  to  be  deduced 
from  *  the  cases  is,  that  an  agreement  between  a  debtor  [  *  845  ] 
and  a  creditor  that  the  debt  owing  shall  be  paid  out  of  a 
specific  fund  coming  to  the  debtor,  or  an  order  given  by  a  debtor  to 
his  creditor  upon  a  person  owing  money  or  holding  funds  belong 
ing  to  the  giver  of  the  order  directing  such  person  to  pay  such 
funds  to  the  creditor,  will  create  a  valid  equitable  charge  upon 
such  fund;  in  other  words,  will  operate  as  an  equitable  assignment 

of  the  debts  or  fund  to  which  the  order  refers I  thick 

that  a  decision,  that  the  authority  to  the  solicitors  contained  in  the 
letter  to  receive  the  debt  due  from  the  railway  company,  and  to  pay 
what  should  be  received  to  the  bank,  operated  as  an  assignment  in 
equity  of  the  railway  debts,  would  be  to  extend  the  principle  much 
beyond  the  warrant  of  the  authorities;  and  I  also  think  that  the 
effect  of  such  a  decision  upon  the  interest  of  persons  giving  orde-n 
of  the  like  description,  might  be  very  injurious,  and  would  be 
contrary  to  the  intention  of  the  parties  to  the  transaction.  If  an 
assignment  of  the  debts  had  been  intended,  it  would  hare  been  quite 
as  easy  to  hare  directed  the  order  to  the  railway  company  as  to  the 
solicitors.  It  rather  seems  to  have  been  intended  that  tho  bank 
should  have  no  title  or  interest  in  the  debts  until  the  amount  of  the 
debts  should  have  been  adjusted,  and  some  definite  portion  been  ad- 
justed and  realised."  See  also  Bell  v.  The  Loudon  and  North  West- 
em  Railway  Company,  15  Beav.  548;  Thayer  v.  Lister,  30  L.  J.  Ch, 
(N.  S.)  427;  Flint  v.  Walker,  5  Moore's  P.  C.  C.  179;  In  re  Foster, 
7  1.  R.  Eq.  294. 
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A  mere  representation,  by  the  drawer,  that  bills  of  exchange  will 
be  met  by  the  drawee,  inasmuch  as  the  drawee  has  larger  funds  in 
his  hands  belonging  to  the  drawer,  will  not  amount  to  an  equitable 
assignment  or  specific  appropriation  of  such  funds.  See  Citizen's 
Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans,  6  Lt. 
R.  Ho.  Lo.  352.  This  decision  in  substance  affirms  the  decision  of 
the  Court  of  Appeal  in  Chancery  in  Thomson  x.  Simpson,  5  L.  R. 
Ch.  App.  059,  reversing  the  decision  of  Sir  J.  Stuart.  V.-C,  re- 
ported 9  L.  R.  Eq.  497. 

A  promise  to  pay  money  when  the  debtor  receives  a  debt  due  to 
him  from  a  third  person,  does  not  constitute  an  equitable  assign- 
ment, so  as  to  charge  the  debt  in  the  hands  of  such  third  person: 
Field  v.  Megaw,  4  L.  R.  (C.  P.)  GOO.  See  also  Malcolm  v.  Scott, 
3  Hare.  39;  Robey  &  Co.'s  Perseverance  Ironworks  v.  Oilier,  7  L. 
R.  Ch.  App.  095;  Jones  v.  Star  key,  10  Jur.  510;  Phelps,  Stokes  & 
Co.  v.  Comber,  29  Ch.  D.  813. 

"Where  an  instrument  was  construed,  not  as  a  mere  equitable  as- 
signment, but  as  an  order  for  payment  of  a  sum  of  money  out  of  a 
particular  fund,  unless  it  were  stamped  as  required  bv  55 
[*S40]  Geo.  3,  *c.  184  (Sched.  part  1,  Tit.  Inland  Bill),  it  could 
not  be  enforced  in  equity  (Lord  Braybrookex.  Meredith.  13 
Sim.  271;  Parsons  x.  Middleton.Q  Hare,  201;  and  see  Pott  v.  Lomas, 

0  Hurlst.  &  N.  529:  Ex  parte  Shellard,  In  re  Adams,  17  L.  R.  Eq. 
109);  but  where  an  instrument,  though  in  form  an  order  for  the  pay- 
ment of  money,  operated  as  an  equitable  assignment,  if  properly 
stamped  as  an  assignment,  it  would  be  received  by  the  Court:  Diplock 
x.  Hammond,  2  Sm.  &  G.  141;  5  De  G.  Mac.  &  G.  320;  M'Gowan  v. 
Smith,  20  L.  J.  N.  S.  (Ch. )  8;  Brice  v.  Bannister,  3  Q.  B.  D.  509; 
Ex  parte  Hall,  In  re  Whitting,  10  Ch.  D.  015;  and  Buck  x.  Robson, 
3  Q.  B.  D.  080,  and  the  observations  therein,  disapproving  of  Ex 
parte  Shellard,  In  re  Adams,  17  L.  R.  Eq.  109;  Adams  v.  Morgan, 
14  L.  R.  Ir.  140.  See  now  33  &  34  Yict.  c.  97;  Tilsley  on  Stamp 
Duties,  131. 

There  can  be  no  doubt  moreover  that  a  covenant  to  charge,  or 
dispose  of,  or  affect  lands  hereafter  to  be  acquired,  operates  in 
equity  upon  lands  so  afterwards  acquired:  (Metcalfe  x.  The  Arch- 
bishop  of  York,  1  My.  &Cr.  547;  Lyde  x.  Mynn,  4  Sim.  505;  S.  C, 

1  My.  &  K  083;  Wellesley  v.  Wellesley,  4  My.  &  Cr.  579;)  but  no 
charge  will  be  created  except  where  the  c&venant  refers  to  par- 
ticular property,  or  where  property  has  been  acquired  with  an  in- 
tention to  perform  or  satisfy  the  covenant:  Countess  of  Mornington 
v.  Keane,  2  De  G.  &  Jo.  292;  Roundell  x.  Breary,  lb.,  319;  and 
see  Belding  x.  Read,  3  H.  &  C.  955;  In  re  Count  UEpineuil,  20 
Ch.  D.  758. 

A  covenant  also  to  settle  or  charge  after- acquired  as  well  as  pre- 
sent personal  property,  will  operate  in  equity  to  bind  such  property 
even  as  against  creditors:  (see  Lewis  x.  Madocks,  8   Yes.    150;    17 
Ves.  48;  Lyster  v.  Burroughs,  1  Dr.  &  Wal.   149;   White  x.  Ander- 
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son,  1  I.  Ch.  R.  410;  Stack  v.  Royse,  12  \.  Ch.  K.  246;  Galavan  v. 
Dunne,  7  L.  R.  Ir.  111.  Sed  vide  Ex  parte  Bolland,  )<  L.  It.  Eq. 
L17),  subject,  however,  to  the  provisions  of  32  &  33  Vict.  c.  71,  b. 
91,  in  case  of  the  settlor's  bankruptcy. 

And  it  lias  been  held  in  Ireland  that  a  deed  creating  an  equitable 
charge  on  after- acquired  real  property,  is  capable  immediately  on 
its  execution  of  being  effectually  registered  under  the   statute  6 
Ami",  c.   2:  (Irarn  v.  Fitzgerald,  5  L.  It.  Ir.  351.     And  that  Buch 
registration  will  give  it  priority  as  an  incumbrance  upon  lands  after 
wards  acquired  by  tho  party  creating  the  charge,  even  as  against 
the  registered  conveyance  to  a  subsequent  bona  tide  purchase)-  from 
him  for  value,  and  without  notice,  and  that  it  is  not  necessary  that 
after  the  acquisition  of  the  lands  there  should  lie  any  re- 
registration  of  the  deed  creating  the  charge.  lb.    See  *also  [  *847  ] 
Gubbins  v.  Gubbius,  1  Dr.  &  Walsh,  101,  n. ;  In  re  Stephens' 
Estate,  10  Ir.  Rep.  Eq.  282. 

Upon  the  same  principle,  although  a  mere  contract  may  amount 
to  an  actual  assignment,  it  must  purport  to  confer  an  interest  in  the 
future  chattels  immediately  by  its  own  force,  and  without  the  neces- 
sity of  any  further  act  on  tho  part  of  the  assignee  upon  tho  future 
chattels  coming  into  existence,  and  therefore  an  assignment  of  ex- 
isting chattels,  coupled  with  words  which  amount  to  a  mere  licence 
to  seize  after-acquired  property,  will  not  be  construed  as  an  equit- 
able assignment  of  the  latter:  Reeve  v.  Whitmore,  4  Do  G.  Jo.  & 
S.  1;  33  L.  J.  Ch.  (N.  S.),  63,  where  Lord  Westbury,  C,  affirmed 
the  decision  of  Sir  R.  T.  Kindersley,  V.-C,  reported  32  L.J.  Ch. 
(N.  S.)  407.  And  see  Brown  v.  Bateman,  2  L.  B.  C.  P.  272,  283, 
284. 

An  assignment  of  non-existing  chattels  amounts  only  to  a  con- 
tract to  give  the  assignee  the  after-acquired  chattels.  But  if  a  man 
contracts  to  assign  property  which  is  to  come -into  existence  in  fu- 
ture, then  when  it  has  come  into  existence,  equity  treating  as  done 
that  which  ought  to  be  done,  fastens  upon  that  property,  and  the 
contract  to  assign  thus  becomes  a  complete  assignment:  Collyer  v. 
Isaacs,  10  Ch.  D.  351,  per  Jessel,  M.  R.  [See  Field  v.  Mayor  of 
New  York,  2  Seld.  170;  Boylen  v.  Leonard,  2  Allen,  407;  Emery  r. 
Lawrence,  8  Cush.  151.] 

•  But  whero  a  person  gives  as  security  for  a  debt,  an  actual  as- 
signment (Cole  v.  Kernot,  7  L.  R.  Q.  B.  534,  n.),  or  a  covenant,  or 
undertaking  to  assign  (Thompson  v.  Cohen,  7  L.  R.  Q.  B.  527), 
after-acquired  property,  if  the  assignor  obtains  his  discharge  in 
bankruptcy  before  the  property  comes  into  existence,  the  right 
thereto  will  go  with  the  debt.  See  also  Collyer  v.  Isaacs,  10  Ch. 
I  >.  3  12,  where  a  debtor  by  bill  of  sale  assigned  for  value  to  a  cred- 
itor, certain  specified  chattels  at  his  place  of  business,  "and  all 
other  chattels  which  might  bo  or  at  any  time  thereafter  be  brought 
thereon  in  addition  to  or  in  substitution  thereof/'  The  debtor 
became  bankrupt,  and  after  his  order   of  discharge   brought  other 
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chattels  upon  the  premises.  The  creditor  did  not  prove  for  his 
debt  in  the  bankruptcy.  It  was  held  by  the  C.  A.  reversing  the  de- 
cision of  Hall,  V.-C,  that  the  assignment  of  the  after-acquired 
chattels,  although  absolute  in  form,  amounted  merely  to  a  contract  to 
assign,  for  the  breach  of  which  the  assignor  incurred  a  liability 
provable  in  his  bankruptcy,  and  from  which  he  was  released  by  the 
order  of  discharge;  that  consequently  the  goods  brought  on  the 
premises  after  the  order  of  discharge  could  not  be  seized  by  the 
creditor  under  his  bill  of  sale. 

Where  a  life  policy  which  was  to  become  void,  if  the 
[  *  848  ]  assured  should  commit  suicide,  unless  the  *  policy  should 
have  been  "legally  assigned,"  had  been  deposited  to  se- 
cure a  sum  of  money,  it  was  held  to  be  a  sufficient  assignment  to 
come  within  the  exception,  and  that  notice  of  it  to  the  office  was 
unnecessary:  Dufaurv.  The  Professional  Life  Assurance  Office,  25 
Beav.  599;  and  see  Jones  v.  The  Consolidated  Investment  Assurance 
Company,  26  Beav.  256,  where  a  letter  charging  the  policy  was  held 
to  be  sufficient  for  the  same  purpose. 

As  to  the  assignment  of  a  wife's  choses  in  action  and  reduction 
into  possession,  see  Hornsby  v.  Lee,  post,  p.  902,  and  note. 

III.  How  far  notice,  or  what  is  equivalent  thereto — a  distringas,  or 
stop  order — is  requisite  in  order  to  perfect  an  assignment  of  Choses 
in  Action.] — Notice  of  an  assignment  is  not  necessary  to  render  it 
perfect  as  between  the  assignor  and  assignee  inter  se,  whether 
it  be  for  valuable  consideration  (Burn  v.  Carvalho,  4  My.  &  Cr. 
702;  Dufaur  v.  Prof essional Life  Assurance  Company,  25  Beav.  599; 
Rodick  v.  Gandell,  1  De  G.  Mac.  &  G.  780;  Re  Loives>  Settlement, 
30  Beav.  95)  or  only  voluntary  (Donaldson  v.  Donaldson,  Kay,  711; 
Roberts  v.  Lloyd,  2  Beav.  370;  Re  Waifs  Trust,  2  De  G.  Jo.  &  Sm. 
365).  [People  and  Elmore,  25  Cal.  653;  McNeil  v.  The  Tenth  Nat. 
Bank,  46  N.  Y.  329;  Mt.  Holly  Co.  v.  Feree,  2  C.  E.  Green,  107; 
Pinkerton  v.  Railroad,  42  N.  H.  424;  Grymes  v.  Hone,  49  N.  Y. 
17. 

Nor  is  notice  necessary  as  against  third  parties,  who  simply  stand 
in  the  same  position  as  the  assignor,  as,  for  instance,  persons  claim- 
ing under  a  subsequent  assignment  as  volunteers:  (Justice  v.  Wynne, 
12  I.  Ch.  Rep.  289;)  a  creditor  under  a  judgment,  who  had  obtained 
a  charging  order:  (Beavan  v.  Lord  Oxford,  6  De  G.  Mac.  &  G. 
492;  Kinderley  v.  Jervis,  22  Beav.  1;  Eyre  v.  McDowell,  9  Ho.  Lo. 
Ca.  619,  612;  Scott  v.  Hastings,  4  K.  &  J.  633;)  or  under  a  gar- 
nishee order  under  the  Common  Law  Procedure  Act,  1854:  Picker- 
ing v.  The  llfracombe  Railway  Company,  3  L.  R.  C.  P.  235;  Crow 
v.  Robinson,  3  L.  R.  C.  P.  264;  overruling  Watts  v.  Porter,  3  E.  & 
B.  743. 

A  judgment  creditor,  therefore,  will  be  postponed  to  a  subsequent 
mortgagee  of  an  equitable  interest  in  stock,  notwithstanding  such 
creditor  has,  since  the  mortgage,  but  before  the  notice  thereof  to 
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the  trustee  of  the  fund,  obtained  under  1  &  2  Vict  c.  110,  s.  14,  an 
order  charging  the  fund:  Scott  v.  Lord  Hastings,  1  K.  &  J.  633. 

The  neglect,  however,  to  give  notice,  or  to  obtain  what  is  equiva- 
lent thereto,  a  distringas  upon  money  in  a  bank,  or  a  stop-order  on 
a  fund  in  Court,  may  have  the  effect,  1st,  of  rendering  subsequent 
payments  to  the  assignor  valid;  2nd,  of  enabling  a  subsequent  pur- 
chaser or  incumbrancer  to  gain  priority  by  giving  notice;  3rd,  of 
bringing  the  subject-matter  assigned  within  the  operation  of  the 
reputed  ownership  clause  of  the  Bankruptcy  Act. 

*1.  Neglect  by  assignee  to  give  notice  renders  subsequent  [*  849  | 
payment  to  assignor  valid."] — It  is  clear  that  where  the  as- 
signee does  not  give  notice  of  the  assignment  to  the  debtor,  trustee, 
or  other  person  from  whom  the  assignor  would  have  been  entitled 
to  receive  or  claim  such  debt  or  chose  in  action,  he  will  be  obliged 
to  allow  the  payments  which  such  debtor,  trustee,  or  person  subse- 
quently makes  to  the  assignor^  Norrish  v.  Marshall,  5  Madd.  1  75; 
Stocks  v.  Dobson,  4  De  G.  Mac  &  G.  11;  Cathay  v.  Sydenham,  2  Bro. 
C.  C.  391;  Leslie  v.  Baillie,  2  Y.  &  C.  C.  C.  91. 

2.  Priority,  when  gained  by  a  subsequeut  purchaser  or  incumbran- 
cer giving  notice.] — If  the  assignee  of  a  chose  in  action,  or  a  trust 
estate  of  personalty,  does  not  perfect  his  title  by  giving  notice  of 
the  assignment  to  the  debtor  or  trustees,  a  subsequent  purchaser  or 
incumbrancer  without  notice  of  the  former  assignment  (Spencer  v. 
Clarke,  9  Ch.  D.  137;  Warburton  v.  Hill,  Kay,  470)  giving  notice 
of  his  assignment  will  thereby  acquire  priority ;  and  it  is  of  no  im- 
portance, in  the  question  of  priority,  whether  the  interest  of  the  as- 
signor be  vested  or  contingent,  present  or  reversionary.  The  lead- 
ing cases  upon  this  subject  are  Dearie  v.  Hall,  3  Buss.  1,  and  Love- 
ridge  v.  Cooper,  3  Buss.  30.  In  Dearie  v.  Hall,  3  Buss.  1,  Brown, 
being  entitled  for  life  to  the  yearly  sum  of  93/.,  being  the  dividend 
arising  from  the  moiety  of  a  sum  of  money  invested  in  the  names  of 
the  executors  of  his  father's  will,  by  an  indenture,  dated  the  19th  of 
December,  1808,  assigned  it  to  Dearie,  to  secure  an  annuity  granted 
in  consideration  of  204/. ;  and  by  another  indenture,  dated  the  26th 
of  September,  1809,  he  assigned  the  same  yearly  sum  to  Sherring, 
to  secure  an  annuity  granted  in  consideration  of  150/.  No  notice  of 
the  assignments  was  given  by  either  Dearie  or  Sherring  to  the  exe- 
cutors. By  an  indenture,  dated  the  20th  of  March,  1812,  Brown,  in 
consideration  of  711/.  3.s.  6r/.,  assigned  the  same  annual  sum  abso- 
lutely to  Hall,  who,  previous  to  making  the  purchase,  failed  for 
every  information  respecting  the  fund  and  the  title  from  the  acting 
executor,  and  on  the  25th  of  April,  1812,  served  the  executors  with 
a  written  notice  to  pay  him,  as  assignee  of  Brown,  a  moiety  of  the 
dividends  of  the  fund  during  Brown's  life,  and  they  accordingly  paid 
him  a  sum  of  money  on  account  thereof.  On  the  17th  of  October 
following,  the  executors,  for  the  first  time,  received  notice  "/the  as- 
signments to  Dearie  and  Sherring,  and  refused  to  make  any  more 
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payments  until  the  rights  of  the  different  parties  should  be  ascer- 
tained. Sir  Thomas  Plumer,  M.  R.,  after  an  elaborate  consideration 
of  the  authorities,  dismissed  the  bills  filed  by  Dearie  and 
[  *  850  ]  Sherring,  holding,  *  that  Hall  had  a  better  equity  to  the 
fund,  and  that  the  assignment  to  him,  though  posterior  in 
date,  was  entitled  to  priority,  in  consequence  of  his  having  given, 
and  of  Dearie  and  Sherring  having  neglected  to  give,  notice  to  the 
trustees.  "The  question,"  said  his  Honor,  "here  is,  not  which  as- 
signment is  first  in  date,  but  whether  there  is  not,  on  the  part  of 
Hall,  a  better  title  to  call  for  the  legal  estate  than  Dearie  or  Sher- 
ring can  set  up;  or  rather  the  question  is,  shall  these  plaintiffs  now 
have  equitable  relief,  to  the  injury  of  Hall?  What  title  have  they 
shown  to  call  on  a  Court  of  justice  to  interpose  on  their  behalf,  in 
order  to  obviate  the  consequences  of  their  own  misconduct?  All 
that  has  happened  is  owing  to  their  negligence  (a  negligence  not 
accounted  for)  in  forbearing  to  do  what  they  ought  to  have  done, 
what  would  have  been  attended  with  no  difficulty,  and  what  would 
have  effectually  prevented  all  the  mischief  which  has  followed.  Is 
a  plaintiff  to  be  heard  in  a  Court  of  equity,  who  asks  its  interposi- 
tion in  his  behoof,  to  indemnify  him  against  the  effects  of  his  own 
negligence,  at  the  expense  of  another  who  has  used  all  due  diligence, 
and  who,  if  he  is  to  suffer  loss,  will  suffer  it  by  reason  of  the  negli- 
gence of  the  very  person  who  prays  relief  against  him?  The  ques- 
tion here  is,  not  as  in  Evans  v.  Bicknell  (6  Ves.  174),  whether  a 
Court  of  equity  is  to  deprive  the  plaintiffs  of  any  right, — whether 
it  is  to  take  from  them,  for  instance,  a  legal  estate,  or  to  impose  any 
charge  upon  them:  it  is  simply,  whether  they  are  entitled  to  relief 
against  their  own  negligence.  They  did  not  perfect  their  securities: 
a  third  party  has  innocently  advanced  his  money,  and  has  perfected 
his  security,  as  far  as  the  nature  of  the  subject  permitted  him.  Is 
this  Court  to  interfere  to  postpone  him  to  them? 

"They  say,  that  they  were  not  bound  to  give  notice  to  the  trustees, 
for  that  notice  does  not  form  part  of  the  necessary  conveyance  of  an 
equitable  interest.  I  admit,  that,  if  you  mean  to  rely  on  contract 
with  the  individual,  you  do  not  need  to  give  notice;  from  the  mo- 
ment of  the  contract,  he  with  whom  you  are  dealing  is  personally 
bound.  But  if  you  mean  to  go  further,  and  to  make  your  right  at- 
tach upon  the  thing  which  is  the  subject  of  the  contract,  it  is  neces- 
sary to  give  notice;  and,  unless  notice  is  given,  you  do  not  do  that 
which  is  essential  in  all  cases  of  transfer  of  personal  property.  The 
law  of  England  has  always  been,  that  personal  property  passes  by 
delivery  of  possession;  and  it  is  possession  which  determines  the 
apparent  ownership.  If,  therefore,  an  individual,  who,  in  the  way  of 
purchase  or  mortgage,  contracts  with  another  for  the  trans- 
[  :/:  851  ]  fer  of  his  interest,  does  not  divest  the  vendor  or  *  mort- 
gagor of  possession,  but  permits  him  to  remain  the  osten- 
sible owner  as  before,  he  must  take  the  consequences  which  may  en- 
sue from  such  a  mode  of  dealing.  That  doctrine  was  explained  in 
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Ryall  v.  Roivles  (1  Ves.  348;  1  Atk.  165),  before  Lord  ITardivicke 
and  three  of  the  Judges.     If  you,  having  ttjo  right  of  possession,  do 

not  exercise  that  right,  but  leave  another  in  actual  possession,  yon 
enable  that  person  to  gain  a  false  and  delusive  credit,  and  put  it  in 

his  power  to  obtain  money  from  innocent  parties,  on  the  hypothesis 
of  his  being  the  owner  of  that  which  in  fact  belongs  to  you.  The 
principle  has  been  long  recognised  even  in  Courts  of  law.  In 
Tirz/ne's  Case  (3  liep.  80),  one  of  the  badges  of  fraud  was,  that  the 
possession  had  remained  in  the  vendor.  Possession  must  follow 
right;  and  if  you,  who  have  the  right,  do  not  take  possession,  you 
do  not  follow  up  the  title,  and  "are  responsible  for  the  consequences. 

''When  a  man,"  says  Lord  Bacon  (Maxims  of  Law,  Max.  16),  'is 
author  and  mover  to  another  to  commit  an  unlawful  act,  then  he 
shall  not  excuse  himself  by  circumstances  not  pursued.' 

"It  is  true  that  a  chose  in  action  does  not  admit  of  tangible  ac 
tual  possession,  and  that  neither  Brown  nor  any  person  claiming 
under  him  were  entitled  to  possess  themselves  of  the  fund  which 
yielded  the  93Z.  a-year.  But,  in  Rijally.  Roivles,  the  Judges  held, 
that,  in  the  case  of  a  chose  in  action,  you  must  do  everything  to- 
wards having  possession  which  the  subject  admits;  you  must  do 
that  which  is  tantamount  to  obtaining  possession,  by  placing  every 
person  who  has  an  equitable  or  legal  interest  in  the  matter  under 
an  obligation  to  treat  it  as  your  property.  For  this  purpose,  you 
must  give  notice  to  the  legal  holder  of  the  fund;  in  the  case  of  a 
debt,  for  instance,  notice  to  the  debtor  is,  for  many  purposes,  tanta- 
mount to  possession.  If  you  omit  to  give  that  notice,  you  are 
guilty  of  the  same  degree  and  species  of  neglect  as  he  who  leaves 
a  personal  chattel,  to  which  he  has  acquired  a  title,  in  the  actual 
possession  and  under  the  absolute  control  of  another  person. 

"Is  there  the  least  doubt,  that,  if  Brown  had  been  a  trader,  all 
that  was  done  by  Dearie  and  Sherring  would  not  have  been  in  the 
least  effectual  against  his  assignees;  but  that,  according  to  the  doc 
trine  of  Ryall  v.  Roivles,  his  assignees  would  have  taken  the  fund, 
because  there  was  no  notice  to  those  in  whom  the  legal  interest  was 
vested?  Iu  that  case,  it  was  the  opinion  of  all  the  Judges,  that 
he  who  contracts  for  a  chose  in  action,  and  does  not  follow  up  his 
title  by  notice,  gives  personal  credit  to  the  individual  with  whom 
he  deals.  Notice,  then,  is  necessary  to  perfect  the  title, — to  give  a 
complete  right  in  rem,  and  not  merely  a  right  as  against 
him  who  *  conveys  his  interest.  If  you  are  -willing  to  [  *  852  ] 
trust  the  personal  credit  of  the  man,  and  are  satisfied  that 
he  will  make  no  improper  use  of  the  possession  in  which  you  will 
allow  him  to  remain,  notice  is  not  necessary;  for,  against  him,  the 
title  is  perfect  without  notice.  But  if  he,  availing  himself  of  the 
possession  as  a  means  of  obtaining  credit,  induces  third  persons  to 
purchase  from  him  as  the  actual  owner,  and  they  part  with  their 
money  before  your  pocket  conveyance  is  notified  to  them,  you  must 
be  postponed.     In  being  postponed,  your  security  is  not  invalidated, 
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you  had  priority,  but  that  priority  has  not  been  followed  up;  and 
you  have  permitted  another  to  acquire  a  better  title  to  the  legal 
possession.  AVhat  was  done  by  Dearie  and  Sherring  did  not  ex- 
haust the  thing  (to  borrow  the  principle  of  the  civil  law),  but  left 
it  still,  open  to  traffic.  These  are  the  principles  on  which  I  think 
it  to  be  very  old  law,  that  possession,  or  what  is  tantamount  to  pos- 
session, is  the  criterion  of  perfect  title  to  personal  chattels,  and  that 
he  who  does  not  obtain  such  possession,  must  take  his  chance."  See 
also  Loveridgev.  Cooper,d  Russ.  30.  The  cases  of  Dearie  v.  Hall, 
and  Loveridge  v.  Cooper,  were  afterwards  affirmed  by  Lord  Chancel- 
lor I/yndhurst,  upon  appeal  (3  Russ.  48),  who  observed  that,  in 
cases  like  the  present,  the  act  of  giving  the  trustee  notice  was,  in  a 
certain  degree,  taking  possession  of"  the  fund;  it  was  going  as  far 
towards  equitable  possession  as  it  was  possible  to  go;  for,  after 
notice  given,  the  trustee  of  the  fund  becomes  a  trustee  for  the  as- 
signee who  has  given  him  notice. 

It  is  not,  moreover,  necessary  in  order  that  a  subsequent  incum- 
brancer should  gain  priority  by  giving  notice  that  he  should  also, 
prior  to  advancing  his  money,  make  inquiries  as  to  the  existence  of 
prior  incumbrances:  Foster  v.  Blackstone,  1  My.  &  K.  297;  S.  C, 
Foster  v.  Cockerell,  9  Bligh.  N.  S.  332;  3  C.  &  F.  456;  Timson  v. 
Ramsbottom,  2  Keen,  49;  Etty  v.  Bridges,  2  Y.  &  C.  C.  C.  494;  War- 
burton  v.  Hill,  1  Kay,  470;  Stocks  v.  Dobson,  5  De.  G.  &  Sm.  760; 
Dunster  v.  Lord  Glengall,  3  Ir.  Ch.  Rep.  47.  See  also  Ex  parte 
Boidton,  1  De  G.  &  J.  163;  Pierce  v.  Brady,  23  Beav.  64. 

And  a  second  assignee  giving  first  notice  of  his  assignment  will 
be  equally  entitled  to  priority  when  he  has  taken  such  assignment 
from  the  legal  personal  representative  of  the  cestui  que  trust  who 
made  the  assignment  to  a  first  assignee.  See  In  re  Freshfield's 
Trusts,  11  Ch.  D.  198,  where  A.  mortgaged  his  equitable  interest  un- 
der a  will,  to  B.,  who  gave  to  the  trustees  no  notice  of  his  assignment. 
Then  A.  having  made  his  will  died,  and  his  executor  sold  the  equit- 
able interest  to  a  purchaser  for  value  without  notice  of 
[  *  853  ]  B.'s  mortgage;  and  the  *  purchaser  gave  to  the  trustees  of 
the  first  will  notice  of  his  assignment.  It  was  held  by 
Sir  G.  Jessel,  M.  R.,  that  the  principle  in  Dearie  v.  Hall  was  appli- 
cable  and  that  consequently  the  second  assignee  had  the  better  title 
and  was  entitled  to  have  the  fund  paid  to  him.  [In  order  to  pro- 
tect an  equitable  assignee  as  against  a  subsequent  assignee,  notice 
of  the  assignment  should  be  given:  McWilliams  v.  Webb,  32  Iowa, 
577:  Murdock  v.  Finney,  21  Mo.  138;  Loomis  v.  Loomis,  26  Yt.  19S; 
Nanbuskirk  v.  Ins.  Co.,  14  Conn.  145. 

The  principle  established  in  Dearie  v.  Hall  (3  Russ.  1),  as  to  the 
effect  of  notice  in  determining  the  priority  of  equitable  rights,  does 
not  extend  to  the  shares  of  companies  registered  under  the  Com- 
panies Act,  1862,  or  to  companies  governed  by  regulations  having 
a  provision  similar  to  sect.  30  of  that  act.  The  Socitte'  Generate 
de  Paris  v.  Tramways  Union  Company,  14  Q.  B.  D.  424. 
5G 


RYALL  V.  ROWLES.  *  854 

The  Companies  Act,  1802,  s.  BO,  forbids  the  entry  of  any  trust  on 
the  register  of  companies,  and  where  the  shares  of  a  company  either 

ragistered  under  that  statute,  or  containing  a  regulation  to  the  like 
effect  with  that  section  are  equitably  assigned  or  mortgaged  more 
than  once,  the  priority  of  the  assignees  or  mortgagees  will  be  de- 
termined by  the  priority  of  the  assignments  or  mortgages,  and  not 
by  the  priority  of  the  notices  thereof  given  to  the  company:  Soci6t6 
Gdne'rale  de  Paris  v.  Tramways  Union  Company,  14  Q.  B.  D.  424, 
dissenting  from  Martin  v.  Sedgwick,  9  Beav.  333. 

Where  notices  of  assignments  are  simultaneous,  the  assignments 
will  take  priority  according  to  their  dates.  See  Calisherv.  Forbes, 
7  L.  R.  Ch.  App.  109;  there  notice  was  given  by  one  incumbrancer 
at  a  banker's  and  army  agent's  after  the  bank  was  closed,  and 
notice  was  given  by  another  incumbrancer  on  the  following  day  as 
soon  as  the  bank  opened,  the  notices  were  treated  as  contempo- 
raneous and  the  incumbrances  took  effect  according  to  their  dates. 
See  also  Johnstone  v.  Cox,  16  Ch.  D.  571;  19  Ch.  D.  517. 

The  principle  laid  down  in  Dearie  v.  Hall,  as  to  a  particular 
assignee  losing  priority  by  neglecting  to  give  notice,  has  been  held 
applicable  to  a  general  assignee  in  insolvency  or  bankruptcy,  who, 
neglecting  to  give  notice,  has  been  postponed  to  an  assignee  for  value 
of  an  equitable  interest  in  a  fund,  who  has  shown  greater  diligence 
by  giving  prior  notice  of  his  assignment  to  the  trustees  of  the  fund, 
or  by  doing  what  is  equivalent  to  notice,  obtaining  a  distringas  or 
stop-order  on  the  fund.-  See  In  re  Atkinson,  2  De  Gr.  Mac.  &  G. 
140,  decided  under  the  Insolvent  Debtors'  Act  (7  Geo.  4,  c.  57),  and 
In  re  Barr's  Trusts,  4K.&J.  219,  decided  under  1  Jac.  1,  c.  15,  s.  13, 
and  6  Geo.  4,  c.  16,  s.  63.  See  also  Edwards  v.  Martin.  1  L.  R.  Eq. 
121:  Stuart  v.  Cockerell,  8  L.  R.  Eq.  607;  Re  Russell's  Policy,  15 
L.  R.  Eq.  26;  sed  vide  In  re  Webb's  Policy,  15  W.  R.  Y.-C.  M.,  529; 
Ex  parte  Caldwell,  In  re  Currie,  13  L.  R.  Eq.  188.  [Notice  to  the 
debtor  is  necessary  in  order  to  give  the  assignee  a  perfect  title.  He 
must  do  everything  to  assert  his  ownership  that  the  nature  of  the 
property  or  subject-matter  of  the  contract  will  permit:  The  bank 
of  Commerce's  Appeal,  23  P.  F.  Smith,  59;  Pinkerton  r.  R.  R.  Co., 
42  N.  H.  424;  Colt  r.  Ives,  31  Conn.  55;  Sabin  v.  The  Bank  of 
Woodstock,  21  Vt.  353;  People  v.  Elmore,  35  Cal.  653.] 

But  distinct  notice  of  the  insolvency  or  bankruptcy  to 
the  trustee  *  of  a  fund  aliunde  will  have  the  same  effect,  [  *  854  ] 
as  notice  to  him  from  the  assignee  or  trustee  in  bank- 
ruptcy in  preserving  his  priority  over  a  subsequent  assignee  for 
value,  who  afterwards  gives  notice.  See  Lloyd  v.  Banks,  ?>  L.  R. 
Ch.  App.  488.  There  a  trustee  of  a  fund  saw  in  a  newspaper  the 
notice  of  a  petition  in  the  Insolvent  Debtor's  Court,  presented  by 
his  cestui  que  trust,  and  acted  on  the  information  so  acquired.  It 
was  held  by  the  Court  of  Appeal  reversing  the  decision  of  Sir  J. 
Rom  illy,  M.R.  (reported  4  L.  R.  Eq.  222),  that  under  the  circum- 
stances, a  subsequent  assignee  of  the  cestui  que  trust  who  had  given 
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notice  to  the  trustee  of  the  assignment,  did  not  thereby  acquire 
priority  over  the  assignee  in  insolvency:  In  re  Brown's  Trusts,  5  L. 
E.  Eq.  88,  must  be  considered  as  overruled. 

.Where,  however,  the  bankruptcy  occnred  under  the  Act  of  1S49 
(12  &  13  Vict.  c.  106),  the  title  of  the  creditor's  assignee,  although 
he  gave  no  notice  of  the  bankruptcy  to  the  trustees  of  the  fund, 
will  prevail  over  that  of  a  particular  assignee  after  the  bankruptcy 
although  he  gave  notice  of  the  assignment  to  the  trustees  irnme- 
diately:  Re  Mary  Coombe  Trusts,  1  Giff.  91;  In  reBrighfs  Settle- 
ment, 13  Ch.  D.  413,  and  see  Palmer  v.  Locke,  18  Ch.  D.  390,  where 
Lord  Selbourne,  L.C.,  approving  of  In  re  Brighfs  Settlement,  dis- 
sents from  the  doubts  thrown  thereon  by  Jessel,  M.R.     lb.  384. 

These  decisions,  however,  turn  upon  the  strong  negative  words  of 
the  141st  section  of  the  bankruptcy  Act,  1849,  inasmuch  as  that  sec- 
tion not  only  provides  that  the  personal  estate  and  effects  of  the 
bankrupt  and  the  debts  due  to  him  shall  be  vested  in  the  assignees 
by  virtue  of  their  appointment,  but  goes  on  to  say  that  after  such 
appointment,  "neither  the  bankrupt  nor  any  person  claiming 
through  or  under  him  shall  have  power  to  recover  the  same,  nor  to 
make  any  release  thereof  ....  but  such  assignees  shall  have  the 
like  remedy  to  recover  the  same  in  their  own  names  as  the  bank- 
rupt himself  might  have  had  if  he  had  not  been  adjudged  a  bank- 
rupt." 

And  where  the  bankruptcy  took  place  under  the  Bankruptcy  Act, 
1S49  (12  &  13  Vict  c.  106),  it  is  immaterial  whether  the  bankrupt  is 
a  trader  or  not:  In  re  Brighfs  Settlement,  13  Ch.  D.  413,  415. 

It  may  be  here  mentioned  that  although  there  are  negative 
words  in  1  Jac.  1,  c.  19,  s.  13;  6  Geo.  4,  c.  16,  s.  63;  these  are  nega- 
tive words  as  to  debts,  but  not  as  to  equitable  choses  in  action. 
See  Palmer  x.  Locke,  18  Ch.  D.  385. 

As  regards  the  Bankruptcy  Act  of  1869  (32  &  33  Vict.  71),  the 
22nd  section  contains  only  vesting,  but  no  negative  words  at  all; 
it  seems,  therefore,  that  the  law  as  laid  down  in  In  re  Barr's  Trusts 
(4  K.  &  J.  219),  and  In  re  Atkinson  (2  De  G.  Mac.  &  G. 
[  *  855  ]  *  140),  will  be  applicable  to  assignments  of  choses  in  action 
made  after  the  bankruptcy  of  the  assignor,  and  that  the 
particular  assignee  will  gain  priority  by  giving  notice  before  the 
trustee  in  bankruptcy  does  so:  Palmer  v.  Locke,  18  Ch.  D.  381. 

And  now  under  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52  i, 
sect.  50  (5),  "where  any  part  of  the  property  of  the  bankrupt  con- 
sists  of  things  in  action,  such  things  shall  be  deemed  to  have  been 
duly  assigned  to  the  trustees." 

The  assignees  in  bankruptcy  have,  however,  been  held  to  have 
lost  their  right  to  shares  in  a  comp*any  not  only  by  neglecting  to 
give  notice  of  the  bankruptcy,  but  by  gross  laches,  whereby  the 
shares  got  into  the  hands  of  a  boyia  fide  purchaser  for  value  without 
notice.  See  In  re  London  and  Provincial  Telegraph  Company,  9 
L.  R.  Eq.  653;  there  at  the  time  of  A.'s  bankruptcy,  in  September. 
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1804,  fifty  sharoa  in  a  limited  company  were  standing  in  his  name. 
The  certificates  were  tak<>n  possession  of  by  B.,  the  trade  assignee 
in  his  bankruptcy,  but  no  steps  were  taken  by  him  in  respect  of  the 
shares,  nor  was  airy  notice  of  the  bankruptcy  (which  was  at  the 
time  duly  advertised  in  the  Gazette)  given  to  the  company  until 
July,  18(39.  In  the  meantime  the  shares  were  transferred  by  the 
company  into  the  name  of  C,  the  bankrupt's  widow  and  executrix, 
and  upon  a  statutory  declaration  that  the  original  certificates  had 
been  lost  or  mislaid,  duplicate  certificates  were  delivered  to  C.  in 
April,  186V*,  pursuant  to  the  articles  of  association.  It  was  held  by 
James,  V.-C,  that  the  title  of  D.,  a  registered  purchaser  of  the 
shares  for  value  from  C,  prevailed  against  that  of  B.,  who  had 
taken  no  step  for  five  years  to  assert  his  right,  and  an  application 
by  B.  for  a  rectification  of  the  register  under  sect.  35  of  the 
Companies  Act,  1862,  by  the  insertion  of  his  name  instead  of  that 
of  D.  was  refused  with  costs. 

Assignments  of  debts  are  not  governed  by  the  same  rules  as  bills 
of  exchange  and  promissory  notes,  so  as  to  make  it  obligatory  upon 
tho  assignee  of  a  debt  to  give  notice  to  the  assignor  of  non-payment 
by  the  debtor.     See  Glyn  v.  Hood,  1  De  G.  F.  &  Jo.  334. 

It  seems,  however,  that  the  assignee  of  a  debt  in  such  a  case  is 
chargeable  for  wilful  default,  as  every  mortgagee  must  be.  Per 
Lord  Justice  Turner,  Glyn  v.  Hood,  1  Do  G.  F.  &  Jo.  309. 

A  mortgagee  of  a  ship,  being  under  tho  mortgage  entitled  to  the 
freight  as  a  chose  in  action  (Kerswill  v.  Bishop,  2  C.  &  J.  529),  is, 
by  taking  possession,  or  doing  an  act  equivalent  to  taking  posses- 
sion, before  the  freight  becomes  payable,  entitled  to  receive  it  es 
against  the  mortgagor  or  his  assignees  in  bankruptcy  . 
(Rusden  v.  Pope,  3  *  L.  R  Ex.  269  Wilson  v.  Wilson,  [  *  856  | 
14  L.  R.  Eq.  32),  a  judgment  creditor  (Langton  v.  Horton, 
1  Hare,  549;  3  Beav.  464),  or  assignees  for  value.  See  the  cas^  of 
Liverpool  Marine  Credit  Company  v.  Wilson,  7  L.  R.  Ch.  App.  5(  >T, 
where  it  was  held  by  the  Lords  Justices  of  the  Court  of  Appeal 
that  the  first  registered  mortgagee  of  a  ship,  by  taking  possession 
of  her  before  the  freight  was  completely  earned,  obtained  a  legal 
right  to  receive  the  freight,  and  to  retain  thereout  not  only  what 
was  due  on  his  first  mortgage,  but  also  the  amount  of  any  sub- 
sequent charge  which  he  might  have  acquired  on  the  freight,  in 
priority  of  every  equitable  charge  of  which  he  had  no  notice:  and 
that  it  was  immaterial  that  a  subsequent  incumbrancer  was  the 
first  to  give  notice  to  the  charterers  of  his  charge  on  the  freight. 

So  a  mortgagee  of  ship  and  general  freight  taking  possession  of 
the  ship  before  any  freight  has  become  payable  from  the  charterers 
to  the  owners,  has  been  held  to  be  entitled  to  freight  in  priority  of 
a  subsequent  particular  assignee  of  freight,  although  he  may  have 
given  notice  of  his  assignment  to  the  charterers  before  the  mort- 
gagee took  possession  of  the  ship:  Broion  v.  Tanner.  3  L.  11.  Ch. 
App.  597,  reversing  S.  C.,2  L.  R.  Eq.  806.  See  also  Cato  v.  Irving, 
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5  De  G.  &  Sim.  210;   Wilson  v.  Wilson,  14  L.  E.  Eq.  32;  20  \7.  R. 
(X.  C.  M)  430. 

Whore  an  assignee  of  a  ship  and  cargo  has  done  all  in  his  power 
towards  taking  possession,  he  will  not  lose  his  priority.  Thus  in 
Feltham  v.  Clark,  1  De  G.  &  Sm.  307,  the  owner  of  a  vessel 
made  a  mortgage  of  it  and  of  the  cargo,  in  London,  to  the  plaintiffs, 
whilst  the  vessel  was  on  a  whaling  voyage  to  the  South  Seas,  subject 
to  two  prior  mortgages  thereof,  and  the  third  mortgagees  forth- 
with gave  notice  of  their  mortgages  to  the  two  prior  incumbrancers. 
The  master  of  the  vessel  afterwards  putting  into  Sydney,  tranship- 
ped the  oil  taken  on  the  voyage  to  another  vessel,  consigned  to 
consignees  in  London,  who  honoured  his  bill  of  exchange  on  them 
upon  having  a  lien  on  the  consignment.  The  mortgagor  induced 
Powers,  one  of  the  defendants,  to  advance  him  1000Z.  on  a  mortgage 
of  the  cargo  so  transhipped,  and  consigned  without  notice  of  any 
other  charge  thereon,  except  the  lien  of  the  consignee.  Dowers 
gave  notice  of  his  mortgage  to  the  consignee.  The  plaintiffs,  as 
soon  as  they  knew  of  the  consignment  (but  subsequent  to  Dowers' 
notice),  gave  notice  to  the  consignee  of  the  mortgage  to  them;  and, 
after  such  notice,  the  consignee,  after  satisfying  his  own  lien,  paid 
over  the  balance  of  the  proceeds  of  the  oil  to  Dowers.  It  was  held, 
by  Sir  James  Parker,  V.-C.    that   the    plaintiffs  having  done    all 

they  could  do  towards  possession,  were  entitled  to 
[  *  857  ]  priority  *  over  Dowers.     "The  plaintiffs,"  said  his  Honor, 

"were  not  bound  to  send  letters  to  meet  the  master  wherever 
the  vessel  might  possibly  be;  and  it  has  not  been  shown  that  the 
plaintiffs  could  reasonably  have  been  expected  to  do  any  act  which 
they  have  not  done:  Lex  neminem  cogit  ad  vana  sen  inutilia 
peragenda.  The  consequence  is,  that  the  plaintiffs  have  done 
nothing  to  forfeit  or  lose  their  priority  over  the  defendant  Dowers." 
See  also  Langlon  v.  Horton,  1  Hare,  549. 

A  subsequent  assignee  giving  notice  of  the  assignment,  will  not 
gain  priority  over  a  prior  assignee  who  has  not  given  notice,  if,  at 
the  time  of  giving  such  notice,  he  has  express  or  implied  notice  of 
former  assignment.  Spencer  v.  Clarke,  9  Ch.  D.  137.  And  where 
a  first  incumbrancer  on  a  policy  has  not  given  the  notice  prescribed 
by  the  Act  (30  &  31  Vict.  c.  144)  a  second  incumbrancer,  with  notice 
of  the  prior  charge,  will  not  by  giving  the  statutory  notice  gain 
priority  thereby:  Newman  Y.Newman,  8  Ch.  D.  674.  The  result 
is  the  same  when  in  such  case  the  subsequent  assignee  obtains  a  stop 
order,  even  although  the  prior  assignee  never  obtains  a  stop  order: 
In  re  A.  D.  Holmes,  29  Ch.  D.  786. 

3.  When  neglect  to  give  notice  brings  the  Glioses  in  action  within 
the  operation  of  the  raputed  ownership  clause  of  the  Bankruptcy 
Act.] — It  was  decided,  in  the  principal  case  of  Ryall  v.  Rmcles,  that 
debts  are  chattels,  and  are  within  the  meaning  of  the  statute  (21 
Jac.  1,  c.  19,  s.  11).  The  consequence  is,  that  if  they  remained  *iu 
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the  possession,  order,  and  disposition  of  the  bankrupt  at  the  lime  of 
the  bankruptcy  they  would  pass  to  the  assignees.  Therefore,  in 
order  completely  to  divest  the  bankrupt  of  such  debts,  he  must  have 
done  everything  that  was  equivalent  to  a  delivery  of  chattels  per- 
sonal; that  is,  of  movable  goods;  and  the  -Judges,  at  least  one.  Sir 
Thomas  Parker  says,  that  which  is  equivalent  to  delivery  of  movables, 
is,  in  the  case  of  a  debt,  an  assignment  and  delivery  of  the  security 
(if  any),  and  notice  to  the  debtor  of  the  assignment.  It  might,  per- 
haps, have  been  a  question  whether,  after  assignment  and  delivery 
of  the  security  to  the  assignee,  the  bankrupt  could  be  said  to  have 
the  order  and  disposition,  merely  because  there  was  no  notice  to  the 
debtor  of  the  assignment.  Probadly,  that  requisite  was  added,  as, 
otherwise,  the  debtor  might  safely  pay  the  money  to  the  person  who 
had,  without  his  knowledge,  ceased  to  be  his  creditor.  The  debtor 
would  be  bona  fide  in  making  the  payment;  and  it  would  be  impos- 
sible to  make  him  pay  it  again:  per  Sir  W.  Grant,  M.  K.,  in  Jones 
v.  Gibbons,  9  Ves.  410;  and  see  North  v.  Gurney,  1  J.  &  H.  509; 
Daniel  v.  Freeman,  11  I.  R.  Eq.  233;  In  re  Lord  Southampton's 
Estate,  10  Ch.  D.  178. 

Accordingly,  upon  the  same  principle,  on  an  assignment  of  a 
policy  of  assurance,  which  is  a  chose  in  action,  it  was  held  to  be 
necessary  to  give  notice  to  the  insurance  office  of  the  assignment,  in 
order  to  take  it  out  of  the  order  and  disposition  of  the  assured; 
otherwise  the  assignment  would  not  have  been  valid  as 
against  his  assignees. '  See  *  Thompson  v.  Speirs,  13  Sim.  [  *  858  ] 
469;  Waldron  v.  Sloper,  1  Drew.  193.  See  the  remark., 
on  Notices  in  the  cases  in  Saffron  Walden  Second  Benefit  Building 
Society  v.  Rayner,  14  Ch.  D.  409,  410. 

The  doctrine  of  reputed  ownership  is  now  regulated  by  the 
Bankruptcy  Act,  1883  (4G  &  47  Vict.  c.  52),  repealing  and  modify- 
ing 32  &  33  Vict.  c.  71  (the  Bankruptcy  Act,  1869).  It  enacts  that 
the  property  of  the  bankrupt  divisible  among  his  creditors  shall 
(amongst  other  things)  comprise  "all  goods  being  at  the  commence- 
ment of  the  bankruptcy  in  the  possession,  order,  or  disposition  of 
the  bankrupt,  in  his  trade  or  business,  by  the  consent  and  permission 
of  the  true  owner,  under  such  circumstances  that  he  is  the  reputed 
owner  thereof.  Provided  that  things  in  action  other  than  debts  due 
and  growing  due  to  the  bankrupt  in  the  course  of  his  trade  or  busi- 
ness shall  not  be  deemed  goods  within  the  meaning  of  this  section." 
Sect.  44  (iii). 

The  operation  of  this  clause,  for  no  very  obvious  reason,  is  con- 
fined in  the  Bankruptcy  Act,  1883,  to  goods  involved  "in  trade  or 
business,"  and  it  must  also  by  implication  be  confined  (as  it  was 
expressly  in  the  former  Act)  to  goods  in  the  possession,  order,  or 
disposition  of  a  trader,  as  a  non-trader  cannot  have  goods  in  any 
trade  or  business. 

As  to  the  subject  of  reputed  ownership  generally  see  note  to  Joy 
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v.   Campbell,  Leading  Cases  on  Mercantile,  and  Maritime  Law,  p. 
704,  3rd  ed. 

Confining  ourselves  in  this  note  to  the  effect  of  the  doctrine  of 
reputed  ownership  upon  choses  in  action  it  may  first  be  remarked 
that  under  the  old  law  previous  to  the  Bankruptcy  Act,  186(J,  all 
choses  in  action,  such  as  debts  of  every  kind  (Ryall  v.  Rowles,  1 
yes.  348;  Hunter  v.  Hunter,  3  I.  R.  C.  L.  138;  Cooke  v.  Hemming, 
3  L.  R.  C.  P.  334);  bills  of  exchange  (Hornblower  v.  Proud,  2  B. 
it  Aid.  327);  promissory  notes  {Belcher  v.  Campbell,  8  Q.  B.  1);  stock 
(Ex parte  Richardson,  Buck,  480;  Bartlett  v.  Bartlett,  1  De  G.  &  Jo. 
127);  policies  of  life  assurance  (Gale  v.  Lewis,  9  Q.  B.  730;  Thomp- 
son v.  Speirs,  13  Sim.  400;  Edwards  v.  Martin,  1  L.  R.  Eq.  121; 
Exparte  Caldwell.  13  L.  R.  Eq.  188);  policies  of  insurance  against 
fire  (Lees  v.  Whiteley,  2  L.  R.  Eq.  143) ;  annuities  (Ex parte  Smyth, 
3  Mont.  D.  D.  &  De  Gex,  687;  Waldron  v.  Sloper,  1  Drew.  193); 
the  benefit  of  a  contract  as  of  an  admiralty  contract  (North  v.  Gurney, 
1  J.  &  H.  509);  of  a  contract  to  supply  meat  to  an  asylum  (Cooke 
v.  Hemming,  3  L.  R.  C.  P.  334);  were  held  to  come  within  the 
meaning  of  the  term  "goods  and  chattels"  in  the  reputed  ownership 
clause  of  former  Acts.'  [Equity  will  not  recognize  the  assignment 
of  certain  kinds  of  property  which  it  would,  be  against  the  policy  of 
law,  to  allow  the  owners  to  part  with.  These  are  claims  against 
the  United  States  (St.  Paul  &  Duluth  R,  R.  v.  U.  S.,  112  U.  S.  733; 
Wood's  Exr.'s  v.  Dialogue,  15  Phila.  100),  pensions,  or  payor  half  pay 
for  service  in  the  army,  and  other  incomes  of  a  like  kind:  Emerson 
v.  Hall,  13  Peters,  409;  Elwyn's  Appeal,  17  P.  F.  Smith,  309.] 

So  likewise  were  shares  in  public  companies,  where  they 
[  *  859  ]  were  either  of  themselves  *  personal  estate,  as  shares  in 
an  assurance  company  (Nelson  v.  The  London  Assurance 
Co.,  2  S.  &  S.  292;  Exparte  Nutting,  M.  D.  &  D.  302),  in  a  news- 
paper (Longman  v.  Tripp,  2  Bos.  &  P.  N.  R.  67;  Exparte  Foss,  2 
De  Gr.  &  Jo.  230),  or  shares  in  public  companies,  as  railway,  gas, 
canal,  or  waterworks  companies,  which  although  connected  with 
land  had  been  declared  to  bo  personal  estate,  either  by  Act  of  Parlia- 
ment or  in  the  deed  constituting  the  company  (see  Ex  parte  Harrison, 
3  M.  &  Ayrt.  506;  Ex  parte  Vallance,  lb.  224;  Ex  parte  The  Lan- 
caster Canal  Co.,  1  Mont.  &  Bligh.  94;  ID.  &  C.  411;  Ex  parte 
Lawrence,  1  De  G.  269;  Re  Sketchley,  1  De  G.  &  Jo.  163):  and  it 
seems  that  shares  in  a  commercial  company  possessing  lands  in  a 
foreign  country  for  the  purposes  of  trade,  are  not  to  be  considered  as 
real  property.     Ex  parte  Richardson,  3  Deac.  496. 

It  was  at  one  time  supposed  that  a  bankrupt's  reversionary  inter- 
est in  a  chose  in  action  not  falling  into  possession  until  after  his 
bankruptcy,  was  exempt  from  the  operation  of  the  clause  as  to  order 
and  disposition  (In  re  Rawbone's  Bequest,  3  K.  &  J.  300;  Ex  parte 
Hulme,  3  Sm.  &Giff.  325),  but  such  interests  were  afterwards  held 
to  be  within  it  :  Bartlett  v.  Bartlett,  1  De  G.  &  Jo.  127,  overruling 
the  decision  of  Sir  J.  Stuart,  V.-C.  reported  3  Sm.  &,  G.  533;  In  re 
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Raivbone,8  Trust,  3  K.  &  J.  470.  See  also  In  re  Vickress's  Trust,  7 
W.  it.  542  (V.C.K.);  butsee  GraXngev.  Warner,  L3  W.  R.  (V.C.S.) 
833. 

An  important  exception  it  will  be  observed  was  made  in  the  15th 
section,  par.  5,  of  the  Bankruptcy  Act,  L869,  according  to  which  it 
is  provided  that  things  in  action  other  than  debts  due  to  the  bank 
rupt  in  the  course  of  his  trade  or  business,  should  not  be  deemed 
goods  and  chattels  within  tin'  meaning  of  the  clause  or  section. 

And  on  the  construction  of  the  reputed  ownership  clause  in 
tion  15  of  the  Bankruptcy  Act,  1869,  it  was  held  that  debts  to  come 
within  it,  must  be  such  as  were  connected  with  the  bankrupt's 
trade,  and  not  merely  debts  contracted  whilst  he  was  a  trader.  Ex 
parte  Rensburg,  4  Ch.  D.  685;  Ex  parte  Kern}),  9  L.  R.  Ch.  App. 
383. 

It -was  held,  moreover,  that  the  expression  "debts  due"  in  the 
Bankruptcy  Act,  1869,  s.  15,  sub-s.  5,  was  not  to  be  confined  to  debts 
presently  payable,  but  that  on  the  other  hand  it  was  not  intended  to 
include  debts  which  were  only  contingent  at  the  commencement  of 
the  bankruptcy  :  Ex  parte  Kemp,  9  L.  R.  Ch.  App.  383. 

Other  choses  in  action  are  excepted  from  this  clause,  snch  as  debts 
not  connected  with  trade  {Ex  parte  Rensburg,  4  Ch.  D.  685),  also  de- 
bentures, lb. 

Shares,  however,  in  companies,  the  legal  title  to  which 
depends  on  *  the  Register,  have  been  decided  not  to  be  [  *  860  ] 
choses  in  action,  and  therefore  fall  within  the  reputed  own- 
ership clause  :  Ex  parte  Union  Bank  of  Manchester,  12  L.  R.  Eq. 
354  See  also  Colonial  Bank  v.  Whinney,  30  Ch.  D.  261.  [A  parol 
agreement  for  the  transfer  of  shares  of  stock  as  collateral  security, 
followed  by  a  letter  of  attorney  to  transfer  the  stock  amounts  to  an 
assignment  of  the  stock  :  Taft  v.  Bowker,  132  Mass.  277;  Lightner's 
Appeal,  1  Norris  (Pa.),  301.] 

Whether  all  shares  in  companies  are  as  goods  and  chattels  within 
the  clause,  as  they  were  certainly  before  the  Bankruptcy  Act,  1869,. 
or  whether  they  are  choses  in  action  excepted  from  its  operation,  lias 
not  vet  been  decided  ;  and  see  Ex  parte  Ibbetson,  In  re  Moore,  8 
Ch.  D.  520. 

A  policy  of  life  assurance  has  been  decided  to  be  a  "  thing  in  ac- 
tion," and  therefore  excepted  from  the  operation  of  the  reputed 
ownership  clause  in  the  Act  of  1869  :  Ex  parte  Ibbetson,  In  re  Moore 
8  Ch.  D.  519. 

A  share  in  a  partnership  (Re  Bdinbridge,  S  Ch.  D.  218)  and  also 
dividends  to  be  received  on  a  proof  in  bankruptcy  (In  re  Irving,  7 
Ch.  D.  419)  have  been  held  to  be  choses  in  action,  and,  therefore, 
not  being  debts  due  to  the  bankrupt  in  the  course  of  his  trade,  ex- 
cepted from  the  operation  of  the  reputed  ownership  clause,  sect.  L5, 
of  the  Bankruptcy  Act,  1869. 

The  chief  alteration  in  the  reputed  ownership  clause  of  the  Act 
of  1883,  is  that  goods  in  order  to  come  within  its  operation  must 
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be  in  the  possession  or  disposition  of  the  bankrupt,  in  his  trade  or 
business. 

Why  this  should  be  so  it  is  difficult  to  say,  and  assuming  the  doc- 
trine of  reputed  ownership  to  be  founded  on  sound  principles.  Tho 
law  as  altered  will  be  found  in  operation  a  great  hardship  to  sepa- 
rate creditors,  who  may  have  given  credit  to  a  trader,  on  the  faith 
of  his  apparent  ownership,  as,  for  instance,  of  valuable  furniture  in 
a  house  not  connected  with  his  trade  or  business.  See  In  re  Jen- 
kinson,  Ex  parte  The  Nottingham  and  Nottinghamshire  Bank,  15 
Q,  B.  D.  441,  444. 

The  proviso  in  the  reputed  ownership  clause  of  1883,  "  of  debts 
due  or  growing  due  to  the  bankrupt  in  the  course  of  his  trade  or 
business,"  differs  only  from  that  of  1869  by  the  insertion  of  the 
word  "  growing" 

Real  property  (Ryall  v.  Rolle,  1  Atk.  165;  7  T.  E.  234;  Ex  parte 
Taylor,  Mont.  240),  chattel  interests  in  real  property  (Stephens  v. 
Sole,  cited  1  Ves.  352;  Roe  v.  Gathers,  2  T.  B.  133),  debts  secured 
on  mortgages  of  real  estate  (Jones  v.  Gibbons,  9  Yes.  407),  or  shares 
in  a  public  company  whose  funds  arise  wholly  from  real  estate  (Ex 
parte  Vauxhall  Bridge  Co.,  1  Glyn.  &  J.  101;  Ex  parte  Barnett,  1 
De  Gex,  194),  did  not  come  within  the  meaning  even  of  the  reputed 
ownership  clause  of  21  Jac.  1,  c.  19,  and  similar  clauses  in  subse- 
quent Acts.  The  case,  however,  of  Ex  parte  The  Vauxhall  Bridge 
Co.,  1  Gr.  &  J.  101,  was  wrongly  decided,  because  the  shares  therein 
were  declared  to  be  personal  estate  by  Act  of  Parliament  (see  Mont. 
118),  and  ought  therefore  to  have  been  held  to  come  within  the  re- 
puted ownership  clause  of  such  acts. 
[  *861  ]  ^Moneys,  however,  to  arise  from  the  sale  of  real  estate 
(Lee  v.  Howlett,  2  K.  &  J.  531 ;  Foster  v.  Cockerell,  3  C. 
&  F.  456),  or  portions  to  be  raised  by  trustees  out  of  real  estate  by 
sale,  mortgage,  or  otherwise  (Re  Hughes'1  Trust,  2  H.  &  M.  89),  not 
being  considered  as  of  the  nature  of  realty,  come  within  the  mean- 
ing of  those  clauses. 

Under  the  reputed  ownership  clause  of  the  Bankruptcy  Act,  1883, 
as  we  have  already  seen,  will  be  included  debts  due  or  growing  due 
to  a  bankrupt  in  the  course  of  his  trade  or  business  (ante,  p.  858), 
although  they  be  not  presently  payable,  provided  that  they  are  not 
contingent  at  the  commencement  of  the  bankruptcy  (Ex parte  Kemp, 
9  L.  E.  Ch.  App.  383;  Be  Stockton  Malleable  Iron  Co.,  2  Ch.  D. 
103);  transferable  shares  in  joint  stock  companies  (Ex  parte  Union 
Bank  of  Manchester,  12  L.  E.  Eq.  354;  Ex  parte  Barry,  17  L.  E. 
Eq.  113);  and  other  property  mentiuned  ante,  p.  858,  859,  with  the 
exception  of  choses  in  action  not  being  the  trade  debts  of  the  bank- 
rupt. 

Now,  in  order  to  take  such  goods  out  of  the  order  and  disposition 

of  the  bankrupt  (although  a  mere  assignment  might  be   sufficient 

as  between   the  assignor  and  assignee),  notice  of  the  assignment 

ought  to  be  given  to  the  debtor  in  case  of  debts  (Ryall  v.  Bowles, 
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1  Ves.  348;  Ex  parte  Monro,  Buck,  300),  or  to  tho  company  in  the 
case  of  shares  (Ex  parte  Lancaster  Canal  Co.,  Mont.  116;  Mont. 
&  Bl.  94;  Ex  parte  Spencer,  3  M.  &  A.  397;  Ex  parte  Vallance,  3 
M.  &  A.  224;  Ex  parte  Masterman,  4  D.  &  Ch.  751 ),  or  to  trustees 
in  the  case  of  funds  vested  in  them:  Dearie  v.  Hall,  3  lluss.  1; 
Be  Fresh field's  Trusts,  11  Ch.  D.  198. 

The  reason  why  notice  is  necessary  is  this,  that  if  it  were  not 
given  the  assignor  might  by  a  subsequent  assignment,  to  a  party 
giving  notice,  transfer  tho  property  to  him,  and  consequently  by 
the  laches  of  the  person  omitting  to  give  notice  acquire  a  false 
credit,  by  the  debts  or  shares  remaining  in  his  order  or  disposition. 
Jones  v.  Gibbons,  9  Ves.  410:  Ex  parte  Monro  (Buck,  300). 

Upon  the  same  principle,  where  the  owner  of  a  chartered  vessel 
assigned  the  freight  to  a  person  for  valuable  consideration,  if  such 
person  neglected  to  give  notice  of  the  assignment  to  the  charterers 
or  their  agent,  previous  to  the  bankruptcy  of  the  owner,  the  freight 
has  been  held  to  be  in  the  order  and  disposition  of  the  bankrupt. 
Re  The  Owners  and  Mortgagees  of  the  ship  uPrideof  Wales,'"  15  W. 
R.  (V.-C.  M.)381. 

Notice  to  the  debtor  or  person  liable  to  pay,  of  an  assignment  of 
a  debt  is  sufficient  to  take  it  out  of  the  order  and  disposition  of  the 
assignor.  Ex  parte  Smither,S  M.  &  A.  093;  1  Deac.  413;  Douglas 
v.  Russell,  4  Sim.  524;  Boyd  v.  Mangles,^  Exch.  387. 

*  The  only  person  however  to  whom  notice  of  the  assign-  [  *  862  ] 
ment  need  be  given  is  the  party  from  whom  the  assignor 
is  to  receive  the  payment  of  his  money,  and  not  tho  original  debtor: 
Gardner  v.  Lachlan,  4  My.  &  Cr.  129;  Buck  v.  Lee,  3  Nev.  &  Man. 
580;  Ex  parte  M'Turk,  2  Deac.  58. 

And  notice  to  the  debtors  is  equally  necessary,  where  the  debts 
are  assigned  by  a  retiring  partner  to  a  partner  continuing  in  the 
trade.  See  Ex  parte  Burton,  1  G.  &  J.  207;  Ex  parte  Usborne,.! 
G.  &  J.  358;  Ex  parte  Colvill,  Mont,  110;  Ex  parte  Tennyson,  1 
Mont.  &  B.  67. 

A  mere  notice,  however,  to  pay  debts  to  one  of  the  partners  will 
not  take  the  debts  out  of  the  order  and  disposition  of  the  firm  of 
which  he  was  a  member:  Ex  parte  Sprague,  4  De  G.   M.  &  G.  866. 

An  exception  to  the  general  rule  has  been  established  in  the  case 
of  negotiable  securities,  such  as  bills  of  exchange  or  promissory 
notes,  which  do  not  require  notice  to  the  debtor,  in  order  to  take 
them  out  of  the  operation  of  the  clause  as  to  reputed  ownership. 
Ex  parte  Price,  3  Mont.  D.  &  De  G.  586,  595;  Ex  parte  Barnett, 
1  De  Gex.  203;  Belcher  v.  Campbell,  8  Q.  B.  1;  Ex  parte  Moicbray, 
1  J.  &  W.  428. 

And  it  seems  that  where  the  acceptor  of  bills  of  exchange,  in- 
dorsed by  the  drawer,  gives  a  bond  in  crder  to  secure  their  pay- 
ment, and  the  bonds  and  bills  are  mortgaged  together,  notice  to  the 
obligor  is  not  necessary,  in  order  to  take  the  bond  out  of  the  order 
and  disposition  of  the  mortgagor.     Ex  parte  Barnett,  1  De  Gex, 
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203.  It  should,  however,  be  mentioned  that  in  the  case  of  Ex 
parte  Price,  3  Mont.  D.  &  De  GK  586,  which  was  not  cited  in  Ex 
■parte  Barnett,  notice  was  held  necessary  to  give  validity  to  a  de- 
posit of  a  warrant  of  attorney  which  was  expressed  to  be  executed 
to  secure  payment  of  two  bills  of  exchange,  ODe  of  which  was  de- 
posited as  part  of  the  security.  But  in  that  case  it  must  be  ob- 
served, that  the  deposited  bill  was  not  indorsed,  and  the  depositee 
had  only  an  equitable  right  to  have  his  security  completed  by  the 
indorsement  of  the  bill. 

"Where,  however,  negotiable  instruments  were  improperly  left 
with  and*wer.e  in  the  possession,  order,  and  disposition  of  a  bank- 
rupt at  the  time  of  his  bankruptcy  they  were,  as  goods  and  chattels, 
deemed  to  be  in  his  reputed  ownership:  Hornblower  v.  Proud,  2  B. 
&  Aid.  327;  Belcher  v.  Campbell,  8  Q.  B.  1. 

Upon  the  assignment  of  a  debt  or  fund  vested  in  trustees,  if  there 
be  several  co-debtors  or  co-trustees,  notice  ought  to  be  given  to  all 
of  them,  although  notice  to  one  of  them  will,  it  seems,  be  sufficient 
notice  to  all,  so  long  as  the  circumstances  of  the  case  re- 
[*863]  main  unaltered:  but  it  will  not  *be  sufficient  upon  the 
death  of  the  individual  to  whom  tbe  notice  was  given,  or 
in  the  case  of  his  being  a  trustee  upon  his  ceasing  to  act  in  that 
capacity:  Smith  v.  Smith,  2  C.  &  M.  231;  Timson  v.  Bamsbottom,  2 
Kee.  35;  Meux  v.  Bell,  1  Hare,  73;   Wise  v.  Wise,  2  J.  &  L.  403. 

The  reason  is  this,  that  a  person  who  is  asked  to  advance  his 
money  on  the  trust  property,  whether  by  way  of  purchase  or  of 
mortgage,  ought,  for  his  own  safety,  to  apply  to  every  one  of  the 
trustees;  and  if  he  omits  to  take  that  precaution,  it  is  his  own  fault 
if  he  should  suffer  loss  in  consequence  of  the  omission.  Per  Kind- 
ersley,  V.-C,  in  Browne  v.  Savage,  4  Drew.  640. 

It  is  not  necessary  that  a  notice  to  a  trustee  should  be  a  notice 
formally  given  in  writing;  a  verbal  informal  notice  is  sufficient,  pro- 
vided the  fact  of  the  assignment  is  distinctly  and  clearly  brought 
to  the  mind  and  attention  of  the  trustee.  Per  Kindersley,  V.-C,  in 
Browne  v.  Savage,  4  Drew.  640;  North  British  Insurance  Co.  v. 
Uallett,  7  Jur.  (N.S.)  1263. 

The  purpose  for  which  notice  to  a  trustee  is  given,  if  a  notice  be 
in  fact  given,  is  altogether  immaterial.  Smith  v.  Smith,  2  C.  &  M. 
231. 

Where,  however,  one  of  the  trustees  was  also  a  beneficiary,  and 
assigned  his  beneficial  interest  in  the  fund  to  a  stranger,  it  has  been 
held  that  the  notice  acquired  by  such  trustee  as  assignor  will  not 
constitute  notice  to  the  other  trustees,  it  being  the  interest  of  such 
trustee  as  assignor  to  conceal  the  assignment.  Browne  v.  Savage, 
4  Drew.  635. 

But  where  such  trustee  assigned  his  beneficial  interest  to  one  of 

his  co-trustees,  the  notice  which  that  co-trustee  acquired  as  assignee 

constituted  during  his  life  notice  to  the  trustees,  it  not  being  his 

interest  as  assignee  to  conceal  the  assignment.     Browne  v.  Savage, 
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4  Drew.  635.  So  it  has  been  held,  that  if  the  mortgagee  of  goods 
and  chattels  be  one  of  the  trustees  to  whom  notice  ought  to  be  given, 
as  ho  must  necessarily,  from  the  nature  of  the  transaction,  have  full 
notice  of  his  own  act,  that  will  be  sufficient  to  prevent  reputed  own- 
ership. Ex  parte  Smart,  2  Mont.  &  Ayr.  ''ill,  and  /■.'.'•  parte  Smyth, 
3  Mont.  D  &  De  G.  687,  and  the  remarks  thereon  in  Ex  parte  Boul- 
ton.  Re  Sketchley,  1  De  G.  &  Jo.  163. 

Notice  to  the  solicitor  of  the  trustees  is  sufficient.  Richards  v. 
Gledstanes,  3  Giff.  298;  Willes  v.  Greenhill,  29  Beav.  302;  and  see 
Foster  v.  Blackstone,  1  M.  &  K.  297,  306.     See  infra,  p.  873. « 

It  having  been  decided  that  a  policy  of  life  assurance  is  a  thing 
in  action,  and  therefore  excepted  from  the  reputed  ownership  clause 
of  the  Bankruptcy  Act,  1869  (Ex  parte  Ibbetson,  In  re  Moore,  8  Ch. 
D.  519),  as  it  must  be  also  from  the  same  clause  in  the 
Act  of  *  1883,  it  is  not  necessary  to  refer  to  the  numerous  [  *  864  ] 
cases  as  to  what  is  a  sufficient  notice  to  an  assurance  office. 

It  has  been  supposed  to  have  been  decided  that  shares  in  a  public 
company  being  personal  property,  will  remain  in  the  order  and  dis- 
position of  a  bankrupt,  unless  upon  a  transfer  of  them  he  has  com- 
plied strictly  with  the  forms  required  by  the  provisions  of  the  Act 
of  Parliament  constituting  such  company,  even  although  notice  of 
the  transfer  may  have  been  given  to  the  proper  parties.  And  that 
this  rule  is  applicable  not  only  where  the  Act  expressly  relates  to 
transfers  between  third  parties,  but  also  where  it  impliedly  relates 
to  cases  in  which  the  company  are  the  transferees.  See  Ex  parte 
The  Lancaster  Canal  Co.,  Re  Dihcorth,  1  Deac.  &  Ch.  411;  Mont. 
&  Bli.  94.  [By  the  nearly  unanimous  opinion,  the  bonds  of  a  mu- 
nicipal, railroad  or  other  like  corporation,  payable  on  their  face  to 
the  "bearer"  or  "holder"  or  to  one  named  or  his  "order"  or  "as- 
signs" and  intended  for  miscellaneous  circulation,  are,  though  under 
seal,  negotiable:  Plank  Road  v.  Smith,  23  Ind.  353;  Griffith  v. 
Burden,  35  Iowa,  138;  Brainerd  v.  N.  Y.,  &c,  R.  E.,  25  N.  Y.  496; 
Morris  Canal  Co.  v.  Lewis,  1  Beas.  323.] 

However,  it  has  since  been  clearly  decided  that  a  shareholder 
who  so  deals  with  his  shares  as  to  confer  a  lien  upon  them  in  favour 
of  a  third  person,  and  the  company  has  notice  of  such  dealing,  the 
shares  will  be  taken  out  of  the  order  and  disposition  of  the  share- 
holder, even  although  they  continue  to  be  registered  in  his  name 
(Morris  v.  Cannan,  8  Jur.  N.  S.  653;  Ex  parte  Masterman,  2  Mont. 
&  A.  209),  or  although  the  assignment  be  not  made  in  conformity 
with  the  formalities  required  by  the  Act  of  Parliament  incorporating 
the  company,  or  of  the  company's  deed  of  settlement.  Ex  parte 
Masterman,  2  Mont.  &  A.  209;  Ex  parte  Littledale,  In  re  Pearse,  6 
De  G.  Mac.  &  G.  714,  726. 

So  likewise  where  a  shareholder  makes  a  deposit,  of  the  certificates 
of  shares  by  way  of  mortgage,  even,  it  seems,  although  a  certain 
form  is  required  by  Act  of  Parliament  for  their  transfer,  they  will 
be  taken  out  of  the  order  and  disposition  of  the  mortgagor  or  de- 
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positor,  by  proper  notice  being  given  to  the  directors  or  to  their 
secretary  (Ex  parte  Harrison,  3  Deac.  185;  Ex  parte  Dobson,  2 
Mont.  D.  &  De  Gr.  685;  Ex  parte  Richardson,  3  Deac.  490;  Ex  parte 
Rai/ner,  1  Bank.  &  Ins.  Rep.  256);  which  may,  however,  be  verbal 
(Ex  parte  the  Agra  Bank,  In  re  Worcester,  3  L.  E.  Ch.  App.  555), 
by  the  assignee;  but  if  no  notice  be  given  they  will  be  considered 
as  being  in  his  order  and  disposition.  Ex  parte  Spencer,  1  Deac. 
46S;  Ex  parte  Nutting,  2  Mont.  Deac.  &  De  G.  302;  Ex  parte  Val- 
lance,  2  Deac.  354;  dimming  v.  Prescott,  2  Y.  &  C.  Exch.  Ca.  488; 
Ex  parte  Stewart,  13  W.  R.  (L.  C.)  356;  34  L.  J.  (Bk.)  6:  although 
as  we  have  before  seen,  (p.  853)  notice  in  such  cases  to  the  company 
by  a  subsequent,  before  a  former  assignee  of  shares,  will  not  give 
priority  to  the  assignee  first  giving  notice  within  the  principle  of 
Dearie  v.  Hall,  3  Russ.  1.  See  The  Sociite"  GdnCrale  de 
[  *  865]  Paris  v.  *  Tramways  Union,  14  Q.  B.  D.  421. 

Where  shares  of  a  company  stand  in  the  name  of  the 
bankrupt  who  is  on  all  occasions  the  only  apparent  owner,  and  has 
possession  of  the  certificates  of  the  shares,  but  the  shares  belong  to 
another,  in  whose  favour  there  exists  a  secret,  declaration  of  trust, 
the  shares  will  be  in  the  reputed  ownership  of  the  bankrupt.  Ex  parte 
Watkins,  2  Mont.  &  Ayrt.  348;  1  Deac.  131,  reversing  S.  C.  1  Mont. 
&  Avrt.  689;  4  Deac.  &  Ch.  87.  See  also  Ex  parte  Ord,  1  Deac. 
166;"  2  Mont.  &  Ayrt.  724. 

"Where,  however,  the  chairman  of  a  company,  without  the  legal 
authority  and  therefore  without  the  assent  of  the  company,  held  in 
his  name  shares  in  another  company,  which  had  been  purchased 
with  the  money  of  the  first-named  company  and  the  chairman  be- 
came bankrupt,  it  was  held  by  Lord  Selborne,  L.  C,  reversing  the 
decree  of  Lord  Romilly,  M.  R.,  that  though  the  purchase  by  one 
company  of  shares  in  another  company  was  illegal,  the  shares  were 
not  within  the  order  and  disposition  of  the  bankrupt  so  as  to  pass 
to  his  assignees,  and  that  he  must  transfer  them  as  the  company 
should  direct:  The  Great  Eastern  Railway  Co.  v.  Turner,  8  L.  R. 
Ch.  App.  149,  the  marginal  note  of  which  is  inaccurate. 

Notice  to  a  company  should  ordinarily  be  given  to  the  person  .ap- 
pointed for  that  purpose,  as  the  secretary  or  managing  director,  for 
a  notice  to  any  other  officer  of  the  company  might  be  insufficient. 
Ex  parte  Patch,  7  Jur  820.  In  re  .Hennessy,  2  Dr.  &  War.  555; 
Ex  parte  Watkins,  2  Mont.  &  Ayrt.  348.  Ex  parte  Burbridge,  1  Dea. 
131.     Ex  parte  Nutting,  2  M.  D.  &  D.  302. 

Where  the  person  who  mortgages  shares  in  a  company  is  the  per- 
son to  whom  notice  is  in  ordinary  cases  given,  the  notice  which  he 
necessarily  has  of  such  a  transaction  is  not  sufficient,  but  it  should 
be  given  to  the  company.  Ex  parte  Sketchley,  1  De  G.  &  Jo.  163; 
In  re  Hennessy,  2  Dru.  &  W.  555. 

Suppose,  however,  that  a  director  mortgages  his  shares  by  deposit, 
will  the  notice  which  he  necessarily  has  of  the  transaction  be  suffi- 
cient to  take  the  case  out  of  his  order  and  disposition  ?     It  would 
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seem  from  the  case  of  Browne  v.  Savage,  4  Drew.  635,  ante,  p.  863 
(which,  however,  was  a  case  where  there  were  several  trustees;,  thai 
it  would  not,  because  it  would — as  laid  down  by  Kindersley,  V.-C. 
— be  his  interest  to  conceal  the  transaction  from  the  other  directors. 

It  has,  however,  been  decided,  that  where  all  the  directors  of  a 
joint  stock  company,  one  of  whom  was  both  manager  and  secretary, 
and  being  all  the  persons  to  whom  notice  should  be  given,  have 
made  a  joint  deposit  of  their  shares,  such  transaction  con- 
stitutes sufficient  notice  to  tako  such  shares  *  out  of  the  [*866  ] 
order  and  disposition  of  the  depositors  upon  their  bank- 
ruptcy, although  it  is  obvious  in  such  a  ease  that  there  was  no  inde- 
pendent third  party  who  could  have  prevented  their  dealing  with 
the  shares.  See  Ex  parte  Stewart,  lie  Shelley,  13  \V.  R.  356;  34  L. 
J.  (Bk.)  6;  11  Jur.  (N.  S.)  25. 

[Where  the  term  "negotiable"  is  used  in  shares  of  stock  or  bonds, 
the  holder,  though  it  has  passed  through  many  hands,  is  entitled  to 
sue  on  it  in  his  own  name:  See  Continental  Bank  v.  Townsend,  87 
N.  Y.  8;  Birdsall  v.  Russell,  29  N.  Y.  220;  Sivall  v.  Clarke,  51  Cal. 
227;  Myers  v.  Hazzard,  4  McCrary,  94.] 

Where  a  fund  in  the  Court  of  Chancery  is  assigned,  a  stop  order 
should  be  obtained  by  the  assignee  to  take  it  out  of  the  order  and 
disposition  of  the  assignor.  Bartlett  v.  Bartlett,  1  De  Gex.  &  Jo. 
127. 

But  unless  that  which  is  the  subject  of  the  assignment  is  a  share 
of  or  an  interest  in  or  a  charge  on  a  trust  fund,  it  is  not  necessary 
to  give  notice  to  the  trustee  or  to  obtain  a  stop  order.  See  Lordw. 
Colvin,  2  Drew.  &  Sm.  82.  There  the  solicitor  to  a  party  in  a  suit 
assigned  the  costs  due  and  to  become  due  to  him  in  the  suit,  and 
subsequently  became  insolvent;  and  an  order  was  afterwards  made 
for  the  payment  of  the  costs  out  of  a  fund  in  the  Court,  and  the  pro- 
visional assignee  in  insolvency  of  the  solicitor  claimed  the  costs,  as 
against  a  person  to  whom  they  had  been  assigned  as  being  in  the 
order  and  disposition  of  the  insolvent,  upon  the  ground  that,  though 
notice  of  the  assignment  had  been  given  to  the  solicitor  for  the  plain- 
tiff in  the  suit,  no  stop  order  had  been  obtained  on  the  fund  in  Court. 
It  was  held  by  Sir  R.  T.  Kindersley,  V.-C,  that  it  was  unnecessary 
for  the  assignee  to  have  obtained  any  stop  order,  inasmuch  as  at  the 
respective  times  when  the  assignment  and  the  insolvency  took  place 
previous  to  the  order  for  the  payment  of  the  costs,  the  solicitor  had 
no  charge  or  lien  on  the  fund  in  Court,  and  that  therefore  they  were 
not  in  the  order  and  disposition  of  the  insolvent  so  as  to  pass  to  his 
assignees  in  insolvency. 

Notice  to  an  executor  of  an  assignment  of  a  fund,  part  of  his  tes- 
tator's estate,  paid  into  Court,  in  a  suit  for  the  administration  of  the 
estate,  or  under  the  "Trustee  Relief  A.ct,"  will  be  sufficient  for  that 
purpose  without  a  stop  order.  Thompson  v.  Tomkins,  2  Drew.  &  Sm. 
8.     If  indeed  any  subsequent  encumbrancer  gets  a  stop  order  be- 
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fore  such  notice  is  given,  such  stop  order  takes  priority.      Per  Kind- 
ersley,  V.-C,  in  Thompson  v.  Tomkins,  2  Drew.  &  Sm.  20. 

If  the  right  to  publish  a  newspaper  be  assigned  by  way  of  mort- 
gage, it  seems  that  the  proper  way  to  take  it  out  of  the  reputed 
ownership  clause  would  be  to  give  notice  of  the  assignment  at  the 
Stamp  Office,  where  the  proprietorship  of  the  newspaper  is  regis- 
tered. Ex  parte  Foss,  2  De  G.  &  Jo.  230;  and  see  5  Jarm.  Byth. 
269,  3rd  ed. 

The  meaning  of  that  part  of  the  clause  referring  to  goods  and 
chattels  in  the  possession,  order,  or  disposition  of  the  bankrupt,  "with 
the  consent  and  permission  of  the  true  owner,"  is  well  ex 
[  *  867  ]  plained  in  the  case  of  Joy  v.  Campbell,  1  S.  &  L.  *  p.  328, 
viz.  that  it  is  where  a  person  who  is  not  the  owner,  to  whom 
the  chattels  do  not  properly  belong,  and  who  ought  not  to  have  them, 
is  permitted  by  the  owner,  unconscientiously  as  the  act  supposes,  to 
have  such  order  and  disposition. 

The  first  question  which  generally  arises  in  discussing  this  ques- 
tion is,  ^Yho  is  the  true  owner?  It  is  clear  that  the  person  who  is 
the  purchaser  or  even  the  mortgagee  of  goods  is  the  true  owner. 
Ryall  v.  Roivles,  1  Ves.  348;  1  Atk.  165,  ante,  p.  796. 

The  trustee  of  a  bankrupt  is  the  true  owner  of  his  goods  and 
chattels.     Butler  v.  Hobson,  4  Bing.  N.  C.  290;  5  Scott,  823. 

Creditors  moreover  having  legal  or  equitable  charges  or  liens  upon 
goods  and  chattels  left  by  their  consent  in  the  order  and  disposition 
of  the  bankrupt  are  true  owners.  Ryall  v.  Roivles,  1  Ves.  348; 
Homsbyv.  Miller,  1  Ell.  &E11.  192;  Re  Slee,  15  L.  R.  Eq.  69.  The 
result  is,  that  on  the  bankruptcy  of  the  debtors  they  lose  their  liens. 
Boggard  v.  Mackenzie,  25  Beav.  493;  L.  C.  M.  718,  3rd  ed. 

AY  here  a  trader  who  makes  a  deposit  as  a  security  for  a  trade  debt 
of  documents  evidencing  his  title,  such  as  bonds,  or  certificates  of 
shares,  upon  the  bankruptcy  of  the  trader,  the  trustee  in  bankruptcy, 
although  he  may  not  be  able  to  recover  the  documents  deposited  as 
security,  will  it  seems,  be  entitled  to  recover  the  money  represented 
thereby,  if  notice  to  the  proper  persons  has  not  been  given  of  the 
deposit.  See  Broadbent  v.  Varley,  12  C.  B.  N.  S.  214;  Gibson  v. 
Overbury,  7  M.  &  W.  555;  and  the  remarks  thereon  in  Green  v. 
Ingham,  2  L.  K  C.  P.  525. 

A  trustee  having  the  legal  right  to  the  possession  of  the  property, 
and  the  power  of  dealing  with  it,  will  be  considered  as  the  "true 
owner,"  so  that  his  consent  and  permission  "will  be  sufficient  al- 
though his  cestui  que  trusts  be  infants."  Ex  parte  Dale,  Buck,  365; 
see  also  Darby  v.  Smith,  8  T.  R.  82,  and  the  observations  thereon  in 
Ex  parte  Symmons,  14  Ch.  D.  693.  An  able  writer  however  has 
expressed  a'different  opinion,  observing  that  "whether  the  permission 
of  a  bare  trustee  can  be  said  to  be  that  of  the  'true  owner,'  to  the  pre- 
judice of  innocent  cestuis  que  trust,  is  a  question  of  some  difficulty, 
but  which  upon  principle  should,  it  is  conceived,  be  answered  in  the 
negative."    Lewin  on  Trustees,  223,  7th  ed. ;  and  see  cases  there  cited. 
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A  cestui  que  trust  absolutely  entitled  is,  it  seems,  the  true  owner, 
so  that  if  he  leaves  the  goods  and  chattels  to  which  he  is  entitled  in 
the  possession  of  the  trustee,  they  will  be  considered  as  being  in  his 
reputed  ownership.  Ex  parte  Burbridyr,  1  Deac.  131;  4  Deac.  & 
Cb.  87. 

A  true  owner  in  order  to  give  consent  must  have  a 
capacity  for  doing  so;  hence  as  infants  cannot  *  give  con-   [  *868  ] 
sent,  goods  and  chattels  belonging  to  them  in  possession 
of  a  party   who  becomes   bankrupt  will    not  be   considered   in   his 
reputed  ownership.       Viner  v.  Cadell,  3  Esp.  88. 

If  a  husband  is  trustee  for  his  wife,  of  her  separate  property, 
where  no  other  trustee  has  been  appointed,  and  it  is  in  his  possession 
at  the  commencement  of  his  bankruptcy  it  will  not  pass  to  his  trustee 
(Ex  parte  Sibeth,  In  re  Sibbeth,  14  Q.  B.  D.  417),  and  this  is  also 
the  case  where  that  which  is  the  wife's  separate  property  becomes 
so  by  virtue  of  a  marriage  contract  entered  into  in  a  foreign  country. 
lb. 

The  goods  of  a  woman  married  to  and  living  as  wife  with  a 
person  who  becomes  bankrupt  or  insolvent,  he  having  a  former  wife 
living,  would  not,  it  seems,  pass  to  his  assignees  (although  such 
goods  were  in  his  possession)  if  she  were  ignorant  of  the  former 
marriage.  But  if  she  allowed  him  the  control  and  management  of 
her  property  after  discovery  of  the  former  marriage,  such  property 
would,  as  is  laid  down  in  the  principal  case,  pass  to  his  assignees: 
Mace  v.  Cadell;  Miller  v.  Demetz,  1  Mood.  &  Rob.  479.  See  also 
Re  Be-ale,  4(3  L.  J.  (Bank.)  17. 

Assuming  the  real  owner  to  have  a  capacity  to  consent,  it  must 
appear  that  the  bankrupt  had  possession  with  such  consent.  As  for 
instance,  where,  after  the  assignment  of  a  trade  debt,  the  assignee 
gives  no  notice  of  the  assignment  to  the  debtor. 

But  notice  given,  of  a  previous  assignment  at  any  time  before  an 
act  of  bankruptcy  by  the,  reputed  owner  will  be  sufficient  to  take 
the  subject-matter  of  the  assignment  out  of  the  reputed  ownership 
of  the  assignor.     Ex  parte  Littledale,  0  De  G.  Mac.  &  G.  714. 

Upon  the  same  principle  cheques  (Moore  v.  Barthrop,  1  B.  &  C. 
5),  bills  of  exchange,  or  promissorv  notes  (Belcher  v.  Campbell,  8 
Q.  B.  1;  Buchanan  v.  Findlay,  9  B.  &  C.  738;  4  Man.  &  By.  523; 
Bruce  v.  Hurley,  1  Stark.  23;  and  see  Took  v.  H  oiling  worth,  5  T. 
R.  215),  placed  in  the  hands  of  a  person  for  a  specific  purpose, 
will  not  be  considered  as  being  within  his  reputed  ownership.  See 
further  on  this  subject,  note  to  Joy  v.  Campbell,  Lead.  Cas.  on 
Merc,  and  Marit.  Law,  p.  751,  3rd  ed. 

It  may  be  here  mentioned  that  under  the  Bankruptcy  Act,  1883, 
as  well  as  under  that  of  1809,  goods  in  the  order  and  disposition  of 
the  bankrupt  vest  in  the  trustee  upon  his  appointment  in  the  same 
manner  as  the  actual  property  of  the  bankrupt. 

The  Bankruptcy  Act,  1809  (32  &  33  Vict  c.  71),  since  repealed, 
made   an  important,  but  not  final,  change  in  the   law  of  reputed 
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ownership,  1st,  by  confining  it  to  traders,  and  2ndly,  by  excluding 
from  its  operation  all  choses  in  action  other  than  debts 
[  *  S69  ]  which  had  become  due  to  the  bankrupt  *  in  the  course  of 
his  trade.  It  is  as  follows.  "The  property  of  the  bank- 
rupt divisible  amongst  his  creditors,  and  in  this  act  referred  to  as 
the  property  of  the  bankrupt,  shall  (amongst  other  things),  comprise 
the  following  particulars: — All  goods  and  chattels  being,  at  the 
commencement  of  the  bankruptcy,  in  the  possession,  order  or  dis- 
position of  the  bankrupt,  being  a  trader,  by  the  consent  and  per- 
mission of  the  true  owner,  of  which  goods  and  chattels  the  bankrupt 
is  reputed  owner,  or  of  which  he  has  taken  upon  himself  the  sale  or 
disposition  as  owner;  provided  that  things  in  action,  other  than 
debts  due  to  him  in  the  course  of  his  trade  or  business,  shall  not  be 
deemed  goods  and  chattels  within  the  meaning  of  this  clause." 
(Sect. -15,  art.  5.) 

The  doctrine  of  reputed  ownership  is  now  regulated  by  sec.  44 
(iii.)  of  the  Bankruptcy  Act,  1883,  repealing  and  modifying  the  Act 
of  1809.     See  ante,  p.  858. 

4.  Priorities  of  equitable  interests  in  land  not  affected  by  notice 
to  trustees,  when.  ] — The  doctrine  of  notice  applicable  in  determin- 
ing the  priority  of  purchasers,  or  incumbrancers  of  choses  in  action, 
does  not  prevail  as  to  equitable  estates  or  interests  in  land,  whether 
freehold  or  leasehold:  see  Jones  v.  Jones,  8  Sim.  633;  Wilmot  v. 
Pike,  5  Hare,  14;  Peacock  v.  Burt,  Coote  on  Mortgages,  G93:  Lee  v. 
Howleti,  2  K  &  J.  531;  Phipps  v.  Lovegrove,  16  L.  K.  Eq.  80;  Ex 
parte  Kabbige,  In  re  Pooley,  8  Ch.  D.  370;  and  see  Wiltshire  v.  Rab- 
bits, 14  Sim.  76.  There  a  testator  bequeathed  a  leasehold  estate  to 
trustees,  upon  trust,  as  therein  mentioned;  and  first,  he  charged 
the  estate  with  the  payment  of  an  annuity  to  his  daughter  during 
all  his  interest  in  the  estate.  The  daughter  afterwards  mortgaged 
her  annuity,  first  to  A.,  and  afterwards  to  B.,  but  B.  gave  the  trus- 
tees notice  of  his  mortgage  before  A.  did.  It  was  held,  by  Sir  L. 
Shadwell,  V.-C,  that  the  annuity  was  not  a  chose  in  action,  but  a 
chattel  interest,  and  that  B.  had  not  gained  any  priority  over  A. 

AVhere,  however,  a  person  is  equitably  entitled  to  moneys  secured 
on  (Daniel  v.  Freeman,  11  I.  R.  Eq.  233)  or  to  arise  from  the  sale 
of  (Lee  v.  Howlett,  2  K.  &  J.  531;  Foster  v.  Cockerell,  3  C.  &_F. 
456;  The  Consolidated  Investment,  &c,  Co.  v.  Riley,  1  Giff.  371) 
real  estate,  or  to  a  portion  to  be  raised  by  trustees  out  of  real  estate 
by  sale,  mortgage,  or  otherwise  (Re  Hughes''  Trust,  2  H.  &  M.  89), 
such  person  is  not  considered  to  have  an  interest  in  land,  and  the 
assignees  of  such  moneys,  in  order  to  retain  priority  over  subsequent 
assignees  for  value,  must  give  notice  to  the  trustees,  and  previous 
to  32  &  33  Vict.  c.  7  (the  Bankruptcy  Act,  1869),  they  were 
[  *  870  ]  also  *  required  to  give  such  notice  to  prevent  the  applica- 
of  the  doctrine  of  reputed  ownership. 

The  registration  of  an  assignment  of  a  legacy  charged  upon  land 
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in  a  Register  County  is  unnecessary,  and  will  not  postpone  a  prior 
unregistered  assignment  of  the  same  legacy:  Malcolm  \.  Charles- 
worth,  1  Kee.  63. 

IV.  To  whom  notice  shouh I  he  given  of  an  Assignment.']  Notice 
of  an  assignment  of  personalty  vested  in  trustees,  or  of  debts  should 
as  a  general  rule  be  given  to  all  the  trustees  or  debtors  in  writing: 
In  re  Hall,  Nolan  v.  O'Brien,  7  L.  R.  Ir.  180. 

And  where  funds  assigned  are  affected  by  successive  trusts,  notice 
of  an  assignment,  in  order  to  be  effectual,  should  be  given  to  the 
trustees  having  the  control  of  the  funds:  Bridge  v.  Beadon,  3  L.  11. 
Eq.  664. 

Notice  to  one  of  several  co-trustees  or  obligors  is,  it  seems,  suffi- 
cient notice  as  long  as  circumstances  remain  unaltered,  because  a 
subsequent  incumbrancer  Ought  to  make  inquiries  from  all  the  trus- 
tees; but  it  would  not  bo  sufficient  on  the  death  of  that  trustee  or 
obligor,  or  upon  his  otherwise  ceasing  to  continue  a  trustee  (Smith 
v.  Smith,  2  C.  &  M.  231;  Timson  v.  Ramsbottom,  2  Kee.  35;  Meux 
v.  Bell,  1  Hare,  73;  Wise  v.  Wise,  2  J.  &  L.  403;  Ex  parte  Hen- 
nessey,  1  C.  &  L.  562;  Ex  parte  Rogers,  8  De  G.  Mac.  &  G.  271; 
Willes  v.  Green hll I,  29  Beav.  387;  4  De  G.  F.  &  Jo.  147);  and  prior 
notice  given  by  a  subsequent  incumbrancer  to  the  surviving  trus- 
tees or  trustee,  would  give  him  priority:  Meux  v.  Bell,  1  Hare,  180; 
In  re  Hall,  Nolan  v.  O'Brien,  7  L.  R.  Ir.  180.  And  it  is  imma- 
terial whether  the  notice  be  given  to  an  acting  or  a  non-acting  trus- 
tee:  Smith  v.  Smith,  2  Cr.  &  Mees.  233. 

New  trustees  of  a  settlement  are  not  affected  with  notice  of  an 
assignment  of  the  funds  comprised  in  the  settlement  given  to  their 
predecessors,  nor  are  they  bound  to  inquire  from  them  whether  they 
have  received  notice  of  any  incumbrance,  and  it  has  never  been  the 
practice  of  the  Court  of  Chancery  on  appointing  new  trustees  of 
funds  to  make  such  an  inquiry:  Phipps  v.  Lovegrove,  10  L.  R.  Eq. 
80.  Hence  if  notice  be  given  to  all  the  trustees  who  afterwards  die 
or  retire,  and  new  trustees  are  appointed,  such  trustees  will  not  in- 
cur any  liability  if  they  distribute  the  trust  funds  before  receiving 
any  notice  {Phipps  v.  Lovegrove,  16  L.  R.  Eq.  80),  and  a  subsequent 
incumbrancer  who  gives  notice  to  them  will  gain  priority  over  a 
former  incumbrancer  who  merely  gave  notice  to  their  predecessors; 
see  Phipps  v.  Lovegrove,  16  L.  R.  Eq.  80:  Meux  v.  Bell,  1  Hare,  97. 
Sed  vide  Re  Durand's  Trusts,  8  W.  R.  (L.  C.  &  L.  L.  J.)  33;  Etty  v. 
Bridges,  2  Y.  &  C.  C.  C.  492;  Browne  \.  Savage,  4 Drew.  (535. 

*  It  follows,  therefore,  that  assignees  are  not  perfectly  [*S71  ] 
secure  even  when  they  give  notice  to  all  tho  trustees;  but 
if  they  wish  to  be  so  they  should  repeat  their  notice  when  new  trus- 
tees are  appointed,  obtain  a  distringas  upon  the  funds,  or  have  their 
deed  endorsed  on  the  original  deed,  or  obtain  a  transfer  of  the 
funds  into  Court.     Phipps  v.  Lovegrove,  16  L.  R.  Eq.  90.     And  see 
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London    Chartered   Bank   of  Australia  v.  Lempriere,  4  L.  R.  P.  C. 

C.  572. 

Although  as  a  general  rule  notice  to  one  of  several  trustees  is, 
with  the  limitations  before  mentioned,  sufficient,  yet  where  such  one 
of  the  trustees  is  also  a  beneficiary,  and  assigns  his  beneficial  in- 
terest in  the  trust  fund  to  a  stranger,  the  notice  acquired  by  such 
trustee  as  assignor  Avill  not  constitute  notice  to  the  trustees  so  as  to 
prevail  over  subsequent  incumbrances,  it  being  the  interest  of  such 
trustee  as  assignor  to  conceal  the  assignment;  but  where  such  trus- 
tee assigns  his  beneficial  interest  to  one  of  his  co-trustees,  the  no- 
tice which  that  co-trustee  acquires  as  assignee  constitutes  during 
his  life  notice  to  the  trustees,  it  not  being  his  interest  as  assignee 
to  conceal  the  assignment,  and  therefore  it  will  prevail  over  sub- 
sequent incumbrancers  with  notice:  Browne  v.  Savage,  4  Drew. 
635;  Willes  v.  Greenhill,  29  Beav.  376,  391;  Commissioners  of  Pub- 
lic Works  v.  Harby,  23  Beav.  508;  BeSelby,  8  De  G.  Mac.  &  G.  271. 
But  see  Ex  parte  Stewart,  In  re  Shelley,  34  L.  J.  (Bk.)  N.  S.  6. 

If  the  trustee  is  himself  a  person  who  has  advanced  money  to  a 
beneficiary,  and  has  taken  an  equitable  assignment,  inasmuch  as 
he  could  not  give  notice  to  himself,  he  will  be  entitled  to  priority 
over  any  person  taking  a  subsequent  assignment:  Elder  v.  Maclean, 
3  Jur.  N.  S.  284;  5  W.  B.  447,  per  Kindersley,  V.-C,  Thompson  v. 
Tomki'ns,  2  Dr.  &  Sm.  8;  Assignees  of  Dunne  v.  Hibernian  Joint 
Stock  Co.,  2  Ir.  B.  Eq.  82;  Phipps  v.  Lovegrove,  16  L.  B.  Eq.  80. 
Side  vide  The  Commissioners  of  Public  Works  v.  Harby,  23  Beav. 
508;  26  L.  J.  N.  S.  (Ch.),  472;  3  Jur.  N.  S.  478. 

A  trustee  who  receives  notice  of  an  assignment  of  the  trust  fund 
made  by  the  cestui  que  trust,  is  not,  in  the  absence  of  inquiry,  bound 
to  inform  the  person  giving  him  the  notice,  that  he  himself  has  a 
prior  assignment,  and  by  omitting  to  give  that  information  the 
trustee  will  not  lose  his  priority:  InreLewer,  4  Ch.  D.  101;  5  Ch. 

D.  61.  Secus,  if  he  had  held  out  any  inducement  to  such  person 
to  advance  his  money:  lb.  [If  the  trust  fund  consists  of  notes, 
bonds,  policies  of  insurance,  and  other  similar  choses  in  action,  no- 
tice should  be  given  to  the  promisors,  obligors,  or  makers  of  the 
instruments:  Van  Buskirk  v.  Ins.  Co.,  14  Conn.  145;  Murdock  v. 
Finney,  2L  Mo.  138;  Campbell  v.  Day,  16  Vt.  358;  Judson  v.  Cor- 
coran, 18  How.  614.] 

Although  notice  should  be  given  as  early  as  possible,  it  is  suffi- 
cient if  it  be  given  before  another  notice:  Meux  v.  Bell,  1  Hare,  86; 
Stocks  v.  Dobson,  4  De   G.  M.  &   G.  17;  Browne  v.  Savage,  5   Jur. 

N.  S.  1020.  A  purchaser,  moreover,  from,  an  assignee 
[  *872  ]    *  who  has  given  no  notice  cannot  object  to  the  title,  unless 

he  can  show  some  intermediate  incumbrance,  but  the  ven- 
dor ought  to  point  out  to  him  who  have  been  the  trustees  from  time 
to  time,  in  order  to  enable  the  purchaser  to  ascertain  whether  there 
have  or  have  not  been  any  intermediate  incumbrances:  Hobson\.  Bell, 
2  Beav.  17.  If,  however,  evidence  as  to  the  persons  who  have  been 
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trustees  is  not  produced,  the  title  will  bo  bad  (lb.  p.  24);  but  time 
may  be  given  to  produce  sufficient  evidence,  if  the  vendor  thinks  he 
can  procure  it:     lb.  25. 

Notice  by  a  subsequent  incumbrancer  to  a  person  who  may  pos- 
sibly become  a  trustee,  before  he  was  actually  one,  will  be  ineffec- 
tual to  displace  the  priority  of  a  former  incumbrancer.  Thus,  in 
Buller  v.  Plunkett,  1  J.  A;  EL  441,  an  officer  in  the  army  covenanted 
to  assign  to  the  trustees  of  a  settlement  any  moneys  which  he-might 
receive  from  the  sale  of  his  commission,  and  subsequently  executed 
a  second  covenant  to  assign  the  same  proceeds  to  another  person 
who  had  no  notice  of  the  settlement.  The  second  assignee  gave 
the  first  notice  to  the  army  agent  of  the  regiment,  but  the  trustees 
also  gave  notice  both  notices  being  given  before  the  fund  reached 
the  army  agent's  hands.  It  was  held  by  Sir  W.  Page  Wood,  V.C., 
that  the  trustees  of  the  settlement  had  priority.  See  also  Webster 
v.  Webster,  SI  Beav.  393;  Somerset  v.  Cox,  33  Beav.  G34;  Yates  v. 
Cox,  17  W,  &  (M.  11.)  20. 

And  where  an  equitable  assignee  gives  notice  before  the  fund 
comes  into  possession  of  a  trustee,  as,  for  instance,  an  army  agent 
he  will  be  postponed  to  a  subsequent  assignee,  who  has  given  notice 
after  the  fund  has  come  into  possession:  Somerset  v.  Cox,  33  Beav. 
63  i.  [In  some  of  the  States,  it  is  held  that  an  assignment  of  a 
chose  inaction  is  complete  in  itself  when  the  assignor  and  assignee 
have  completed  the  transfer,  and  that  notice  to  the  debtor  is  not 
necessary  in  order  to  make  the  assignment  valid  as  against  third 
persons,  or  attaching  creditors,  or  subsequent  assignees  without  no- 
tice: Conway  v.  Cutting,  50 N.  H.  408;  Garland  v.  Harrington,  51  N. 
H.  409;  Talbot  v.  Cook,  7  Mon.  438;Beckwith  v.  Bank,  5  Seld.  211; 
Littlefield  v.  Smith,  17  Me.  327;  Maybin  v.  Kirby,  4  Rich.  Eq.  105.] 

"Where,  moreover,  an  officer  retired  from  Her  Majesty's  services 
the  amount  in  respect  of  his  commission  to  which  he  was  entitled 
under  34  &  35  Vict.  c.  86,  s.  3,  "upon  his  retirement,"  though  it  had 
been  previously  lodged  by  the  Army  Purchase  Commissioners  with 
the  army  agents,  and  by  them  entered  in  their  books  under  the 
officer's  name,  was  not  money  of  the  officer  so  as  to  be  capable  of 
being  affected  by  notice  from  an  incumbrancer  to  the  army  agents 
until  the  retirement  was  gazetted.  Johnstone  v.  Cox,  16  Ch.  D. 
571;  19  Ch.  D.  17,  and  see  Roxburghe  v.  Cox,  17  Ch.  520. 

These  cases  arising  out  of  sales  of  commissions,  when  they  come 
to  be  examined,  turn  upon  the  fact  that  the  notice  was  given  to  a 
mere  possible  agent  before  he  was  an  actual  agent— before  the  time 
at  which  he  was  in  any  sense  liable  to  make  payment,  neither  be- 
ing himself  a  debtor,  nor  at  that  time  charged  with  the 
duty  of  paying  the  money  in  question.  *  See  Addison  [*S73  ] 
v.  Cox,  8  L.  K.  Ch.  App.  79:  in  which  case,  however,  it 
was  held  that  when  the  second  notice  was  given  by  the  first  assignee, 
the  army  agents  had  become  the  stakeholders  of  the  agreed  and 
appropriated  fund  for  the  assignor's  payment. 
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Notice  of  an  assignment  to  the  solicitors  of  trustees  Las  been  held 
sufficient •  Richards  v.  Gledstanes,  3  Giff.  298;  Willes  v.  Greenhill, 
29  Beav.  392;  but  see  Re  Durand's  Trusts,  8  W.  K  (L.  C.  &  L. 
J. )  33. 

But  it  seems  that  they  ought  to  be  solicitors  who  are  actually, 
either  expressly  or  impliedly  authorised  as  agents  to  receive  such 
notices:  Saffron  Walden  Second  Benefit  Building  Society  v.  Rayner, 
14  Ch.  D.  406,  410. 

It  seems,  in  fact,  that  they  ought  to  be  solicitors  in  hdc  re,  and 
that  beyond  that,  for  the  purpose  of  receiving  notice,  the  solicitor- 
ship  does  not  extend,  and  that  a  man  is  not  an  agent  for  the  pur- 
pose of  receiving  notice  of  an  incumbrance  created  by  a  cestui  que 
trust  because  he  was  the  solicitor  employed  to  invest  the  moneys, 
or  even  because  he,  for  convenience,  received  from  the  mortgagor 
the  interest,  and  handed  it  by  the  direction  of  the  trustees  to  the 
different  persons  entitled  to  receive  it:    lb.  409. 

Nor  would  solicitors  accepting  notice  of  an  incumbrance  under  a 
misapprehension  of  the  law  be  liable  personally,  unless  they  made 
a  representation  to  the  parties  serving  such  notice,  that  they  were 
duly  authorised  as  the  agents  of  the  trustees  to  receive  such  notice 
on  behalf  of  the  trustees:  Saffron  Walden  Second  Benefit  Building 
Society  v.  Rayner,  14  Ch.  D.  406,  412,  413. 

No  doubt  there  are  cases  in  bankruptcy  in  which  it  was  held  that 
notice  to  a  person  acting  as  solicitor  was  sufficient  to  take  a  chose 
in  action  out  of  the  order  and  disposition  of  the  assignor.  James, 
L.  J.,  however,  in  alluding  to  these  cases,  remarks,  "Whether  I 
should  have  decided  those  cases  originally  as  they  were  decided,  I 
will  not  undertake  to  say,  but  it  seems  to  me  that  the  question  what 
is  sufficient  notice  to  prevent  a  thing  from  being  alleged  to  be  in 
the  order  and  disposition  of  an  apparent  owner,  with  the  consent  of 
the  true  owner,  stands  upon  a  very  different  footing  from  the  ques- 
tion what  is  sufficient  notice  as  regards  successive  incumbrancers. 
The  Courts  have  a  great  inclination  to  prevent  a  man  losing  his 
property  through  the  fiction  that  somebody  else  has  been  giving 
credit  to  the  bankrupt  on  the  supposition  that  it  was  his,  which 
one  knows  is  not  the  fact  in  one  case  out  of  a  hundred:"  Saffron 
Walden  Second  Benefit  Building  Society  v.  Rayner,  14  Ch.  D.  409. 
The  assignee  in  the  case  of  the  assignment  of  such  things  as 
shares  in  a  public  company,  or  of  a  policy  of  assurance, 
[  *874]  should  give  *  actual  notice  to  the  office  of  the  company, 
for  notice  to  a  shareholder  will  not  be  held  constructive 
notice  to  the  company:  Thompson  v.  Speirs  (13  Sim.  469);  Re 
I'htnnas  and  William  Sty  an,  1  Ph.  105;  Thompson  v.  Tomkins,  2 
Drew.  &  Sm.  8;  Re  Careid's  Estate  Act,  31  Beav.  39;  Edwards  v. 
Martin,  1  L.  R.  Eq.  121. 

Notice,  however,  of  the  assignment  of  shares  when  given  to 
proper  officers  of  the  company,  as  the  secretary  {Ex parte  Stright,  In 
the  matter  of  Eyles,  1  Mont.  502;    Gale  v.  Lewis,  9  Q.  B.  730;  16 
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L.  J.  (Q.  B.),  119);  a  director  and  actuary  (Ex  parte  Watkins,  1 
Mont,  &  Ayr.  689;  4  D.  &  C.  87;  sed  vide  Ex  parte  Hennessey,  1 
C.  &  L.  599),  a  director  and  auditor  (Ex  parlc  Waithman,  1  D.  & 
C.  1 12;  sed  vide  Ex  parte  Hennessey,  1  0.  &  L.  559),  lias  been  held 
good. 

But  a  mere  casual  mention  thereof  to  a  clerk  in  the  office  of  the 
company  has  been  held  not  to  be  constructive  notice  to  the  com 
pany  in  whose  employ  ho  is:  Ex  parte  Carbis,  4  Do  &  C.  354;  1 
Mont.  &  Ayr.  693,  n.  See  also  The  Soci6t6  Generate  de  Paris  v. 
Tramways  Union  Co.,  14  Q.  B.  D.  424;  but  verbal  notice  to  a  board 
of  directors  in  the  way  of  business  has  been  held  good;  Re  Agra 
Bank,  3  L.  R.  Ch.  App.  555;  Alletson  v.  Chichester,  10  L.  R.  C.  P. 
3l(J.      See  also  Ex  parte  Richardson,  Mont.  &  Ch.  43. 

As  to  the  notice  required  to  bo  given  under  the  Policies  Assur- 
auce  Act,  1867,  see  post.  pp.  889,  890. 

As  notice  to  one  of  the  partners  in  a  partnership  transaction  is 
notice  to  tho  partnership,  it  was  held  at  one  time  that  where  a 
person  insured  his  life  in  an  office  by  the  constitution  of  which  he 
became  a  partner;  upon  his  making  an  assignment  of  the  policy, 
his  knowledge  thereof  was,  in  point  of  law,  notice  to  the  company 
(Duncan  v.  Chamberlayne,  11  Sim.  120;  Re  Styan,  1  Ph.  105). 

Subsequent  decisions,  however,  have  most  clearly  laid  down  the 
law  that  such  knowledge  does  not  amount  to  notice,  for  it  is  evident 
that  in  such  a  case  it  is  the  assignor's  interest  to  conceal  the  as- 
signment from  the  society,  and  it  cannot,  therefore,  be  presumed 
that  he  has  acquainted  them  of  it  (Ex  parte  Hennessey,  1  C.  &  L. 
559;  Thompson  v.  Speirs,  13  Sim.  469;  Martin  v.  Sedgwick,  9  Beav. 
333;  Powles  v.  Page,  3  C.  B.  10;  Ex  parte  Boulton,  1  Do  G.  &  J. 
175);  and  the  employment  in  the  assignment  of  a  policy  of  assur- 
ance, of  a  solicitor,  wno  was  a  local  agent  of  the  insurance  company, 
will  not  affect  the  company  with  notice:  In  re  Russell's  Policu 
Trusts,  15  L.  R.  Eq.  20. 

Although  ordinarily  notices  should  be  given  either  by  the  as- 
signee himself,  or  some  agent  for  him,  whatever  may  have  been  the 
case  formerly,  it  is  now  considered  sufficient  if  the  trus- 
tee *has  received  aliunde  such  notice  as  a  reasonable  man  [  *  875  ] 
in  the  ordinary  course  of  business  would  acttipon:  Lloyd  v. 
Bankes,  3  L.  R.  Ch.  App.  488;  reversing  lb.,  4  L.  R.  Eq.  222;  and  over 
ruling  Re  Brown's  Trusts,  5  L.  R.  Eq.  88.  Although  formal  notice  to 
the  trustee  of  tho  proceeds  of  real  estate  or  of  a  chose  in  action  of 
an  incumbrance  thereupon  does  not  give  priority  over  an  earlier  in- 
cumbrancer, of  which  the  trustee  may  have  obtained  accidental 
notice,  the  converse  proposition  that  incumbrances  are  to  rank  not 
in  the  order  of  notices  given  by  the  incumbrancers  but  of  accidental 
knowledge  obtained  by  the  trustee  does  not  hold  good:  Ardcn  v. 
Arden,  29  Ch.  D.  702.' 

AVhere  stock  standing  in  the  names  of  trustees  lias  been  given  as 
a  specific  legacy,  and  no  assent  has  been  given  to  it  by  the  executor, 

77 


*  876  RYALL  V.  ROWLES. 

notice  to  one  of  the  trustees,  not  being  an  executor,  is  not  sufficient 
to  vest  in  the  parties  claiming  by  assignment  from  the  legatee,  that 
equitable  possession  of  the  fund  which  is  required  in  order  to  post- 
pone a  subsequent  incumbrancer  who  has  taken  the  precaution  of 
giving  such  notice  to  the  executor:  Holt  v.  Deicell,  4  Hare,  447 

Although  it  is  obviously  better  to  give  a  written  notice,  parol 
notice  is  sufficient  (Smith  v.  Smith,  2  Cr.  &  M.  231;  Ex  parte  Car- 
bis,  4D&C.  357;  Browne  v.  Savage,  4  Drew.  640;  Re  Tichener, 
35  Beav.  317);  but  a  statement  made  in  a  mere  casual  conversation 
is  not  so:  Re>  Tichener,  35  Beav.  317;  In  re  Brown'' s  Trusts,  5  L.  R. 
Eq.  SS;  Saffron  Walden  Second  Benefit  Building  Society  \  Rayner, 
1  4  Ch.  D.  406,  410. 

It  seems,  however,  that  although  a  general  notice  of  a  charge 
without  specifying  the  amount  will  be  sufficient  (21  Beav.  434), 
and  that  a  mere  mistake  in  the  description  of  the  fund,  if  there  is 
no  doubt  as  to  its  being  intended,  will  not  render  the  notice  void  as 
against  a  subsequent  purchaser,  the  Court  will  not  allow  the  former 
assignment  to  stand  as  a  security  against  him  beyond  the  sum  men- 
tioned in  the  notice:  Woodburn  v.  Grant,  22  Beav.  483:  and  see 
Re  Bright' s  Trust,  21  Beav.  430,  in  which  case  it  was  held  that 
where  two  charges  on  a  chose  in  action  were  contained  in  one  deed, 
and  a  notice  was  given  to  the  trustees  which  specified  one  only; 
the  trustees  had  not  constructive  notice  of  the  contents  of  the  deed, 
bo  that  notice  of  both  the  charges  was  to  be  imputed  to  them. 

It  may  be  here  mentioned  that  a  purchaser  or  incumbrancer  who 
has  notice  of  a  former  assignment  for  value  cannot  gain  priority 
either  by  giving  notice  to  trustees  or  by  obtaining  a  stop  order: 
Warburton  v.  Hill,  Kay,  470. 

"Where,  by  reason  of  the  death  of  the  person  in  whose  name  stock 
was  standing,  without  legal  representatives,  there  was  no  trustee  to 
whom  notice  could  be  given,  it  was  held,  by  Sir  J.  L.  Knight  Bruce, 
V.-C,  that  a  second  incumbrancer,  without  notice  of  the  first,  by 
serving  a  notice  of  distringas  on  the  Bank  of  England,  thereby  ob- 
tained priority:  Etty  v.  Bridges,  2  Y.  &  C.  C.  C.  486. 

But  under  the  Rules  of  the  Supreme  Court,  1883,  Order  XLVL, 
rule  2,  "  Xo  writ  of  distringas  shall  be  hereafter  issued  under  the 

Act,"  5  Vict.  c.  5,  s.  5. 
[  *876]  *  And  service  of  an  affidavit  and  of  the  duplicate  of  the 
filed  notice,  as  required  by  the  rules  of  1883,  upon  the  Bank 
of  England  or  any  public  company,  whether  incorporated  or  not,  is 
to  have  the  same  effect  as  a  distringas.  See  R.  S.  C.  1883,  Order 
XLVL,  rr.  3-11  See  In  re  Prynne,  W.  N.,  July  4,  1885,  p.  144; 
Morgan's  Chancery  Acts  and  Orders,  460,  461,  6th  ed. 

Where  a  fund  is  not  in  the  hands  of  trustees,  but  in  Court,  then 
a  person  taking  an  assignment  of  it  should  obtain  a  stop  order, 
otherwise,  a  subsequent  assignee  will  gain  priority  by  obtaining 
the  first  stop  order  (Greening  v.  Beckford,  5  Sim.  195;  Sivayne  v. 
Svcayne,  11  Beav.  463);  although  the  person  taking  the  first  as- 
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signment  be  a  trustee  of  the  fund  {Elder  v.  Maclean,  5  W.  R.  447, 
3  Jur.  N.  S.  283;  Thompson  v.  fTomkins,  2  Dr.  <fc  Sm.  8);  or,  although 
another  assignee,  after  payment  of  the  fund  into  Court,  has  given 
notice  to  the  trustees  prior,  in  point  of  date,  to  the  stop  order: 
Pinnock  v.  Bailey,  23  Ch.  D.  497,  498. 

In  fact,  when  an  assignment  is  made  of  an  interest  in  a  trust  fund, 
part  of  which  is  in  Court  and  part  in  the  hands  of  the  trustee-,  the 
assignee,  in  order  to  complete  his  title,  must,  as  regards  the  fund 
in  Court,  obtain  a  stop  order,  and  as  regards  the  funds  in  the  hands 
of  the  trustees  give  notice  to  the  trustees.  Notice  to  the  trustees 
will  be  ineffectual  as  regards  the  fund  in  Court,  and  as  to  that  fund 
the  priorities  of  different  assignees  will  bo  determined  by  the  dates 
at  which  they  have  obtained  stop  orders.  An  assigneo  who  has 
obtained  a  stop  order  is  entitled  (as  regards  the  fund  in  Court),  to 
priority  over  a  prior  assignee  (of  whose  assignment  he  had  no  no- 
tice), who  had  given  notice  to  the  trustees  before  the  date  of  the 
stop  order,  but  who  had  not  himself  obtained  any  stop  order: 
Mutual  Life  Assurance  Society  v.  Langley,  26  Ch.  D.  G86. 

And  in  a  recent  case  it  has  been  held  that  a  subsequent  incum- 
brancer of  a  fund  when  he  has  notice  of  a  former  incumbrance,  can- 
not obtain  priority7  by  obtaining  a  stop  order:  In  re  A.  D.  Holmes, 
W.  N.,  Jan.  24,  1*885,  p.  0.  The  order  should  be  left  at  the  Pay- 
master General's  office  {Waller  v.  Wildridge,  3  Ir.  Ch.  Rep.  155.) 

As  to  stop  orders,  see  New  R.  S.  C,  1883,  rule  XL VI.,  rr.  12-13, 
Morgan's  Chancery  Acts  and  Orders,  461,  462,  6th  ed. 

A  mere  notice  to  the  Paymaster-General  of  an  assignment  of 
funds  in  his  hands  is  of  no  avail  -against  a  stop  order  afterwards 
obtained  by  a  subsequent  purchaser  without  notice:  Warburton  v. 
Hill,  Kay,  470.  See  remarks  on  this  case  in  Haly  v.  Barry,  3  L.  R. 
Ch.  App.  456,  457. 

"Where  the  mortgagee  of  a  share  of  a  fund  in  Court  obtains  a 
stop  order,  which  in  effect  prevents  the  division  of  the 
fund  *  without  notice  to  him,  and  an  order  is  subsequently  [  *  877  ] 
made  for  the  distribution  of  the  fund,  and  the  share  of  the 
mortgagor  is  carried  over  to  the  account  of  him  and  his  incum- 
brancers, a  subsequent  incumbrancer  will  not  gain  priority  by  ob- 
taining a  stop  order  on  the  share  so  carried  over,  because.the  Court 
would  hold  the  fund  as  a  trustee  for  the  persons  entitled  thereto  in 
the  order  of  their  priorities:  Lister  v.  Tidd,  4  L.  R.  Eq.  462,  463. 

Where,  however,  notice  of  an  assignment  has  been  given  to  trus- 
tees of  a  fund  which  is  afterwards  paid  into  Court,  a  subsequent  as- 
signee will  not  by  obtaining  a  stop  order  gain  priority  over  the  first 
{Livesey  v.  Harding,  23  Beav.  141;  Brearcliff  v.  Dorrington,  4  De 
G.  &  Sm.  122;  In  re  Atkinson,  2  De.  G.  Mac.  &  G.  140),  and  the  same 
rule  is  applicable  as  between  two  judgment  creditors  :  Thomas  v. 
Cross,  2  Drew.  &  Sm.  423. 

Moreover,  even  if  notice  of  his  charge  upon  the  trust  fund  be 
given  by  a  second  incumbrancer,  to  a  trustee  after  the  trust  fund 
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has  been  transferred  by  him  into  Court,  snch  second  incumbrancer 
■will,  even  without  the  aid  of  a  stop  order,  obtain  priority  over  a  pre- 
ceding assignment  of  "which  no  notice  had  been  given  to  the  trus- 
tee, and  in  respect  of  which  no  stop  order  had  been  obtained  :  In  re 
Hall,  Nolan  v.  O'Brien,  7  L.  R.  Ir.  180. 

Although  in  general  where  a  fund  is  in  Court,  a  stop  order  should 
be  obtained  by  the  assignee  to  take  it  out  of  the  order  and  disposi- 
tion of  the  assignor  (Bartlett  v.  Bartlett,  1  De  G.  &,  J.  127),  notice 
to  an  executor  of  an  assignment  of  a  fund,  part  of  his  testator's 
estate,  paid  into  Court  in  a  suit  for  the  administration  of  the  estate, 
or  under  the  "Trustee  Relief  Act,"  will  be  sufficient  for  that  pur- 
pose without  a  stop  order  :  Thompson  v.  Tomkins,  2  Drew.  &  Sm. 
8;  Day  v.  Day,  1  De  G.  &  Jo.  144.  If  indeed  any  subsequent  in- 
cumbrancer gets  a  stop  order  before  such  notice  is  given,  such  stop 
order  takes  priority:  Per  Kinder sley,  V.C.,  in  Thompson  v.  Tomkins, 
2  Drew.  &  Sm.  20. 

But  the  notice  given  to  the  executor  is  good  for  all  portions  of 
the  testator's  estate,  as  against  all  persons  becoming  incumbrancers 
after  such  notice  was  given.     lb. 

The  only  pi-oper  effect  of  a  stop  order,  whether  general  or  partic- 
Tilar,  is  confined  to  the  amount  on  which  the  order  is  founded,  and 
does  not  extend  further.  Thus,  in  Macleod  v.  Buchanan,  33  Beav. 
234,  A.  purchased  of  X.  one-seventh  part  of  a  fund  in  Court,  and 
obtained  a  general  stop  order  on  the  whole  fund.  A.  afterwards 
purchased  another  one- seventh  of  Y.,  but  obtained  no  further  stop 
order.  Y.  subsequently  mortgaged  to  B.  for  a  pre- existing 
[  *  878  ]  debt  the  one-seventh  which  he  had  already  sold  and  *  as- 
signed, and  two  years  afterward  B.  obtained  a  stop  order 
on  Y.'s  share.  It  was  held  by  Sir  John  Rom  illy,  M.R.,  whose  order 
was  on  appeal  affirmed  by  the  Lords  Justices  (4  De  G.  Jo.  &  Sm. 
265)  that  B.  had  priority  over  A.  in  respect  of  Y.'s  share. 

V.  Rights  and  Remedies  of  an  assignee  under  an  equitable  assign- 
ment]— Where  the  assignment  is  of  a  chose  in  action  in  equity,  the 
assignee  could  sue  for  it  in  his  own  name  in  the  Court  of  Chancery, 
and  could  compel  the  trustee  to  vest  the  legal  estate  in  him  :  Good- 
son  v.  Ellisson,  3  Russ.  583;  Jones  v.  Farrell,  1  De  G.  &  J.  208. 
[If  after  assignment  and  notice,  the  debtor  expressly  promises  the 
assignee  to  make  payment  to  him,  the  latter  even  under  the  com- 
mon-law rules,  can  maintain  a  suit  or  the  promise  in  his  own  name: 
Crocker  v.  Whitnev,  10  Mass.  316;  Jessell  v.  Williamsburgh  Ins. 
Co.,  3  Hill.  88.  See  Frye  v.  Bank  of  Illinois,  5  Gilman,  332;  Mason 
v.  York,  &c,  R.  R.,  52  Me.  82;  Currier  v.  Howard,  14  Gray,  511; 
Hodges  v.  Saunders,  17  Pick.  470.] 

Where  the  assignment  was  of  legal  chosesin  action,  the  Courts  of 

Law  have  for  a  long  time  allowed  the  assignee  to  sue  in  the  name 

of  the  assignor  :   Winch  v.  Kecley,  1  T.  R.  619;  De  Pothonier  v.  De 

Mattos,  Ell.  Bl.  &  Ell.  467.     See  Master  v.  Bidler,  4  T.  R.  340.     It 
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is  true  that  if  the  debtor  assented  to  tho  transfer  of  a  debt,  an  ac- 
tion might  bo  brought  at  law  against  him  by  the  assignee,  on  the  im- 
plied promise  to  pay  (Israel  v.  Douglas,  1  H.  Black.  23'.):  llarov  v. 
Husband;  4  B.  &  Ad.  611;  and  see  Addison  on  Contracts,  821,  Oth 
ed. ) ;  but  if  he  did  not,  it  could  only  bo  brought  in  tho  name  of  tho 
assignor,  though  in  equity,  as  has  been  before  shown,  tho  assent  of 
the  debtor,  in  the  case  of  the  assignment  of  an  equitable  chose  in 
action,  was  not  required,  and  proceedings  might  be  there  taken  by 
the  assignee  in  his  own  name.     lb. 

The  Court  of  Equity,  however,  would  interfere  with  its  assist- 
ance if  the  assignor  refused  to  allow  the  assignee  to  use  his  name 
or  obstructed  him  when  doing  so  :  Hammond  v.  Messenger,  9  Sim. 
327—332. 

But  it  was  decided  in  equity  that,  if  a  bill  were  filed  in  a  simple 
case,  where  the  plaintiff  had  obtained  from  a  person  to  whom  a  debt 
was  due,  a  right  to  sue  in  his  name  for  tho  debt,  a  demurrer  would 
be  allowed,  unless  it  was  alleged  that  the  assignor  refused  his  name 
to-be  used,  or  obstructed  proceedings  against  the  debtor.  And  in 
Hammondv.  Messenger,^  Sim.  327,  where  there  was  no  such  allega- 
tion, Sir  L.  Shad-well,  V.-C,  observed  that  it  was  quite  new  to  him 
that,  in  such  a  simple  case  as  that,  the  Court  allowed,  in  the  first 
instance,  a  bill  to  be  filed  against  a  debtor,  by  the  person  who  had 
become  the  assignee  of  the  debt.  But  his  Honor  added,  "  I  admit 
that,  if  special  circumstances  are  stated,  and  it  is  represented  that, 
notwithstanding  the  right  which  the  assignee  has  obtained  to  sue  in 
the  name  of  the  creditor,  the  creditor  will  interfere  and  prevent  the 
exercise  of  that  right,  a  Court  of  equity  will  interfere,  for 
the  purpose  of  preventing  that  species  *  of  wrong  being  [  *  879  J 
done  ;  and  if  the  creditor  will  not  .allow  the  matter  to  be 
tried  at  law  in  his  name,  the  Court  has  jurisdiction,  in  the  first  in- 
stance, to  compel  the  debtor  to  pay  the  debt  to  the  plaintiff  ;  espe- 
cially in  a  case  where  the  act  done  by  the  creditor  is  done  in  collu- 
sion with  the  debtor."  See  also  Keys  v.  Williams,  3  Y.  &  C.  Exch. 
Ca.  460;  .Rose  v.  Clarke,  1  Y.  &C.  C.  C.  534. 

When  a  debtor  had  received  notice  of  an  equitable  assignment, 
of  the  debt,  he  was  bound  to  pay  the  debt  to  the  assignee,  although 
the  assignor  might  have  commenced  proceedings  against  him  at 
law  to  recover  it,  and  although  the  equitable  assignee  refused  to 
indemnify  him  on  receiving  payment:  Jones  v.  Farrell,  1  De  G.  & 
Jo.  208;  and  see  Hutchinson  v.  Heyworth,  9  Ad.  &EU.  375.  Secus, 
where  an  equitable  assignment  relating  to  real  property  was  invalid 
by  the  law  of  the  countrv  where  the  property  was  situated:  Sichel 
v.  Raphael,  34  L.  J.  (N.  S.)  Ch.  106;  10  Jur.  N.  S.  1165. 

And  where  a  debtor  makes  an  assignment  of  a  debt  due  or  to  be- 
come due  and  notice  thereof  is  given  to  the  creditor,  if  the  creditor 
afterwards  voluntarily  pays  the  debt  to  the  assignor,  he  will  bo 
liable  to  repay  it  to  the  assignee:  Brice  v.  Bannister,  3  Q.  B.  T>. 
569. 
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And  where  tho  assignment  is  of  a  debt  to  become  due  by  instal- 
ments for  work  done,  the  assignee  will  be  entitled  to  whatever  has 
been  earned  up  to  the  bankruptcy  of  the  assignor  (Ex  parte  Moss, 
In  re  Toward,  14  Q.  B.  D.  310);  and  where  a  trader  assigns  the 
future  receipts  of  his  business,  even  if  for  value,  it  is,  as  regards 
receipts  accruing  after  the  commencement  of  his  subsequent  bank- 
ruptcy, inoperative  as  against  the  title  of  the  trustee  in  bankruptcy, 
Ex  parte  Nichols,  in  re  Jones,  22  Ch.  D.  782. 

AY  hen  a  trustee  or  executor  receives  notice  that  a  legatee  has 
charged  his  legacy  in  favour  of  a  stranger,  the  trustee  is  bound  to 
withhold  all  further  payments  to  that  legatee,  unless  made  with  the 
consent  of  the  mortgagee  of  the  legacv :  Stephens  v.  V enables,  30 
Beav.  627. 

As  to  the  attachment  of  debts,  see  R.  S.  O,  1883,  Order  XLY., 
Morgan's  Chancery  Acts  and  Orders,  6th  ed.  455. 

VI.  Liabilities  of  assignee,  of  a  chose  in  action  in  taking  it  sub- 
ject to  equities.] — The  assignee  of  a  chose  in  action,  as  a  general 
rule,  whether  it  be  a  debt  or  an  obligation,  or  a  trust  fund,  although 
without  notice,  in  general  takes  it  subject  to  all  the  equities  which 
subsist  against  it.  Thus,  in  the  case  of  Turton  v.  Benson,  1  P. 
Wms.  496,  where  a  son  or  his  marriage  was  to  have  3000/  portion 

with  his  wife,  and  privately,  without  notice  to  his  parents, 
[  *  880  ]  who  treated  for  the  marriage,  gave  a  *  bond  to  the  wife's 

father  to  pay  back  1000/.  of  the  portion  seven  years  after; 
and  the  bond  was  afterwards  assigned  for  the  benefit  of  creditors: 
it  was  held,  by  Sir  Joseph  Jeykell,  M.  P.,  and  on  appeal,  by  Lord 
Macclesfield,  that  the  bond,  being  void  in  equity,  would  not  be  made 
better  by  the  assignment.  See  S.  C,  2  Vera.  764;  Coles  v.  Jones, 
2  Vera.  692;  Davies  v.  Austen,  1    Yes.   jun.  247;  Hamil  v.   Stokes, 

4  Price,  161;  Priddy  v.  Rose,  3  Mer.  86;  Molloy  v.  French,  13  Ir. 
Eq.  Rep.  261;  Dibbs  v.  Goren,  11  Beav.  483    Houlditch  v.  Wallace, 

5  C.  &  F.  629;  Ward  v.  Ward,  4  Ir.  Ch.  Pep.  215,  220;  Cocke  11  v. 
Taylor,  15  Beav.  103;  Smith  v.  Parkes,  16  Beav.  115;  Bolt  v.  White, 
31  Beav.  520;  Athenceum  Life  Assurance  Society  v.  Booley,  3  De 
G.  &  Jo.  294;  Graham  v.  Johnson,  8  L.  P.  Eq.  36;  In  re  Bom  ford 
Canal  Co.,  24  Ch.  D.  85.  [Andrews  v.  McCoy,  8  Ala.  920;  Kamenar. 
Hueblig,  8  C.  E.  Green,  78;  Barnev  v.  Grover,  28  Vt.  396;  Ragsdale 
v.  Hagy,  9  Grat.  409.] 

So,  an  assignee  of  a  company's  debenture  takes  subject  to  all 
equities  subsisting  between  the  assignor  and  the  company  at  the 
date  of  the  assignment.  Thus,  a  shareholder  of  a  company,  after 
it  has  commenced  to  be  wound  up,  can  only  assign  a  debenture  of 
the  company  subject  to  a  right  of  set-off  by  the  company  of  all  calls 
which  may  be  made  subsequently  to  the  assignment  and  previously 
to  the  payment  of  the  debt  due  on  the  debenture;  In  re  China 
Steamship  Company,  Ex  parte  Mackenzie,  7  L.  R.  Eq.  240;  In  re 
Natal   Investment    Company,  3  -L.    R.    Ch.   App.   355;  Dickson   v. 
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Swansea  Vale  Railway  Company,  4  L.  R.  Q.  B.  44.  [Where  pay- 
ment has  become  overdue,  a  purchaser  of  a  negotiable  instrument 
takes  it  subject  to  all  equities:  Texas  v.  White,  7  Wallace,  700. 
If  the  payment  thereof  is  not  duo  an  assignee  for  value  is  not 
subject  to  any  equities:  Swall  v.  Clarke,  51  Cal.  227;  Continental 
Bank  v.  Townsend,  87  N.  Y.  8.] 

Upon  the  same  principle  an  assignee  of  money  to  arise  under  a 
contract  will -only  be  entitled  to  it  subject  to  the  conditions  of  the 
contract:  Tooth  v.  Hallett,  4  L.  R.  Ch.  App.  242.  See  Myers  v. 
United  Guarantee  and  Light  Assurance  Company  (7  D.  M.  &  G. 
112),  and  Bristoiv  v.  Whitmore  (9  Ho.  Lo.  Ca.  391);  Young  v. 
Kitchin,  3  Ex.  B.  127,  130.  And  see  also,  Webb  v.  Smithy  30  Ch. 
B.  192. 

And  where  by  the  articles  of  association  of  a  Company,  it  is  pro- 
vided that  the  Company  should  have  a  first  and  permanent  lien  and 
charge  available  at  law  and  equity,  on  every  share,  for  all  debts  due 
from  the  shareholders  to  the  Company,  and  a  shareholder  had 
deposited  the  certificates  of  his  shares  with  his  bankers  as  security 
for  his  balance  and  gave  notice  of  the  deposit  to  the  company,  it 
was  held,  that  the  Company  were  entitled  to  priority  over  the 
bankers  in  respect  of  moneys  which  became  due  from  the  share- 
holder to  the  Company  after  notice;  Bradford  Banking  Co.  v.  Briggs 
and  Co.,  W.  N.,  18  July,  1885,  p.  151,  reversing  the  decision  of 
Field,  J.,  in  the  Chancery  Bivision,  reported  29  Ch.  B.  149. 

Though  a  bond  be  assigned  bond  fide  and  for  valuable  considera- 
tion to  a  third  party,  he  will  take  it  subject  to  all  its  defects 
in  the  *  title  of  the  assignor.  Thus,  if  a  man  assigns  over  [  *  881  ] 
a  satisfied  bond  as  a  security  for  a  just  debt,  the  assignee 
cannot  in  equity  set  up  the  bond,  which,  being  satisfied  before,  can 
receive  no  new  force  from  the  assignment:  Turtonv.  Benson,  1  P. 
Wins.  49G.  And  before  Indian  bonds  were  rendered' negotiable  by 
51  Geo.  3,  c.  64,  e.  4,  a  transferee  who  bought  them  in  the  market 
might  obtain  a  better  title  to  them  than  the  person  who  transferred 
them  to  him  had:  Glyn  v.  Baker,  13  East,  509.  See  also  Wil- 
liamson v.  Thomson,  16  Ves.  443;  Croxen  v.  Moss,  2  Fos.  &  Fin. 
539. 

And  if  a  creditor  assigns  over  a  debt  which  has  been  partially 
satisfied,  the  assignee,  although  without  notice,  will  take  subject  to 
the  state  of  accounts  at  the  date  of  the  assignment  (Ord  v.  White, 
3  Beav.  357;  Smithy.  Parkes,  16  Beav.  115;  Rolt  v.  White,  31  Beav. 
520),  and  if  the  assignee  does  not  give  notice  of  the  assignment  to 
the  debtor,  he  will  be  obliged  to  allow  the  payments  which  the 
debtor  snbsequentlv  makes  to  the  creditor:  Norrish  v.  Marshall,  5 
Madd.  475;  Stocks  v.  Dobson,  4  Be  G.  M.  &  G.  11.  [A  debtor  may 
by  his  conduct  estop  himself  from  taking  advantage  of  a  defence  if 
he  actively  misleads  the  assignee,  or  remains  silent  when  it  is  his 
duty  to  speak:  Sargeant  v.  Sargeant,  18  Vt.  375;  Watson  v.  Mc- 
Larren,  19  Wend,  557;  Bank  v.  Jerome,  18  Conn.  443.] 
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Upon  the  same  principle  the  assignees  for  value  without  notice 
of  a  residuary  estate  in  Court  in  a  suit  in  which  it  has  been  certified 
that  all  debts  have  been  paid,  will  take  subject  to  the  claims  of  other 
creditors,  coming  in  and  establishing  their  right  to  prove:  Hoover' 
y.  Smart,  1  Ch.  D.  90. 

So,  if  a  trustee  or  executor  assign  a  beneficial  interest  he  may 
have  taken  under  the  will  or  trust,  the  assignee  takes  it  subject  to 
the  equities  which  attached  to  the  assignor;  and  therefore,  if  the 
latter,  whether  previously  or  subsequently  to  the  assignment,  com- 
mits a  breach  of  trust  whereby  a  debt  becomes  due  to  the  estate,  the 
assignee  cannot  claim  the  beneficial  interest  till  he  has  satisfied  the 
debt:  Morris  v.  Livie,  1  Y.  &  C.  C.  C.  380;  Clack  v.  Holland,  19 
Beav.  262;  Barnett  v.  Sheffield,  1  De  G.  Mac.  &  G.  371;  Wilkins  v. 
Sibley,  4  Gift'.  442;  Cole  v.  Muddle,  10  Hare,  186;  In  re  Knapman, 
Knapman  v.  Wreford,  18  Ch.  D.  300. 

The  result  is  otherwise  where  the  assignor  became  executor  or 
trustee  after  the  assignment  took  place,  for  in  such  case  no  equity 
arises  in  respect  of  a  debt  subsequently  incurred  (Irby  v.  Irby,  25 
Beav.  632),  or  where  the  doctrine  relative  to  a  purchaser  for  value 
without  notice  is  applicable.  Thus  where  a  person  seised  in  trust 
for  himself  and  another  person  as  tenants  in  common  in  fee,  retains 
the  entire  rents,  the  debt  arising  in  favour  of  the  co-tenant,  will  not 
be  charged  on  the  trustee's  beneficial  interest  as  against  a  purchaser 
without  notice  from  him:  British  Mutual  Investment  Company  v. 

Smart,  10  L.  B.  Ch.  App.  567. 
[  *882]  *  Where  a  cestui  que  trust  is  indebted  to  the  estate  by 
reason  of  his  having  profited  by  a  breach  of  trust,  an  as- 
signee for  value  of  his  beneficial  interest  will  take  it,  subject  to  the 
equity  of  making  good  the  breach  of  trust  by  which  the  assignor  has 
profited:  Priddy  v.  Rose,  3  Mer.  86;  Willes  v.  Greenhill  (No.  1),  29 
Beav.  376;  Stephens  v.  Venables  (No.  1),  30  Beav.  625. 

The  assignee,  moreover,  of  a  chose  in  action  as  a  bond,  will  take 
it  subject  to  any  right  of  set-off  which  the  obligor  had  against  the 
assignor.     See  Cavendish  v.  Geaves,  24  Beav.  163,  173. 

But  after  an  assignee  has  given  notice  of  the  assignment  the  trus- 
tee or  obligee  can,  as  against  the  assignee,  create  no  new  charge  or 
right  of  set-off:  Stephens  v.  Venables,  30  Beav.  625,  627;  Willes  v. 
Greenhill,  29  Beav.  376;  Cavendish  v.  Geaves,  24  Beav.  163,  173; 
Moore  v.  Jervis,  2  Coll.  60. 

But  neither  at  law  nor  in  equity  will  there  be  allowed,  against  the 
assignee  of  an  equitable  chose  in  action,  a  set-oft  of  a  debt  arising 
between  the  original  parties  subsequently  to  the  notice  of  assignment, 
out  of  matters  not  connected  with  the  debt  claimed  nor  in  any  way 
referring  to  it:  Watson  v.  Mid  Wales  Railway  Co.,  2  L.  R.  C.  P. 
593;  In  re  Milan  Tranncays  Co.,  Ex  parte  Theys,  22  Ch.  D.  122. 
And  sect.  25,  subs.  6,  of  The  Judicature  Act,  1873,  in  making  debts 
assignable  at  law,  preserves  all  equities  which  would  have  been  en- 
titled to  priority  over  the  right  of  the  assignee  if  that  Act  had  not 
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passed,  and  therefore  does  not  affect  the  question:  In  re  Milan 
Tramways  Co.,  Ex  parte  Theys,  22  Ch.  D.  127. 

Although  the  rule  generally  holds  good,  that  whoever  takes  an  as- 
signment of  a  chose  in  action,  takes  it  subject  to  all  its  equities;  it 
has  been  held  that  the  rule  must  yield  where  a  contrary  intention 
appears  from  the  nature  or  in  the  terms  of  the  contract:  In  re  Agra 
and  Masterman's  Batik,  2  L.  R.  Ch.  App.  301 ;  In  re  Blakely  Ord- 
nance Company,  3  L.  11.  Ch.  App.  154.  [In  the  following  cases  it 
has  been  decided  that  the  assignee  of  a  chose  in  action  will  take  it 
subject  not  only  to  the  equities  between  the  original  parties  to  the 
contract,  but  also  to  existing  equities  in  favor  of  third  persons: 
Schafer  v.  Reilly,  50  N.  Y.  67;  Bush  r.  Lathrop,  22  N.  Y.  535. 

On  the  other  hand  there  are  numerous  opinions  to  the  effect  that 
the  assignee  is  only  subject  to  the  equities  of  the  party  bound  by 
its  obligation,  and  not  to  those  of  prior  assignees:  Taylor  r.  Gitt, 
10  Barr,  428;  Mullison's  Estate,  18  P.  F.  Smith,  212;  Moore  v. 
Holcombe,  3  Leigh,  597.] 

Moreover,  any  person  may  release  those  equities  who  is  entitled 
to  the  benefit  of  them,  and  he  may  do  so,  either  positively  by  words, 
in  writing,  or  by  the  whole  course  of  his  conduct:  In  re  Northern 
Assam  Tea  Company,  10  L.  R.  Eq.  458,  463;  In  re  Agra  arid  Mas- 
terman's  Bank,  2  L.  R.  Ch.  App.  391;  Higgs\.  The  Northern  Assam 
Tea  Company,  4  L.  R.  Ex.  387;  In  re  General  Estates  Company, 
Ex  parte  City  Bank,  3  L.  R.  Ch.  App.  758;  In  re  Blakely  Ordnance 
Company,  3  L.  R.  Ch.  App.  154;  In  re  Hercules  Insurance  Co.,  19 
L.  R.  Eq.  303. 

And  parties  entitled  to  equities  may  lose  their  right  to  enforce 
them  against  the  assignee,  by  neglecting  to  give  him  timely  notice 
of  any  fact  to  which  they  have  been  accessory,  tending  to 
*  mislead  him  as  to  the  real  interest  of  the  assignor:  see  [  *  883  ] 
Mangles  v.  Dixon,  1  Mac.  &  G.  437;  1  Hall  &  T.  542,  which 
case,  however,  was  reversed  by  the  House  of  Lords,  3  H.  L.  Cas.  702. 

An  exception  to  the  rule  that  an  assignee  of  a  chose  in  action 
takes  it  subject  to  all  its  equities  also  occurs  in  the  case  of  transfers 
of  negotiable  instruments,  as  bank  notes  (Miller  v.  Race,  1  Burr. 
452),  and  promissory  notes  (In  re  General  Estates  Company,  Ex 
parte  City  Bank,  3  L.  R.  Ch.  App.  758),  and  bills  of  exchange, 
either  payable  to  order,  and  endorsed  in  blank,  or  payable  to  bearer, 
which  when  taken  bona  fide,  and  for  valuable  consideration  (or,  in 
other  words,  by  a  holder  in  due  course),  pass  by  delivery,  and  vest 
a  right  thereto  in  the  holder  without  regard  to  the  title  or  want  of 
title  in  the  person  transferring  them,  per  Holroyd,  J.,  4  B.  &  Aid.  9. 
Thus,  in  an  anonymous  case,  Com.  Rep.  43;  2  Eq.  Ca.  Abr.  85,  pi. 
3,  it  was  held  by  Lord  Keeper  Somers,  that  a  drawer  of  a  bill  of  ex- 
change, though  given  without  consideration,  was  not  entitled  to  re- 
lief against  a  third  person,  to  whom  it  was  assigned  for  an  honest 
debt;  the  Lord  Keeper  observing,  that  he  would  not  give  relief,  "be- 
cause it  would  tend  to  destroy  trade,  which  is  carried  on  everywhere 
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by  means  of  bills  of  exchange,  and  he  would  not  lessen  an  honest 
creditor's  security:"  and  see  Grant  v.  Vaughan,  3  Burr.  1516;  Pea- 
cock v.  Rhodes,  Doug.  636;  Collins  v.  Martin,  1  B.  &  P.  648. 

To  these  may  be  added  exchequer  bills  {Wookey  v.  Pole,  4  B.  & 
Aid.  1),  endorsed  bills  of  lading  {Rodger  v.  Comptoir  d' Escompte  de 
Paris,  2  L.  R.  P.  Q.  405;  The  Chartered  Bank  of  India,  Australia, 
and  China  v.  Henderson,  5  L.  R.  P.  C.  501),  foreign  scrip  (Good- 
win v.  Robarts,  1  App.  Cas.  476;  10  L.  R.  Ex,  76,  337),  and  foreign 
bonds  (Gorgier  v.  Mieville,  3  B.  &  C.  45;  Attorney -General  v.  Bou- 
ivens,  4  M.  &  W.  lll;'Heseltine  v.  Siggers,  1  Ex.  856),  passing  by 
delivery,  and  negotiable  by  commercial  usage:  Goodwin  v.  Robarts, 
10  L.  R.  Ex.  345;  Lang  v.  Smyth,  7  Bing,  284,  293. 

[In  the  case  of  negotiable  paper  the  assignee  will  not  take  subject 
to  any  equities;  this  is  a  rule  growing  out  of  the  law  merchant  in 
the  case  of  exchange  and  extended  to  promissory  notes  by  statute  3 
and  4  Anne.] 

And  it  is  immaterial  whether  the  person  who  delivered  the  nego- 
tiable instruments  to  a  bona  fide  holder,  either  sold  them  or  merely 
pawned  them;  in  either  case  he  would  pass  the  property  to  the 
holder,  which  in  the  first  place  would  be  absolute,  in  the  latter  qual- 
ified, viz.,  conferring  a  right  to  detain  them  until  the  sum  raised  upon 
them  was  paid:  Wookey  v.  Pole,  4  B.  &  Aid.  14;  Collins  v.  Martin, 
1  Bos.  &  P.  648;  2  Esp.  520;  Barber  v.  Richards,  20  L.  J.  Exch. 
135. 

So  it  has  been  laid  down  as  clearly  law,  that  if  one  deposit  with 

his  banker  negotiable  bills,  and  that  banker  afterwards  de- 

[  *  884  ]  posits  them  with  a  third  person,  *  as  a  pledge  for  his  own 

debts,  the  property  in  such  bills  will  pass  to  the  pledgee. 

Per  Dallas,  J.,  in  Treuttel  v.  Barandon,  8  Taunt.  103. 

Although  a  bond  may  be  given  in  this  country  with  the  intention 
that  it  is  to  be  used  as  a  negotiable  instrument,  yet,  if  such  inten- 
tion does  not  appear  upon  the  face  of  the  bond,  an  assignee  for  value 
will  take  it  subject  to  all  its  equities  (Graham  v.  Johnson,  8  L.  R. 
Eq.  36),  and  it  has  been  decided  that  even  if  such  intention  does  ap- 
pear, the  bond  will  not  be  negotiable  unless  rendered  so  by  statute 
or  by  ancient  law  merchant:  Crouch  v.  Credit  Fonder  of  England, 
8  L.  R.  Q.  B.  374.  See,  however,  the  remarks  on  this  case  by  Cock- 
burn,  C.  J.,  in  Goodwin  v.  Robarts,  10  L.  R.  Ex.  356. 

Dividend  warrants  of  the  Bank  of  England  being  in  the  form  of 
cheques  payable  to  a  particular  person  without  any  words  to  make 
them  transferable  are  not  negotiable  (Partridge  v.  Governor  and  Com- 
pany of  the  Bank  of  England,  9  Q.  B.  396),  nor,  it  seems,  are  cou 
pons  detached  from  foreign  bonds  passing  by  delivery:  Lang  v. 
Smyth,  7  Bing.  284. 

The  indorsee  of  an  overdue  bill  of  exchange  or  note  takes  it  sub- 
ject to  all  equities  attaching  to  the  bill  or  note  itself:  see  Holmes  v. 
Kidd,  3  H.  &  N.  891,  there  the  acceptor  had  accepted  a  bill  of  300/., 
depositing  with  the  drawer  certain  canvas,  which  he  was  to  be  at 
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liberty  to  sell  as  the  means  of  providing  for  the  bill.  Tho  bill  was 
indorsed  when  overdue  to  the  plaintiff,  and  afterwards  tho  canvas 
was  sold  by  tho  drawer,  but  did  not  wholly  pay  the  bill.  The  ques- 
tion was  whether  the  indorsee  could  recover.  Mr.  Justice  Eat  le  sai<  1 : 
"Tho  question  is,  whether  tho  receipt  of  the  money  by  the  drawer  is 
a  bar  to  this  action.  The  plaintiff  took  tho  bill  subject  to  tho  equi- 
ties affecting  it  In  the  hands  of  tho  drawer  tho  right  to  sue  was 
defeasible;  when  he  sold  tho  canvas  it  was  defeated,  and  the  plain- 
tiff took  tho  bill  subject  to  that  contingency."  See  also  In  re  Euro- 
pean Bank,  5  L.  11.  Ch.  App.  358.  Ex  parte  Swan,  0  L.  It.  Eq. 
359,  300. 

[Texas  r.  White,  7  Wall.  TOO.] 

And  it  is  now  expressly  enacted  that  "when  an  overdue  bill  is  ne- 
gotiated, it  can  only  be  negotiated  subject  to  any  defect  of  title  af- 
fecting it  at  its  maturity,  and  thenceforward  no  person  who  takes  it 
can  acquire  or  givo  a  better  title  than  that  which  tho  person  from 
whom  ho  took  it  had,"  45  &  .46  Vict.  c.  01,  sect.  30,  sub-s.  2.  But 
semble  this  rule  of  law  does  not  apply  to  cheques:  The  London  & 
Count;/  Banking  Co.  v.  Groome,  8  Q.  B.  D.  288. 

A  bill  payable  on  demand  is   deemed   to  be  overdue  within  tho 
meaning  and  for  the  purposes  of  the  section  when  it   appears  on 
the  face  of  it  to  have  been  in  circulation  for  an  unreason- 
able *  length  of  time.     What  is  an  unreasonable  length  of  [  *885  ] 
time  for  this  purpose,  is  a  question  of  fact:  45  &  40  Vict. 
c.  01,  sect.  30,  sub-s.  3. 

Except  where  an  indorsement  bears  date  after  the  maturity  of 
the  bill,  every  negotiation  is  prima  facie  deemed  to  have  been  ef- 
fected before  the  bill  was  overdue.      lb.,  sub-s.  4. 

When  a  bill  not  overdue  has  been  dishonoured,  any  person  who 
takes  it  with  notice  of  the  dishonour,  takes  it  subject  to  any  defect 
of  title  attaching  thereto  at  the  time  of  the  dishonour,  but  nothing 
in  this  sub  section  shall  affect  the  rights  of  a  holder  in  due  course. 
lb.  sub-s.  5. 

Where  a  bill  is  negotiable  in  its  origin,  it  continues  to  be  nego- 
tiable until  it  has  been  restrictive! y  endorsed,  or  discharged  by  pay- 
ment or  otherwise:  45  &  40  Vict.  c.  61;  sec.  30,  sub-s.  1. 

An  endorsement  is  restrictive  which  prohibits  further  negotia- 
tion of  the  bill,  or  which  expresses  that  it  is  a  mere  authority  to 
deal  with  the  bill  as  thereby  directed,  and  not  a  transfer  of  the 
ownership  thereof,  as,  for  example,  if  a  bill  be  endorsed  "Pay  D. 
only,"  or  "Pay  D.  for  account  of  X."  or  "Pay  D.  on  or  for  collec- 
tion"; 45  &  40  Vict.  c.  01,  sect.  35,  subs.  1.  A  restrictive  indorse- 
ment gives  the  indorsee  tbe  right  to  receive  payment  of  the  bill, 
and  to  sue  any  party  thereto  that  his  indorser  could  have  sued,  but 
gives  him  no  power  to  transfer  his  rights  as  indorsee^  unless  it  ex- 
pressly authorises  him  so  to  do:  45  &  40  Vict.  c.  01,  sect.  35, 
subs.  2. 

Where  a  restrictive  indorsement  authorises  further  transfer,  all 
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subsequent  indorsees  take  the  bill  with  the  same  rights  and  sub- 
ject to  the  same  liabilities  as  the  first  indorsee  under  the  restrictive 
indorsement:  45  &  46  Yict.  c.  61,  sect.  35,  subs.  3.  See  Edie  v. 
East  India  Co.,  2  Burr.  1227;  Evans  v.  Cramlington,  Carthew,b; 
Cramlington  v.  Evans,  2  Vent.  307;  Ancfier  v.  Bank  of  England, 
Doug.  637;  Treuttel  v.  Barandon,  8  Taunt.  101;  1  J.  B.  Moo.  543. 
But  equities  to  affect  an  indorsee  of  an  overdue  bill  must  be  such 
as  attach  to  the  bill  itself,  and  not  claims  arising  out  of  collateral 
matters  such  as  the  statutory  right  of  set  off :  Sturtevant  v.  Ford,  4 
Man.  &  G  101;  Oulds  v.  Harrison,  10  Ex.  572;  Burroughv.  Moss, 
10  B.  &  C  55S;  and  the  important  decision  of  Siri?.  Malins,  V.-C, 
In  re  Overend,  Gurney  &  Co.,  Ex  parte  Swan,  6  L.  R.  Eq.  344. 

"Where  a  person  receives  a  bill  of  exchange  unindorsed  (though 
for  value)  he  acquires  no  better  title  under  it  than  the  person  from 
whom  he  receives  it  himself  has.  Thus  where  A.  had  fraudu- 
lently obtained  a  bill  or  cheque,  x>ayable  to  order,  from  B.,  and 
handed  it  to  C.  in  satisfaction  of  a  bona  fide  debt,  but 
[  *886  ]  ^without  indorsing  it,  it  was  held  by  the  Court  of  Com- 
mon Pleas  that  C.  could  not  acquire  a  legal  title  to  sue 
upon  the  instrument  by  obtaining  A.'s  indorsement  after  he  had 
notice  of  the  fraud:   Whistler  v.  Forster,  14  C.  B.  (N.  S.)  248. 

A  person  who  without  inquiry  takes  from  another  an  instrument 
signed  in  blank  by  a  third  party,  and  fills  up  the  blanks,  cannot, 
even  in  the  case  of  a  negotiable  instrument,  claim  the  benefit  of  be- 
ing a  purchaser  for  value  without  notice,  so  as  to  acquire  a  greater 
right  than  the  person  from  whom  he  himself  received  the  instru- 
ment: France  x.  Clark,  26  Ch.  D.  257;  and  pee  Hogarth  v.  Latham, 
3  Q.  B.  D.  643;  Hatch  v.  Searlcs,  2  Sm.  &  G.  147,  152;  Taylor  v. 
Great  Indian  Peninsula  Railway  Co.,  4  De  G.  &  J.  559,  574. 

A  fortiori  will  this  be  the  result  in  the  case  of  an  instrument  not 
negotiable;  see  France  v.  Clark,  26  Ch.  D.  257.  There  F.,  the  re- 
gistered holder  of  shares  in  a  company,  deposited  the  certificates 
with  C.  as  a  security  for  150Z.,  and  gave  him  a  transfer  signed  by 
F.,  with  the  consideration,  the  date,  and  the  name  of  the  transferee 
left  in  blank.  C.  deposited  the  certificates  and  the  blank  transfer 
with  Q.  as  security  for  250Z.  C.  died  insolvent,  after  which  Q.  tilled 
in  his  own  name  as  transferee,  and  sent  in  the  transfer  for  registra- 
tion. The  shares  were  accordingly  registered  in  Q's  name,  but 
whether  this  was  done  before  notice  given  by  F.  to  the  company  and 
to  Q.  that  F.  denied  the  validity  of  the  transfer  was  doubtful  on 
the  evidence.  It  was  held  by  the  Court  of  Appeal,  affirming  the 
decision  of  Fry,  J.  (reported  17  L.  R.  Eq.  273),  that  as  C.  was  not 
able  to  delegate  to  Q.  authority  to  fill  up  the  blank  transfer  for  pur- 
poses foreign  to  the  original  contract,  Q.  had  no  title  against  F., 
except  to  the  extent  of  what  was  due  from  F.  to  C.  See  also  Hib- 
blewhite  v.  McMorine,  6  M.  &  W.  200;  Swanv.  North  British  Aus- 
tralasian Co.,  2H.&N.  603;  2  H.  &  C.  175;  Tayler  v.  Great  Indian 
Peninsula  Railway  Co.,  4  De  G.  &  Jo.  559. 
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Where  a  person  at  the  time  the  bill  was  negotiated  had  notice 
of  any  defect  in  the  title  of  the  person  who  negotiated  it  |  15  &  16 
Vict.  c.  61,  s.  29,  sub-s.  1  (b)  2,  or  where  ho  took  it  maid  fide,  that. 
is  to  say  under  such  circumstances  that  fraud  ought  to  be  pre- 
sumed, as  for  instance  if  ho  discounted  the  bill,  out  of  the  ordinary 
course  of  business,  and  without  giving  full  value  for  it,  ho  will 
stand  in  no  better  position  than  the  party  from  whom  he  took  the 
bill:  Egan  v.  Threfall,  5  D.  &  R.  320,  329,  n.  Gross  negligence, 
however,  only  in  discounting  a  negotiable  instrument  ought  to  be 
considered  as  evidence  of  fraud  (Lawson  v.  Weston,  4  Esp. 
56;  Raphael  *v.  Bank  of  England,  17  C.  B.  101 ;  The  Bank  [  *  887  ] 
of  Bengal  v.  Macleod,  7  Moo.  P.  C.  C.  35;  The  Bank  of  Ben- 
gal v.  Fagan,  7  Moo.  P.  C.  C.  72 ;  CVooA;  v.  Jadis,  5  B.  &  Ad.  909 ;  Fos- 
ter v.  Pearson,  5  Tyrw.  262;  Uther  v.  Rich,  10  Ad.  &  Ell.  784;  over- 
ruling Gill  v.  Cubitt,  3  B.  &  C.  466;  Solomans  v.  The  Bank  of  Eng 
land,  13  East  135,  n.;  Down  v.  Hailing,  4  B.  &  C.  330;  Slater  v. 
West,  Dans.  &  Lloyd  15;  Beckivithx.  Corral,  3  Bing.  444);  where 
it  was  held  that  fraud  ought  to  be  presumed  where  a  negotiable  in- 
strument was  taken  under  circumstances  which  ought  to  have  ex- 
cited the  suspicion  of  a  prudent  man. 

A  holder  in  due  course  is  a  holder  who  has  taken  a  bill,  complete 
and  regular  on  the  face  of  it,  under  the  following  conditions: 
namely,  45  &  46  Vict.  c.  61: — (a)  That  he  became  holder  of  it  be- 
fore it  was  overdue,  if  such  was  the  fact.  (6)  That  he  took  the  bill 
in  good  faith  and  for  value,  and  that  at  the  time  the  bill  was  nego- 
tiated to  him  he  had  no  notice  of  any  defect  in  the  title  of  the  per- 
son who  negotiated  it.     Sect.  29,  sub-s.  1. 

In  particular  the  title  of  the  person  who  negotiates  a  bill  is  de- 
fective within  the  meaning  of  this  Act  when  he  obtained  the  bill, 
or  the  acceptance  thereof,  by  fraud,  or  duress,  or  force,  or  fear,  or 
other  unlawful  means;  or  for  an  illegal  consideration,  or  when  he 
negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud.     Sub-s.  2. 

A  holder  (whether  for  value  or  not)  who  derives  his  title  to  a  bill 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to 
any  fraud  or  illegality  affecting  it,  has  all  the  rights  of  that  h  »lder 
in  due  course  as  regards  the  acceptor  and  all  parties  to  the  bill  prior 
to  that  holder.     Sub-s.  3. 

Under  the  same  Act  (45  &  46  Vict.  c.  61,  s.  30)  the  presumption 
as  to  value  and  good  faith  is  as  follows:  "every  party  whose  signa- 
ture appears  on  a  bill  is  primCi  facie  deemed  to  have  become  a  party 
thereto  for  value."     Subs.  1. 

"Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in 
due  course,  but  if  an  action  on  a  bill  it  is  admitted  or  proved  that 
the  acceptance,  issue  or  subsequent  negotiation  of  the  bill  is  affected 
with  fraud,  duress,  force  and  fear  or  illegality,  the  burden  of  proof 
is  shifted,  unless  and  until  tho  holder  proves  that,  subsecpuent  to 
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the  alleged  fraud  or  illegality,  value  has  in  good  faith  been  given 
for  the  bill."     Sub-s.  2. 

A  cheque  being  in  effect  a  bill  of  exchange  drawn  on  a  banker 
payable  on  demand  (45  &  46  Vict.  c.  61,  s.  73)  when  made  payable 
to  bearer  or  order  in  a  negotiable  instrument.  But  when  a  person 
takes  a  crossed  cheque  which  bears  on  it  the  words  "not 
[  *888  ]  negotiable"  he  shall  not  have  and  shall  *not  be  capable  of 
giving  a  better  title  to  the  cheque  than  that  which  the 
person  from  whom  he  took  it  had:  45  &  46  Vict.  c.  61,  s.  81. 

It  seems  that  as  bonds  are  within  the  equity  of  the  statute  5  & 
6  Will.  4,  c.  41  (partially  repealed  by  37  &  38  Vict.  c.  35),  which 
makes  securities  valid  in  the  hands  of  bona  fide  holders  without 
notice  of  a  gambling  debt,  the  obligor  will  not  be  able  to  object  to 
a  bond  assigned  for  valuable  consideration  without  notice,  that  it 
was  given  to  secure  money  lost  by  a  wager  on  a  horse  race:  Hawker 
v.  Halleivell,  3  Sm.  &  Giff.  194. 

In  equity,  the  transfer  of  goods  for  valuable  consideration,  by  a 
consignee,  for  a  limited  purpose,  does  not  destroy  the  consignor's 
right  of  stoppage  in  transitu,  ultra  the  particular  lien  of  the  trans- 
feree. Thus,  in  Spalding  v.  Ruding,  6  Beav.  376,  A.  consigned 
goods  to  the  value  of  1800Z.  toB.,  who  transferred  the  bill  of  lading 
to  C.  to  secure  1000Z.  B.  having  become  bankrupt,  C,  as  B.'s  fac- 
tor, claimed,  as  against  A.'s  title,  to  stop  in  transitu,  a  right  to  re- 
tain the  whole,  in  satisfaction  of  a  general  balance  due  to  him 
from  B.  It  was  held  by  Lord  Langdale,  M.  R.,  first,  that  he  was 
not  entitled  beyond  the  10007. ;  and,  secondly,  that  A.'s  remedy 
against  C.  for  the  surplus  was  in  equity.  See  S.  C.  affirmed  by 
Lord  Lyndhurst,  15  L.  J.  Ch.  374;  Berndtstone  v.  Stra7ig,  4  L.  R. 
Eq.  481;  and  Meyerstein  v.  Barber,  2  L.  R.  C.  P.  38,  53;  2  L.  R. 
C.  P.  (Ex.  C.)  661;  Latham  v.  Chartered  Bank  of  India,  17  L.  R. 
Eq.  205;  Glyn  v.  East  &  West  India  Dock  Co.,  6  Q.  B.  D.  475. 

Upon  the  same  principle  an  unpaid  vendor,  who  has  given  a  valid 
notice  to  stop  in  transitu  before  his  vendee  has  received  the  pur- 
chase-money of  the  goods  from  his  sub-purchaser,  is  entitled  to 
have  the  original  purchase-money  satisfied  out  of  the  unpaid  pur- 
chase money  of  the  sub-purchaser:  Ex  parte  Golding  Davis  &  Co., 
Limited,  13  Ch.  D.  628;  Ex  parte  Falk,  In  re  Kiell,  14  Ch.  D.  446; 
affirmed  Dom.  Proc.  7  App.  Ca  573,  nom.,  Kemp  v.  Falk. 

And  the  lien  of  a  solicitor  for  his  costs  on  a  fund  recovered  by 
his  exertions  cannot  be  affected  by  an  assignment  of  the  fund  made 
by  the  client,  nor  by  a  stop  order  obtained  by  the  assignee  (Haynes 
v.  Cooper,  33  Beav.  431;  see  also  Jones  v.  Frost,  In  re  Fiddey,  7  L. 
R.  Ch.  App.  773;  hire  Brook,  7  Ch.  D.  319);  even  it  seems  although 
the  solicitor  of  the  plaintiffs  in  the  suit  may  have  perused  and  ap- 
proved of  the  assignment  on  their  behalf  and  sanctioned  their  ex- 
ecution thereof:  Faithfull  v.  Ewen,  7  Ch.  D.  495. 

But  a  solicitor  acting  for  the  mortgagee  as  well  as  the  mortgagor 
in  the  preparation  of  a  mortgage  thereby  loses  his  lien  on  the  title 
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deeds  in  his  possession  for  costs  due  to  him  from  the  mort- 
gagor, unless  such  lien  *  is  expressly  reserved,  even  though   [  *  889  ] 
the  mortgagee  may  bave  known  that  the  solicitor  had  such 
lien  as  against  the  mortgagor:  In  re  Swell,  G  Ch.  D.  105. 

VII.  Choses  in  action  hoiv  far  made  by  statute  assignable."] — It 
has  been  before  stated  generally  what  choses  in  action  have  been 
made  assignable  at  law.  To  the  earlier  statutes  it  is  unnecessary 
again  further  to  refer.  It  may,  however,  be  useful  to  state  mure 
fully  the  recent  legislation  upon  the  subject. 

By  the  Policies  Assurance  Act,  1867  (30  &  31  Vict.  c.  144),  it  is 
enacted  that  "any  person  or  corporation  now  being  or  hereafter 
becoming  entitled,  by  assignment  or  other  derivative  title,  to  a 
policy  of  life  assurance,  and  possessing  at  the  time  of  action  brought 
the  right  in  equity  to  receive  and  the  right  to  give  an  effectual 
discharge  to  the  assurance  company  liable  under  such  policy  for 
monies  thereby  assured  or  secured,  shall  bo  at  liberty  to  sue  at  law 
in  the  name  of  such  person  or  corporation  to  recover  such  monies" 
(sect.  1). 

"No  assignment  made  after  the  passing  of  this  Act  shall  confer 
on  the  assignee  therein  named,  his  executors,  administrators,  cr 
assigns,  any  right  to  sue  for  the  amount  of  such  policy,  or  tho 
monies  assured  or  secured  thereby,  until  a  written  notice  of  tho 
date  and  purport  of  such  assignment  shall  have  been  given  to  the 
assurance  company  liable  under  such  policy  at  their  principal  place 
of  business  for  the  time  being,  or  in  case  they  have  two  or  more 
principal  places  of  business,  then  at  some  one  of  such  principal 
places  of  business,  either  in  England,  Scotland,  or  Ireland,  and  the 
date  on  Avhich  such  notice  shall  bo  received  shall  regulate  the  pri- 
ority of  all  claims  under  any  assignment;  and  a  payment  bona  fide 
made  in  respect  of  any  policy  by  any  assurance  company  before  tho 
date  on  which  such  notice  shall  have  been  received  shall  bo  as  valid 
against  the  assignee  giving  such  notice  as  if  this  Act  had  not  been 
passed"  (sect.  3). 

"Every  assurance  company  shall  on  every  policy  issued  by  them 
after  the  30th  of  September,  1807,  specify  their  principal  place  or 
principal  places  of  business  at  which  notices  of  assignment  may  be 
given  in  pursuance  of  this  Act"  (sect.  4). 

"Every  assurance  company  to  whom  notice  shall  have  been  duly 
given  of  tho  assignment  of  any  policy  under  which  they  arw  liable 
shall,  upon  the  request  in  writing  of  any  person  by  whom  any  such 
notice  was  given  or  signed,  or  of  his  executors  or  administrators, 
and  upon  payment  in  each  case  of  a  fee  not  exceeding  five  shil- 
lings, deliver  an  acknowledgment  in  writing  under  the 
hand  of  the  manager,  secretary,  treasurer,  or  *  other  [  *  S90  ] 
principal  officer  of  the  assurance  company  of  their  receipt 
of  such  notice;  and  every  such  written  acknowledgment,  if  signed 
by  a  person  being  do  jure  or  do  facto  the  manager,  secretary,  trea- 
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surer,  or  other  principal  officer  of  the  assurance  company  whose  ac- 
knowledgment the  same  purports  to  be,  shall  be  conclusive  evidence 
as  against  such  assurance  company  of  their  having  duly  received 
the  notice  to  which  such  acknowledgment  relates"  (sect.  6). 

And  it  is  provided  "that  this  Act  shall  not  apply  to  any  policy 
of  assurance  granted  or  to  be  granted  or  to  any  contract  for  a  pay- 
ment on  death  entered  into  or  to  be  entered  into  in  pursuance  of 
the  provisions  of  16  &  17  Vict.  c.  45,  and  27  &  28  Vict.  c.  43,  or 
either  of  those  Acts,  or  to  any  engagament  for  payment  on  death 
by  any  friendly  society"  (sect.  8).  See  The  Scottish  Amicable  Life 
Assurance  Society  v.  Fuller,  2  I.  R.  Eq.  53.  An  agreement  in 
writinc  to  execute  on  request  an  effectual  mortgage  of  a  policy  of 
assurance  deposited  with  another,  at  the  time  of  the  agreement,  as 
security  for  a  loan,  is  not  an  assignment  of  such  policy  within  the 
meaning  of  the  Policies  of  Assurance  Act,  1867.  Accordingly 
notice  to  the  assurance  company  of  such  an  agreement  does  not 
under  that  Act  give  any  priority  over  a  prior  equitable  mortgagee 
who  has  given  no  notice  to  the  company,  but  has  possession  of  the 
policy:  Spencer  v.  Clarke,  9  Ch.  D.  137. 

The  Policies  of  Assurance  Act,  1867,  is  intended  to  apply  only 
as  between  the  insurance  office  and  the  persons  interested  in  the 
policy,  and  does  not  affect  the  rights  of  those  persons  inter  se. 
Accordingly,  where  a  first  incumbrancer  on  a  policy  had  not  given 
such  notice  as  is  prescribed  by  the  Act,  and  a  second  incumbrancer 
with  notice  of  the  prior  charge  had  given  the  statutory  notice,  it 
was  held  by  North,  J.,  that  the  second  incumbrancer  did  not  thereby 
gain  priority:  Newman  v.  Newman,  28  Ch.  D.  674. 

By  the  Policies  of  Marine  Assurance  Act,  1868  (31  &  32  Vict.  c. 
86),  it  is  enacted  that  "whenever  a  policy  of  assurance  on  any  ship, 
or  on  any  goods  in  any  ship,  or  on  any  freight,  has  been  assigned, 
so  as  to  pass  the  beneficial  interest  in  such  policy  to  any  person 
entitled  to  the  property  thereby  insured,  the  assignee  of  such 
policy  shall  be  entitled  to  sue  thereon  in  his  own  name"  .  .  . 
(sect.  1). 

It  has  been  recently  decided  that  under  this  Act  a  policy  of 
marine  assurance  can  be  assigned,  after  loss,  so  as  to  entitle  the 
assignee  to  sue  upon  it  in  his  own  name:  Lloyd  v.  Fleming,  Lloyd 
v.  Spence,  7  L.  R.  Q.  B.  299. 

But  it  cannot  be  assigned  after  the  interest  of  the   assignor  has 

ceased  by  a  delivery  of  the  cargo  to  the  purchaser  ( North 

[  *  891  ]  of  England  *  Oil  Cake  Company  v.  Archangel  Insurance 

Company,  10  L.  R.  Q.  B.  249,  253),  unless  there  had  been 

an  agreement  to  assign  the  policy  before  such  interest  ceased:  lb. 

254,  per  Lush,  J. 

And  by  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  repealed 

by  the  Bankruptcy  Act,  1883  (46  &  47  Vict,  c.  52),  it  was  enacted 

that,  "Where  any  portion  of  the  property  of  the  bankrupt  consists 

of  stocks,  shares  in  ships,  shares  or  any  other  property  transferable 
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in  tbo  books  of  any  company,  office,  or  person,  tho  right  to  transfer 
such  property  shall  be  absolutely  vested  in  tho  trustee  to  the  same 
extent  as  tho  bankrupt  might  have  exercised  the  same  if  he  had  not 
become  bankrupt "Where  any  portion  of  the  pro- 
perty of  tho  bankrupt  consists  of  things  in  action,  any  action,  suit,  or 
other  proceeding  for  tho  recovery  of  such  things  instituted  by  the 
trusteeshall  be  instituted  in  his  official  name,  as  in  this  Act  provided; 
and  such  things  shall  for  the  purpose  of  such  action,  suit,  orother  pro- 
ceeding, be  deemed  to  be  assignable  in  law,  and  to  have  been  duly 
assigned  to  the  trustee  in  his  official  capacity"  (sect.  22). 

It  may  be  here  mentioned  that  under  tho  Bankruptcy  Act,  I860 
(32  &  33  Vict.  c.  71),  s.  6,  the  equitable  assignee  of  a  debt  could 
present  a  petition  against  the  debtor  without  joining  the  assignor 
as  a  co-petitioner:  Ex  parte  Cooper,  In  re  Baillie,  20  L.  R.  Eq. 
702. 

By  the  50th  section  of  tho  Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  it  is  enacted  that  "Where  any  part  of  the  property  of  the 
bankrupt  consists  of  stock,  shares  in  ships,  or  in  any  other  property 
transferable  in  the  books  of  any  company,  office,  or  person,  the  trustee 
may  exercise  the  right  to  transfer  the  property  to  the  same  extent 
as  the  bankrupt  might  have  exercised  it  if  he  had  not  become  bank- 
rupt" (sub-sect.  3);  and  that  "where  any  part  of  the  property  of 
the  bankrupt  consists  of  things  in  action,  such  things  shall  be  deemed 
to  have  been  duly  assigned  to  the  trustee"  (sub-s.  5).  [An  assign- 
ment in  bankruptcy  gives  authority  to  the  assignee,  to  collect  the 
choses  in  action  by  suit  in  his  own  name:  3  Parson's  on  Contracts, 
409.] 

By  "The  Supreme  Court  of  Judicature  Act,  1873,"  36  &  37  Vict, 
c.  66,  sect.  25,  sub-sect.  6,  it  is  enacted  that,  "Any  absolute  assign- 
ment by  writing  under  the  hand  of  the  assignor  (not  purporting  to 
be  by  way  of  charge  only)  of  any  debt  or  other  legal  chose  in  action, 
of  which  express  notice  in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shall  be  and 
be  deemed  to  have  been  effectual  in  law  (subject  to  all  equities, 
which  would  have  been  entitled  to  priority  over  the  right  of  the 
assignee  if  this  Act  had  not  passed),  to  pass  and  transfer 
the  *  legal  right  to  such  debt  or  chose  in  action  from  the  [  *  892  ] 
date  of  such  notice,  and  all  legal  and  other  remedies  for 
the  same,  and  the  power  to  give,  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor." 

It  will  be  observed  that  in  order  to  constitute  a  legal  assignment 
under  the  25th  section,  sub-sect.  6,  it  must,  1st,  be  an  absolute 
assignment  not  purporting  to  be  by  way  of  charge  only.  2ndly, 
the  subject  matter  of  the  assignment  must  be  of  any  debt  or  other 
legal  chose  in  action.  3rdly,  express  notice  in  writing  of  the  assign- 
ment must  have  been  given,  but  it  is  not  stated  by  whom  it  must 
be  given. 
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Now,  unless  these  three  requisites  concur,  it  seems  that  the  assign- 
ment will  remain  as  before  purely  equitable. 

It  has  been  held  that,  under  the  Judicature  Act,  an  assignee  of 
a  solicitor's  bill  of  costs  may  commence  an  action  in  his  own  name 
(Ingle  v.  McCidchan,  12  Q.  B.  D.  518;  Penley  v.  Anstruther,  52 
L.  J.  (Ch. )  367),  provided  the  assignee  has,  one  month  before  action 
commenced,  delivered  to  the  party  to  be  charged  the  bill  signed  by 
himself  or  inclosed  in  a  letter  signed  by  himself  (Ingle  v.  McCutchan, 
12  Q.  B.  D.  519,  521);  but  he  cannot  apply  for  the  taxation  of  one 
bill  of  costs  where  there  are  several  untaxed:  In  re  Ward,  W.  N.  Feb. 
21,  1885,  p.  38,  also  an  assignee  of  an  accruing  debt  arising  out  of 
a  contract,  though  the  debt  be  not  due  at  the  date  of  the  assignment 
(Brice  v.  Bannister,  3  Q.  B.  D.  569,  575;  Buck  v.  Robson,  3  Q.  B. 
D.  686),  and  an  assignee  of  moneys  then  or  thereafter  standing  to 
the  credit  of  the  assignor  at  the  bank,  being  in  fact  the  balance  at 
the  time  of  the  assignor's  death:  Walker  v.  The  Bradford  Old  Bank, 
Limited,  12  Q.  B.  D.  511. 

An  assignment,  however,  by  a  trader  of  the  future  receipts  of  his 
business,  even  if  made  for  value,  is,  as  regards  receipts  accruing 
after  the  commencement  of  his  subsequent  bankruptcy,  inoperative 
as  against  the  title  of  the  trustee  in  bankruptcy:  Ex  parte  Nichols, 
In  re  Jones,  22  Ch.  D.  782. 

"With  regard  to  the  question  as  to  what  is  an  absolute  assignment 
not  purporting  to  be  by  way  of  charge  only,  where  there  was  an 
assignment  by  a  mortgagee  of  a  mortgage  debt  and  all  interest 
thenceforth  to  become  due  thereon,  to  his  bankers  to  secure  the  sum 
of  939/.  then  due  to  them  on  his  banking  account,  and  any  further 
sum  not  exceeding  1200/.  which  might  thereafter  become  due  to 
them  from  him,  with  a  proviso  for  reconveyance  of  the  premises  if 
the  assignor  should  on  a  day  named  pay  them  back  the  939/.  and 
any  further  sum  not  exceeding  1200/.  which  might  be  due  with 
interest,  it  was  held  to  be  sufficiently  indicated  upon  the  face  of  the 
assignment  that  it  "purported  to  be  by  icay  of  charge  only,"  so  as 
to  bring  it  within  the  exception  and  prevent  it  from  being 
[  *893  ]  an  absolute  assignment  within  the  meaning  of  *the  statute: 
National  Provincial  Bank  v.  Harle,  6  Q.  B.  D.  626,  631. 

Where,  however,  debts  were  by  deed  assigned  to  the  plaintiff 
upon  trust  that  he  should  receive  them  and  oui  of  them  pay  to  him- 
self a  sum  due  to  him  from  the  assignor,  and  pay  the  surplus  to  the 
assignor,  it  was  held  that  the  assignment  was  an  absolute  assign- 
ment not  purporting  to  be  by  way  of  charge  only,  and  that  the 
plaintiff  might  consequently  sue  in  his  own  name  for  the  debts: 
Burlinson  v.  Hall,  12  Q.  B.  D.  347. 

"Where  no  person  claiming  under  the  assignment,  and  no  person 
claiming  under  the  assignor,  and  no  person  having  any  interest 
whatever  in  the  assignment  has  taken  any  step  to  impugn  it,  it  is 
not  competent  for  a  mere  stranger  to  the  assignment,  as  the  debtor 
whose  debt  is  assigned,  to  successfully  raise  any  point  as  to  whether 
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a  Court  of  equity  would  or  would  not  enforce  it  upon  the  ground  of 
its  being  voluntary:  Walker  v.  The  Bradford  Old  Bank,  Limited, 
12  Q.  B.  D.  511. 

With  regard  to  the  notice  in  writing  required  by  the  act,  of  the 
assignment,  tbo  act  does  not  provide  when  or  by  whom  it  is  to  be 
given:    Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  517. 

The  notice  may,  however,  be  given  after  the  death  of  the  assignor, 
for  tho  meaning  of  tho  Act  is  that,  until  the  assignee  has  given  the 
prescribed  notice,  he  must  sue  as  he  would  theretofore  have  sued; 
but  when  the  notice  is  given  then  he  may  bring  an  action  at  law  in 
his  own  name  without  being  incumbered  with  having  to  sue  in  the 
name  of  the  assignor,  or  having  to  make  him  a  party  to  tho  action: 
Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  517. 

Tho  Trustees'  Relief  Acts,  until  extended  by  the  Cth  sub-section 
of  section  25  of  tho  Judicature  Act,  1873,  did  not  enable  an  assur- 
ance society  having  notice  of  conflicting  claims  to  pay  policy  monies 
into  Court,  unless  the  monies  were  the  subject  of  a  trust  (In  re 
Haycock's  Policy,  1  Ch.  D.  611),  but  that  objection  could  not  be 
entertained  on  a  petition  praying  payment  out  of  Court  of  monies 
so  paid  in.  lb.  [Executers  and  administrators  are  assignees  by 
operation  of  law.  The  goods  of  the  deceased  vesting  in  them :  Bishop 
on  Contracts,  Sec.  1198;  Poah  v.  Miller,  Dudley  (S.  C),  11;  Neale 
v.  Hagthorp,  3  Bland,  551.] 

VIII.  What  Assignments  are  contrary  to  Public  Policy,  and 
herein  of  Champerty  and  Maintenance.] — As  in  the  case  of  agree- 
ments, a  Court  of  equity  upon  the  ground  of  public  policy,  will  not 
give  effect  to  assignments  of  pensions  and  salaries  of  public  officers, 
payable  to  them  for  the  purpose  of  keeping  up  the  dignity  of  their 
office,  or  to  assure  a  due  discharge  of  its  duties.  Thus  the  half- 
pay  or  full  pay  of  an  officer  in  the  army  (Stone  v.  Lidderdale,  9 
Anst.  533;  McCarthy  v.  Goold,  1  Ball  &  B.  389;  Collyer  v.  Falion, 
T.  &  R.  459,  471;  Priddyv.  Rose,  3  Mer.  102);  permanent 
*  alimony  to  a  wife,  which  may  be  compared  to  an  officer's  [  *  894] 
half-pay  (In  re  Robinson,  W.  N.  July,  19,  1884  p.  169);  the 
salary  of  an  assistant  parliamentary  counsel  for  the  Treasury  (Cooper 
v.  Reilly,  2  Sim.  560);  and  of  a  clerk  of  the  peace  (Palmer  v.  Bate, 
6  Moore,  23;  2  Brod.  &  Bing.  673),  have  been  held  not  assignable. 
See  also  Hill  v.  Paul,  8  C.  &  F.  295.  The  pension  allowed  to  a  re- 
tired clerk  under  the  Incumbents'  Resignation  Act,  1871,  (34  &  35 
Vict.  c.  44)  is  not  transferable  either  at  law,  or  in  equity  (see  sect. 
10),  and  hence  it  has  been  held  that  the  incumbent  from  whom  tho 
arrears  of  the  pension  are  recoverable  cannot  set  off  against  them 
a  judgment  debt  previously  due  to  him  from  the  retired  clerk: 
Gathercole  v.  Smith,  17  Ch.  D.  1.  And  the  assignment  by  a  retired 
military  officer  of  his  pensiou,  though  for  valuable  consideration,  is 
void,  under  47  Geo.  3,  c.  25  (Lloyd  v.  Cheetham,  3  Giff.  171);  but 
that  Act  does  not  apply  to  a  pension  granted  by  the  late  East  India 
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Company:  Heald  v.  Hay,  3GifF.  467;  Carew  v.  Cooper,  4  Giff.  G19; 
1 2  W.  B.  586,  but  see  and  consider  Gibson  v.  JEas^  India  Co.,  5  Bing. 
N.  S.  262;  Junes  v.  E'asi^  India  Co.,  17  C.  B.  351 ;  jBx  parte  Hawker, 
In  re  Keelly,  7  L.  R.  Ch.  App.  214,  where  the  Lords  Justices  dif- 
fered in  opinion.  A  pension,  for  past  services,  however,  has  in  some 
cases  been  held  to  be  assignable.  Thus  it  has  been  held  that  the 
pension  of  a  retired  officer  of  the  Indian  Navy  (Dent  v.  Dent,  1  L.  R. 
R&D.  366),  or  of  a  County  Court  judge  (Willcock  v.  Terrell,  3  Ex. 
D.  323),  or  of  a  person  who  held  an  appointment  in  the  legal  de- 
partment of  the  government  (Sansom  v.  Sansom,  4  P.  D.  69),  is 
liable  to  sequestration.  See  also  Wells  v.  Foster,  8  M.  &  M.  152. 
And  it  has  been  held  that  the  pension  of  a  retired  judge  of  a  crown 
colony,  granted  by  the  Secretary  of  State  fur  the  Colonies,  and  voted 
annually  by  the  legislature  of  the  colony,  vests  in  the  creditors'  trus- 
tee on  his  bankruptcy  (Ex  parte  Huggins,  In  re  Huggins,  21  Ch.  D. 
85);  but  it  was  also  held  to  be  income  under  sect.  90  of  the  Bank- 
ruptcy Act,  1869,  and  to  be  subject  to  the  power  thereby  given  to 
the  Court  to  determine  how  much  of  it  ought  to  be  set  aside  for  the 
benefit  of  the  bankrupt's  creditors:     lb. 

That  Act  having  been  repealed  the  appropriation  of  a  portion  of 
the  pay  or  salary,  of  an  officer  in  the  army,  or  navy,  or  an  officer 
or  clerk  or  person  otherwise  engaged  in  the  civil  service  of  the 
Crown,  is  now  regulated  by  the  53rd  section  of  the  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52).  And  a  pension  of  a  retired  officer  of 
the  army  in  consideration  of  wounds  seems  to  have  been  held  to  be 
assignable:  Knight  v.  Bulkeley,  27  L.  J.  N.  S.,  Ch.  592.  [See  gener- 
ally, Perry  on  Trusts,  Sec.  69;  Elwyn's  Appeal,  17  P.  F.  Smith,  369; 
Emerson  v.  Hall,  13  Peters,  409.] 

It  has,  however,  been  recently  held  that  the  pension  of 

[*895]   an  officer    *in  her  Majesty's  Indian  army  cannot,  under 

the  Army  Act,  1881,  s.  141,  and  the  Pensions  Act,  1871, 

No.   XXIII.  s.  12  Indian  (4)  be  assigned  or  sequestered:    Birch  v. 

Birch,  8  P.  D.  163. 

The  salary  of  a  judge,  given  to  him  for  the  support  of  the  dig- 
nity of  his  office,  would  not  be  assignable.  This  seems  to  have 
been  taken  for  granted  in  the  case  of  Arbuthnot  v.  Norton,  5  Moore 
P.  C.  C.  219,  which  case,  however,  was  held  not  to  fall  within  the 
principles  before  laid  down.  There  Sir  John  Norton,  a  puisne 
judge  of  the  Supreme  Court  at  Madras,  assigned  a  sum  "equal  to 
the  amount  of  sis  months'  salary,"  directed  by  6  Geo.  4,  c.  85,  to  be 
paid  to  the  "  legal  personal  representatives"  of  such  judge,  in  case 
he  shall  die  in  and  after  six  months'  possession  of  office.  It  was 
held  by  the  Judicial  Committee  of  the  Privy  Council,  that  the  as- 
signment was  valid,  not  being  within  the  5  &  6  Ed.  6,  c.  16,  and 
49  Geo.  3,  c.  126.  '"In  giving  this  opinion,"  said  Dr.  Lushington, 
P.  C,  "we  do  not  in  the  slighest  degree  controvert  any  of  the  doc- 
trines, whereupon  the  decisions  have  been  founded,  against  the  as- 
signment of  salaries  by  persons  filling  public  offices;  on  the  con- 
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fcrary,  wo  acknowledge  tho  soundness  of  the  principles  which  gov- 
ern those  cases,  but  we  think  that  thiscase  does  not  fall  within  any 
of  those  principles;  and  we  think  so,  because  this  is  not  a  sum  of 
money  which,  at  any  time  during  the  lifetime,  of  Sir  John  Norton 
could  possibly  have  been  appropriated  to  his  use,  or  for  his  benefit, 
for  the  purpose  of  sustaining  with  decorum  and  propriety  the  high 
rank  of  life  in  which  he  was  placed  in  India.  AVe  do  not  see  any 
.of  the  ovils,  which  are  generally  supposed  would  result  from  the 
assignment  of  salary,  couid  in  the  slightest  degree  have  resulted 
from  the  assignment  of  this  sum,  inasmuch  as  during  his  lifetime 
his  personal  means  would  in  no  respect  whatever  have  been  dimin- 
ished, but  remain  exactly  in  the  same  state  as  they  were." 

So  a  pension  having  for  one  of  its  objects  a  perpetual  memorial 
of  national  gratitude  for  public  services  is  inalienable.  See  Davis 
v.  Duke  of  Marlborough,  1  Swanst.  74,  where  it  was  held  by  Lord 
Eldon,  that  the  pension  granted  by  5  Ann.  c.  4,  "  for  the  more  hon- 
ourable support  of  the  dignities  "  of  the  Duke  of  Marlborough  and 
his  posterity,  payable  out  of  the  revenues  of  tho  Post-office  was  in- 
alienable: Grenfell  v.  The  Dean  and  Canons  of  Windsor,  2  Beav. 
550. 

In  the  principal  case  of  Row  v.  Daivson,  Lord  Hardivicke  enter, 
tained  jurisdiction  on  the  ground  that  the  officer  admitted  the  money 
to  be  in  his  house  for  the  use  of  the  person  under  whom  the  litiga- 
ting parties  made  their  claim:  Priddy  v.  Rose,  3  Mer.  103. 

*  But,  where  no  particular  services  are  to  bo  rendered  to  [  *  896  ] 
the  public,  an  assignment  of  an  interest  or  pension,  though 
derived  from  the  Crown  or  the  public,  will  be  supported.  Thus,  it 
has  been  held  that  prize-money  was  assignable  in  equity  before  any 
interest,  had  vested  by  grant  from  the  Crown:  Alexander  v.  The 
Duke  of  Wellington,  2  Russ.  &  My.  35.  And  a  pension  granted  by 
Government  in  compensation  for  the  loss  of  a  place  in  the  Customs, 
wTas  held  assignable:  Tunstall  v.  Boothby,  10  Sim.  542.  So  an  as- 
signment of  the  emoluments  of  a  fellow  of  a  college  in  tho  univer- 
sity was  held  valid  by  Lord  Langdalc,  M.  R.,  who  gave  effect  to 
the  security  thereon,  out  of  the  dividends  apportioned  to  such  fel- 
low, from  time  to  time  in  respect  of  his  fellowship,  Feistel  v.  King's 
College,  Cambridge,  10  Beav.  491.  Sir  L.  Shadicell,  V.-C,  seems, 
however,  to  have  come  to  a  different  conclusion  in  Berkeley  v.  King^s 
College,  cited  10  Beav.  499. 

In  the  case  of  Grenfell  v.  The  Dean  and  Canons  of  Windsor,  2 
Beav.  544,  a  canon  of  "Windsor  granted  the  canonry  profits  and 
emoluments  thereof  to  secure  a  sum  of  money.  There  was  no  cure 
of  souls,  and  the  only  duties  were  residence  within  the  Castle,  and 
attendance  in  tho  Chapel,  twenty-one  days  in  the  year.  Lord  Lang- 
dale,  M.  R.,  held  that  the  security  was  valid,  and  appointed  a  re- 
ceiver of  the  profits.  "If,"  said  his  Lordship,  "in  this  case  the 
residenco  in  "Windsor  Castle,  and  the  attendance  on  divine  service, 
had  been  stated  in  the  answer,  or  in  any  way  shown  to  bo  for  the 
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benefit  of  the  public,  or  for  the  maintenance  of  the  dignity  of  the 
sovereign,  I  should  have  thought  the  case  worthy  of  a  very  differ- 
ent consideration.  ...  But  from  all  which  is  stated  in  this  answer, 
that  is  not  the  case:  it  is  a  service  to  be  performed  for  the  benefit 
of  the  party  himself;  and,  therefore,  upon  the  case  as  it  now  stands 
upon  this  answer,  and  without  saying  that  there  may  not  be  other 
facts  which  may  be  material  to  be  ultimately  considered,  it  appears 
to  me  that  the  security  of  the  plaintiff  is  valid."  It  appears  that, 
in  Butcher  v.  Musgrove,  2  Beav.  550,  n.,  being  an  action  by  an- 
other mortgagee,  the  Court  of  Common  Pleas,  on  the  23rd  June, 
1840,  decided  that  an  action  of  ejpctment  would  not  lie  for  the 
canonry  in  question,  it  being  a  mere  office  of  which  the  sheriff  could 
not  give  possession;  and  that  ejectment  did  not  lie  for  the  residen- 
tiary house  in  which  the  canon  resided,  as  it  appeared  to  be  vested 
in  the  Corporation,  and  not  in  the  canon. 

It  may  be  here  mentioned  that  under  the  Bankruptcy  Act,  1861 
(24  &  25  Vict.  c.  134),  s.  134,  a  portion  of  the  pay,  half-pay,  salary 
or  pension,  of  a  bankrupt  was  applicable  for  his  creditors. 
[  *  897  ]  This  Act  was  repealed  by  32  &  33  *  Vict.  c.  83;  and  some- 
what similar  provisions  were  re-enacted  in  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71,  ss.  89,  90).  These  again  have  been 
repealed,  and  in  effect  re-enacted  by  the  Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52,  s.  53.  See  Bobson  on  Bankruptcy,  332,  333,  334, 
335,  et  seq. 

Alimony  granted  to  a  wife  by  the  Divorce  Court  is  not  assignable, 
inasmuch  as  it  is  a  mere  allowance  which,  having  regard  to  the  means 
of  the  husband  and  wife,  the  Court  thinks  ought  to  be  paid  from 
time  to  time  for  her  maintenance,  and  the  Court  may  alter  it  or  take 
it  away  when  it  pleases  (In  re  Robinson,  27  Ch.  D.  160,  164);  and 
future  payments  of  alimony  are  not  proveable  against  the  husband 
on  his  bankruptcy,  and  he  remains  therefore  notwithstanding  his 
bankruptcy  liable  to  their  payment  (Linton  v.  Linton,  15  Q.  B.  D. 
239),  but  proof  may  be  made  for  arrears  of  alimony:  Linton  v.  Lin- 
ton, 15  Q.  B.  D.  239;  Ex  parte  Linton,~\N.  N.  1885,  June  6,  p.  117. 

An  agreement  by  the  vendor  of  a  patent  to  assign  to  the  purchaser 
all  future  patent  rights  which  the  vendor  might  thereafter  acquire 
of  a  like  nature  to  the  patent  sold,  is  not  contrary  to  public  policy: 
Printing  and  Numerical  Registering  Company  v.  Sampson,  19  L.  R. 
Eq.  462. 

Courts  of  equity  will  not  give  effect  to  assignments  which  partake 
of  the  nature  of  champerty  or  maintenance.  Thus,  in  Stevens  v. 
Bagwell,  15  Ves.  139,  one-fifth  part  of  the  share  of  prize-money,  the 
subject  of  a  suit  then  depending  in  the  Admiralty  Court,  was  as- 
signed by  the  executrix  of  one  of  the  captors,  and  her  husband,  to 
Navy  agents,  in  consideration  of  their  indemnifying  them  from  all 
costs  on  account  of  any  suit  touching  the  said  prize  money,  and  pay- 
ing to  them  the  remaining  four  fifths,  if  it  should  be  recovered:  it 
was  held  by  Sir  W.  Grant,  M.  R.,  that  the  assignment  was  void,  as 
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amounting  to  that  species  of  maintenance  which  is  called  champerty, 
viz..  the  unlawful  maintenance  of  a  suit  in  consideration  of  a  bar 
gain  for  part  of  the  thing,  or  some  profit  out  of  it;  and  see  Skapholme 
v.  Hart,  Ca.  t.  Finch.  477;  Strachanv.  Brander,  1  Eden,  303;  Wood 
v.  Dowries,  18  Ves.  120,  L23;  Stone  v.  Yea,  Jac.  420;  Bayly  v.  Tyr- 
rell, 2  Ball  &  B.  362;  ( .Vmr//  v.  Caulfield,  2  Ball  &  B.  208;  and  see 
AVoVr  v.  Hopwood,  9  C.  B.  (N.  S.)  500;  I/aV/c//  v.  Httifez/,  8  L.  R.  Q. 

B.  1 1 2. 

And  the  purchase  of  an  estate  for  the  purpose  of  setting  aside  a 
previous  agreement  affecting  the  property  on  the  ground  of  fraud, 
partakes  of  the  nature  of  champerty,  and  will  not  be  enforced  in 
eqnity:  De  Hogkton  v.  Money,  2  L.  R.  Ch.  App.  104;  1  L.  R.  Eq. 
154. 

As  to  what  amounts  to  maintenance,  see  Bradlaugh  v.  Newdcgaie, 
11  Q.  B.  D.  1,  and  cases  there  cited. 

*  So,  the  assignment  of  a  bare  right  to  file  a  bill  in  equity  [  *  898  ] 
for  a  fraud  committed  upon  the  assignor,  will  be  held  void, 
as  contrary  to  public  policy,  and  as  savouring  of  maintenance;  see 
Prosserv.  Edmonds,  1  Y.  &  C.  Exch.  Ca.  481;  and  see  Powell  v. 
Knowler,  2  Atk.  220;  Kenny  v.  Browne,  3  Ridg.  P.  C.  402,  498,  501; 
Bayly  v.  Tyrrell,  2  Ball  &  B.  303;  Stanley  v.  Jones,  7  Bing.  309; 
Sprye  v.  Porter,  7  Ell.  &  B.  58;  Ticiss  v.  Noblett,  4  I.  R.  Eq.  04; 
Keogh  v.  M'Grath,  5  L.  R.  Ir.  478. 

[R.  R.  Co.  v.  R.  R.  Co.,  20  Wis.  183;  Marshall  v.  Means,  12  Ga.  01; 
Gardner  v.  Adams,  12  Wend.  291,  and  see  Dayton  v.  Fargo,  45  Mich. 
153;  Jones  v.  Babcock,  15  Miss.  App.  149.] 

It  has  been  decided  in  the  United  States,  that  a  mere  right  of  ac- 
tion for  a  tort  is  not,  for  the  like  reason,  assignable:  Garder  v. 
Adams,  12  Wend.  R,  297.  So  a  mere  assignment  of  a  right  to  sue 
a  trustee  for  the  chance  of  recovering  from  him  interest  or  profits  of 
part  of  the  trust  funds  which  were  for  a  certain  period  in  his  hands, 
has  been  held  invalid:  Hill  v.  Boyle,  4  L.  R.  Ec.  200,  203.  So  like- 
wise it  has  been  held  that  the  assignment  by  a  creditor  of  a  com- 
pany who  has  presented  a  petition  to  wind  it  up,  of  his  debt  and  also 
his  right  to  proceed  with  his  petition,  is  invalid:  In  re  Paris  Skating 
Rink  Company,  5  Ch.  D.  959. 

And  the  purchase  of  an  interest  pendente  lite  (Williams  v.  Prothe- 
roe,  5  Bing.  309;  3  Y.  &  J.  129;  Wood  v.  Griffith,  1  Swanst.  50; 
Knight  v.  Bowyer,  2  De  G.  &  Jo.  421,  445);  or  a  mortgage  pendente 
lite  {Cocicell  v.  Taylor,  15  Beav.  103,117);  or  the  advance  of  money 
for  carrying  on  a  suit,  even  though  there  bo  a  covenant  to  indem- 
nify the  assignor  against  past  and  future  costs  of  a  suit  and  proceed- 
ings, if  the  parties  havo  a  common  interest  (Hunter  v.  Daniel,  4  Hare. 
420.  and  the  remarks  of  Sir  J.  Wigram,  V.  C,  disapproving  of  Har- 
rington v.  Long,  2  My.  &  K.  590;  and  see  Wallis  v.  The  Dukeof  Port- 
land, 3  Ves.  503);  or  if  there  exists  between  the  parties  the  relation- 
ship of  father  and  son,  or  heir-apparent  (Burke  v.  Greene,  2  Ball  & 
B.  521 ;  and  see  Moore  v.  Fisher,  7  Sim.  384),  or  master  and  servant 
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(Wallis  v.  The  Duke  of  Portland,  3  Ves.  503),  at  any  rate  where  the 
advance  if  made  from  wages  in  the  hands  of  the  master,  or  the  mas- 
ter is  in  fear  of  losing  the  services  of  the  servant  through  attachment 
or  otherwise  (Yiner's  Ab.  Maintenance,  K.,  Master  for  Servant),  or 
it  seems  where  the  cause  of  action  arose  out  of  some  ministerial  act 
done  in  the  character  of  a  servant  (Elborough  v.  Ayres,  10  L.  R.  Eq. 
367,  371,  3/5);  will  not  be  considered  as  maintenance  or  champerty. 
See  also  Wi]$o)i  v.  Short,  G  Hare,  366;  Dickinson  v.  Bun-ell,  35  Beav. 
257;  1  L.  R.  Eq.  337. 

A  bankrupt  whose  adjudication  has  not  been  set  aside,  cannot 
maintain  an  action  for  maintenance  on  the  ground  that  the 
[  *899]  defendant  incited  and  supported  *  bankruptcy  proceedings 
in  which  he  had  no  common  interest,  since  the  cause  of  ac- 
tion (if  any)  passed  to  the  trustee  in  bankruptcy;  and  such  an  ac- 
tion may  be  summarily  dismissed  upon  summons  as  frivolous  and 
vexatious:  The  Metropolitan  Bank  v.  Pooley,  10  App.  Ca.  210;  and 
see  Whitworth  v.  Hall,  2  B.  &  Ad.  695.  And  it  seems  that  a  cor- 
poration in  liquidation  as  distinct  from  the  individual  liquidation, 
is  incapable  of  committing  such  an  act  of  maintenance:  Metropoli- 
tan Bank  v.  Pooley,  10  App.  Ca.  210. 

Under  the  Bankruptcy  Act,  1869  (ss.  4,  17,  25)  the  trustee  could 
assign  the  subject-matter  of  an  action  which  he  had  already  com- 
menced without  coming  within  the  rule  against  champerty  or  main- 
tenance: Sear  v.  Lawson,  15  Ch.  D.  426;  Kitson  v.  Hardwick,  7  L. 
R.  C.  R  473. 

And  claims  which  a  company  may  have  against  its  directors,  for 
improper  dealings  with  the  assets  of  the  company,  as  for  instance 
improper  sales  or  purchases  by  them  as  fiduciaries,  are  choses  in 
action,  which  will  pass  under  a  general  assignment  by  the  official 
liquidator  under  the  Companies  Act,  1862,  sect.  95,  sub-s.  3;  even 
although  the  existence  of  the  claim  was  not  known  when  the  assign- 
ment was  executed:  In  re  Park  Gate  Waggon  Works  Company,  17 
Ch.  D.  234. 

A  purchase  by  an  attorney  pendente  lite  of  the  subject-matter  of 
the  suit  is  invalid:  Simpson  v.  Lamb,  7  Ell.  &  Bl.  84;  and  see  Hall 
v.  Hallett,  1  Cox,  134;   Wood  v.  Doicnes,  18  Ves.  120. 

An  assignment,  however,  of  the  subject-matter  of  a  suit  pendente 
lite  to  an  attorney  by  way  of  security,  as  for  instance  for  payment 
of  his  costs,  will  be  valid,  although  according  to  the  authorities  be- 
fore cited  a  sale  to  him  would  have  been  void:  Anderson  v.  Rad- 
cliffe,  6  Jur.  N.  S.  578;  28  L.  J.  (Q.  B.)  N.  S.  32. 

An  assignment  of  a  debt  even  to  an  attorney,  after  a  judge's  or- 
der for  payment,  but  before  the  order  is  made  a  rule  of  Court,  if 
there  be  no  other  objection  to  the  transaction,  will  be  valid  as  not 
being  within  the  mischief  of  the  rule  which  prevents  parties  assign- 
ing propertv  in  a  suit  to  an  attorney  while  the  proceedings  are  pend- 
ing: Smithy.  Selvyn,  5  W.  R.  682  (Q.  B.). 

Where  a  creditor  who  had  instituted  proceedings  at  lav  and  in 
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equity  against  his  debtor,  entered  into  aa  agreement  with  the  debtor 
to  abandon  those  proceedings,  and  give  ii|>  his  securities,  in  con- 
sideration of  the  debtor  giving  him  a  lien  on  securities  in  the  hands 
of  another  creditor,  with  authority  to  sue  such  other  creditor,  and 
agreeing  to  use  his  best  endeavours  to  assist  in  adjusting  his  ac- 
counts with  the  holder  of  the  securities,  and  in  recovering 
his  securities,  it  was  held  by  Sir  J.  Leach,  Y.-C,  *  that  [*900  | 
the  agreement  did  not  amount  to  champerty,  but  would 
have  done  so,  if  it  had  stipulated  that  the  creditor  should  maintain 
the  proceedings  instituted  by  the  debtor  against  the  holder  of  the 
securities,  in  consideration  of  the  profits  to  be  derived  by  the  debtor 
form  the  suit:  Hartley  v.  Russell,  2  S.  &  S.  244. 

An  agreement,  however,  by  a  shareholder  in  a  company  which  is 
being  compulsorily  wound  up,  that,  in  consideration  of  a  pecuniary 
equivalent,  he  would  endeavour  to  postpone  the  making  of  a  call,  or 
would  support  the  claim  of  a  creditor,  was  held,  by  the  Court  of 
Common  Pleas  to  be  illegal,  as  being  contrary  to  the  policy  of  the 
AVinding-up  Acts:  (Elliott  v.  Richardson,  5  L.  R.  C.  P.  744);  and 
semble,  per  Willes,  J.,  that  such  agreement  was  also  void  as  being 
within  the  spirit  of  the  law  against  maintenance:  lb.  748. 

Although  the  suit  of  a  person  claiming  under  a  title  founded  on 
champerty  and  maintenance  will  fail,  a  person  who  has  originally  a 
good  title  to  sue  will  not  lose  it  by  having  entered  into  a  bargain 
savouring  of  champerty  and  maintenance  with  the  solicitor  he  em- 
ploys in  the  suits.  See  Hilton  v.  Woods,  4  L.  P.  Eq.  482.  There 
the  plaintiff  agreed  with  Mr.  Wright,  a  solicitor,  to  give  him  a  por- 
tion of  the  profits  arising  from  the  successful  prosecution  of  a  suit 
to  establish  his  right  to  certain  coal  mines,  upon  being  indemnified 
against  the  costs  of  the  proceedings.  It  was  held  by  Sir  Jv.  Malins, 
V.-C,  that  although  the  contract  amounted  to  champerty  and  main- 
tenance, the  plaintiff  was  not  disqualified  from  suing  the  person  in 
possession  of  the  mines,  because  his  title  was  anterior  to  the  illegal 
contract,  but  that  if  the  solicitor  had  been,  the  party  suing  his  bill 
would  have  been  dismissed,  inasmuch  as  he  would  have  claimed 
through  such  contract.  See  also  Harrington  v.  Long,  2  My.  &  K. 
590;  Stanley  v.  Jones,  7  Bing.  369;  Reynell  v.  Sprye,  8  Hare,  222; 
1  D.  M.  G.  GGO;  Sprye  v.  Porter,  7  E.  &  B.  58;  Simjison  v.  Lamb, 
lb.  84;  Earle  v.  Hopwood,  9  C.  B.  (N.  S.)  566. 

Although  by  33  &  34  Vict.  c.  28  (The  Attorneys'  and  Solicitors' 
Act,  1870),  attorneys  and  solicitors  may,  under  certain  restrictions, 
make  agreements  with  their  clients  as  to  remuneration  in  lieu  of 
costs;  the  law  as  regards  contracts  void  as  between  attorney  and 
client  for  champerty  or  maintenance  appears  to  be  unaffected  thereby. 
See  section  12,  which  enacts  that,  "Nothing  in  this  Act  contained 
shall  be  construed  to  give  validty  to  any  purchase  by  an  attorney 
or  solicitor  of  the  interest,  or  any  part  of  the  interest,  of  his  client 
in  any  suit,  action,  or  other  contentious  proceeding  to  be  brought 
or  maintained,  or  to  give  validity  to  any   agreement  by  which  an 
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[  *901  ]  attorney  *  or  solicitor  retained  or  employed  to  prosecute 
any  suit  or  action,  stipulates  for  payment  only  in  the 
event  of  success  in  such  suit,  action,  or  proceeding."  See  In  re 
Attorneys'  and  Solicitors''  Act,  1870,  1  Ch.  D.  573. 

An  agreement  by  an  heir-at-law  and  devisee  out  of  possession, 
where  it  is  doubtful  in  which  of  them  the  right  is  vested,  to  recover 
the  estate  and  divide  it  between  them,  is  contrary  to  the  policy  of 
the  law,  as  well  as  the  statute  of  32  Hen.  8,  c.  9  (repealed  as  to  sect. 
5,  by  the  Statute  Law  Revision  Act,  1863,  26  &  27  Vict.  c.  125), 
against  pretended  titles.  See  Lord  Cholmondeley  v.  Clinton,  4 
Bligh,  1,  42,  45,  90,  123,  where  Lord  Redesdale  observed,  that  such 
persons  are  incompetent  to  make  a  bargain  upon  the  subject  affect- 
ing any  person  except  the  person  in  possession,  that  they  are  both 
competent  to  make  a  composition  with  him  if  he  thought  fit,  but 
competent  to  deal  with  no  other  person  by  the  statute,  which  is  only 
an  affirmance  of  the  common  law  upon  the  subject  of  pretended 
titles  by  adding  penalties  :  Sugd.  Prop.  74. 

"Where  a  legatee  too  poor  to  sue  assigned  the  legacy  for  less  than 
it  was  worth  to  the  plaintiff,  who  bought  it  for  the  purpose  of  en- 
forcing payment  by  suit,  it  was  held  that  this  did  not  amount  to 
champerty  or  maintenance  :   Tyson  v.  Jackson,  30  Beav.  384. 

The  English  laws  of  maintenance  and  champerty  are  not  of  force 
as  specific  laws  in  India,  and  a  fair  agreement  there  to  supply  funds 
to  carry  on  a  suit  in  consideration  of  having  a  share  of  the  prop- 
erty, if  recovered,  ought  not  to  be  regarded  perse  as  opposed  to  pub- 
lic policy  :  Ram  Coomar  Coondoo  v.  Chunder  Canto  Mookerjee,  2 
App.  Ca.  186,  208.  But  agreements  of  such  a  kind  ought  to  be 
carefully  watched,  and  when  extortionate,  unconscionable,  or  made 
for  improper  objects,  ought  to  be  held  invalid  :  lb.  186,  209.  [The 
vendor's  lien  for  unpaid  purchase-money,  has  been  held  not  to  be 
assignable  :  Elder  v.  Jones,  5  Reporter,  107;  Keith  v.  Horner,  32 
111.  524;  Richards  v.  Learning,  27  111.  431;  Arden  v.  Patterson,  5 
Johns.  44.] 

[Doctrine  of  Assignment  of  Choses  in  Action  Restated. — The  com- 
mon law,  originating  in  conditions  not  all  of  which  remain  un- 
changed, not  only  made  champerty  and  maintenance  indictable,  but 
to  prevent  the  rich  and  powerful  buying  up  and  prosecuting  claims 
•acrainst  the  weak  to  their  oppression,  prohibited  the  assignee  to 
maintain  in  his  own  name  an  action  on  any  promise  or  other  liabil- 
ity originally  running  to  his  assignor.  And  such  is  the  common- 
law  doctrine  to  the  present  day  :  Hunt  v.  Mann,  132  Mass.  53;  Bos- 
ton Ice  Co.  v.  Potter,  123  Mass.  28;  Hay  v.  Green,  12  Cush.  282; 
Robertson  v.  Reed,  11  Wright  (Pa.),  115. 

In  equity,  assignments  not  only  of  choses  in  action,  but  expectan- 
cies, contingent  interests,  and  property  to  be  created  in  the  future 
may  be  transferred,  and  the  title  acquired  by  the  assignee  will  be 
recognized  and  protected  by  a  Court  of  Chancery  and  the  assignee 
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may  sue  in  his  own  name  generally,  though  in  some  cases  owing  to 
a  real  or  supposed  interest  in  the  assignor,  he  musi  make  him  a  co- 
plaintiff,  because  it  is  thecoursein  equity  that  the  party  in  interest 
brings  suit  in  his  own  name. 

Not  every  sort  of  a  contract  or  interest  is  assignable  even  in 
equity  ;  an  agreement  involving  a  personal  trust  in  the  party  or  to 
be  carried  out  by  his  personal  skill,  cannot  be  so  assigned  as  to  com- 
pel the  other  party  to  accept  the  performance  of  the  assignee,  and 
pay  him  therefor.  The  liability  to  be  sued  cannot  be  transferred 
or  assigned,  and  a  person  who  is  bound  by  an  obligation,  cannot  be- 
fore or  after  breach,  relievo  himself  from  the  obligation  to  perform 
it  by  assignment  to  another,  nor  will  the  assignee  be  rendered  lia- 
ble. There  are  exceptions  to  this  rule  where  the  assignments  of  lia- 
bilities or  covenants  which  run  with  the  land,  the  assignment  of  lia- 
bility in  consequence  of  bankruptcy,  death  or  marriage,  and  the  as- 
signment of  liability  for  a  debt  by  agreement  among  all  the  parties 
interested.] 


*  HORNSB Y  v.  LEE.  [  *  902  ] 

August  17,  1816. 

[reported  2  madd.  16.] 

Assignment  of  wife's  choses  in  action. — Reduction  into  possession.] 
— Husband  and  wife  assign  a  reversionary  interest  of  the  icife  in 
certain  trust  stock,  as  security  for  the  'payment  of  an  annuity 
granted  by  the  husband,  the  husband  afterwards  takes  the  benefit 
of  the  Insolvent  Debtors'1  Act,  and  a  general  assignment  is  made 
of  his  property.  The  person  on  whose  death  the  wife  was  to  take 
dies,  and  then  the  husband  dies  without  having  done  any  other 
act  to  reduce  the  stock  into  possession.  Held,  that  his  wife  was 
entitled  by  the  survivorship  to  the  stock  against  both  the  particular 
and  the  general  assignee. 

By  indenture,  1st  January,  1774,  between  Deacon  and  Collier,  as- 
signees of  Baptist  Darwin,  a  bankrupt  (the  father  of  the  plaintiff), 
of  the  first  part ;  the  said  Baptist  Darwin  and  S.  Darwin,  his  wife 
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(the  mother  of  the  plaintiff),  of  the  second  part  ;  aud  Mary  Petty, 
R.  Petty,  J.  Elliott,  and  G.  Hooper  of  the  third  part.  Deacon  and 
Collier  granted,  &c,  unto  the  said  M.  Petty,  E.  Petty,  J.  Elliott,  and 
G.  Hooper,  422Z.  6s.  3d.  four  per  cents.,  together  with  the  dividends, 
to  hold  the  same  upon  trust,  to  apply  the  dividends  for  the  separate 
use  of  S.  Darwin  during  her  life,  and  after  her  death,  to  apply  the 
principal  and  dividends  among  all  and  every  such  child  and  chil- 
dren of  the  said  B.  Darwin  by  the  said  S.  Darwin,  as  should  be  then 
living,  in  equal  shares,  payable  at  twenty-one;  but  if  either 
[  *  903  ]  of  the  children  should  die  before  his  or  *  their  shares  should 
become  payable,  the  shares  of  him,  her,  or  them  so  dying, 
to  be  paid  to  the  survivors  ;  and  if  only  one  child  should  live  to 
attain  twenty-one,  then  the  principal  sum  and  the  dividends  to  be 
paid  to  such  only  child.  By  the  same  indenture,  Deacon  and  Col- 
lier granted,  &c,  to  the  said  M.  Petty,  R.  Petty,  J.  Elliott,  and  G. 
Hooper,  certain  shares  in  a  messuage,  and  all  the  assignee's  right, 
title,  and  interest  in,  and  to  the  real  estate  late  of  Richard  Petty 
(the  father  of  the  said  S.  Darwin)  and  the  moiety,  or  half-part  of 
the  share  and  proportion  of  them,  the  said  assignees,  of,  in,  and  to 
a  certain  sum  of  2,762Z.  lis.  3d.  upon  the  same  trusts  as  were  de- 
clared respecting  the  422/.  6s.  3d.  Four  per  cents. 

The  plaintiff  and  Anne  Mary  Darwin  were  the  only  issue  of  Bap- 
tist and  Sarah  Darwin.  Baptist  Darwin  died  in  1782.  In  1787, 
the  plaintiff  married  Nathaniel  Hornsby,  without  a  settlement,  and 
in  February,  1799,  the  plaintiff  and  her  husband  assigned  over  a 
moiety  of  their  interest  in  the  said  trust  funds,  upon  the  contingency 
of  the  plaintiff  surviving  her  mother,  unto  the  defendant,  John 
Parker,  as  a  collateral  security  for  the  due  payment  of  an  annuity 
of  30Z.  granted  by  the  plaintiff's  husband,  Hornsby,  to  Parker  dur- 
ing his  life,  in  consideration  of  200Z.  paid  to  Hornsby. 

In  1790,  Anne  Mary  Darwin  married  John  Patten. 

In  1801,  Thomas  Ralph  and  the  defendant  George  Lee,  were  ap- 
pointed trustees,  and  the  trust  monies,  which  then  consisted  of 
1,453?.  15s.  6d.,  3Z.  per  cents,  were  transferred  to  them. 

Anne  Mary  Patten  died  in  1807,  and  Sarah  Darwin  (the  mother  J 
died  early  in  February,  1814  (a). 

The  plaintiff's  husband,  Hornsby,  was  confined  in  the  King's 
Bench  Prison  for  debt,  and  in  January,  1814,  was  discharged  under 
the  Insolvent  Act,  and  his  estate  and  effects  vested  in  a  clerk  of  the 
(a)  The  particular  day  of  her  death  does  not  appear  on  the  pleadings. 
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poace,  and  the  same  were  by  him  assigned  to  the  defendant,  John 
Seton. 

Hornsby  afterwards,  lGt.h  February,  1814,  died  without  having 

instituted  any  proceedings,  or  done  any  act  to  reduce  the 

trust  fund  into  possession,  in  the  short  '"interval — a  few   [  *904  ] 

days  only — between  the  widow's  death  and  his  own. 

Thomas  Ralph  died  24th  March,  1814. 

The  bill  stating  these  facts  prayed,  that  the  tru>-t  funds,  with  the 
dividends,  might  be  transferred  to  the  plaintiff;  or  if  the  Court 
should  be  of  opinion  that  the  defendants,  Parker  and  Seton,  or 
either  of  them,  were  entitled  to  them,  then  that  the  plaintiff  might 
bo  decreed  to  have  a  settlement  out  of  the  same. 

The  defendant  Parker,  by  his  answer,  insisted  that  the  dividends 
and  interest  of  the  moiety  of  the  trust  monies  assigned  to  him, 
ought  to  bo  applied  pursuant  to  the  trusts  declared  as  to  the  same, 
in  and  by  the  indenture  of  the  26th  of  February,  1799,  and  stated, 
thatoltZ.  3s.  0>d.  was  due  to  him,  for  ten  years  and  a  half  arrears 
of  the  annuity,  and  claimed  to  bo  paid  the  same  out  of  the  trust 
monies. 

The  defendant  Seton,  by  his  answer,  submitted,  that  the  trust 
funds  ought  to  be  transferred  to  him  as  the  assignee  of  the  estate 
and  effects  of  Hornsby,  for  the  benefit  of  himself  and  the  rest  of 
the  creditors. 

The  defendant  Lee,  the  trustee,  submitted  to  act  as  the  Court 
should  direct. 

Mr.  Cooke  and  Mr.  Richards  for  the  plaintiff. 

The  plaintiff  claims  the  whole  of  this  property,  as  having  sur- 
vived to  her.  This  being  a  reversionary  interest,  the  husband  could 
not  reduce  it  into  possession,  or  part  with  it  before  the  death  of 
Sarah  Darwin,  the  mother;  and  after  her  death,  a  few  days  before 
his  own,  he  did  no  act  to  reduce  the  property  into  possession. 
Neither  the  particular  assignment  to  Parker,  nor  the  general  as- 
signment under  the  Insolvent  Act  to  Seton,  operated  as  a  reduction 
into  possession.  In  M  it  ford  v.  Mitford  (9  Ves.  87)  it  was  deter- 
mined, that  the  general  assignment  in  bankruptcy  had  not  the  effect 
of  reducing  into  possession  a  legacy  of  stock  left  in  trust  for  the 
benefit  of  the  bankrupt's  wife,  and  her  right  by  survivorship  was 
established  against  the  assignees.  The  same  principle  must  apply 
to  all  assignments,  whether  under  the  Insolvent  Debtors' 
*  Act  or  to  a  particular  assignee.     They  cited  also   Wild-  [  *  905  ] 
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man  v.  Wildman,  (9  Ves.  174),  and  Woolands  v.  Crowcher  (12  Ves. 

174). 

The  plaintiff,  by  joining  in  the  assignment  to  Parker,  has  not 
affected  her  claim;  for  being  a  married  woman,  the  deed  was  in- 
operative as  to  her. 

Mr.  Leach  and  Mr.  Dowdeswell  for  the  defendant  Parker. 

The  assignment  to  Parker  of  this  reversionary  interest,  as  a 
security  for  the  payment  of  the.  annuity  granted  to  him,  was  valid. 
In  Wright  v.  Morley,  (12  Yes.  174)  an  assignment  by  the  husband 
of  his  interest,  and  right  of  his  wife,  was  held  good,  subject  to  the 
wife's  equity  to  a  settlement.  That,  it  is  true,  was  a  present  inter- 
est; but  whether  the  interest  to  which  the  husband  is  entitled  in 
right  of  his  wife  be  present  or  reversionary,  makes  no  difference. 
In  both  cases  his  assignment  is  effectual,  subject  to  the  wife's  equity 
to  a  settlement. 

Mr.  Troiver  for  the  defendant  Seton. 

After  the  determination  in  Mitford  v.  Mitford  (9  Ves.  87,)  I  can- 
not contend  that  this  interest  passed  by  the  assignment  under  the 
Insolvent  Debtor's  Act;  but  this  defendant,  not  having  asserted  any 
right  to  this  property,  and  being  made  a  party  against  his  desire, 
ought  to  have  his  costs. 

Mr.  Shadwell,  for  the  trustee,  asked  for  his  costs. 

Sir  Thomas  Pltjmee,  V.  C.  E. — [After  stating  the  facts  of  the 
case.]  Independently  of  authority,  let  us  consider,  upon  principle, 
whether  the  husband's  assignment  of  his  wife's  contingent  interest 
is  good.  The  husband  has  a  right  to  his  wife's  choses  in  action, 
provided  he  reduces  them  into  possession.  Is  a  deed  assigning  a 
revisionary  interest  a  reduction  into  possession?  It  is  impossible 
actually  to  reduce  a  reversionary  interest  into  possession.  Is  it 
then  a  constructive  reduction  into  possession  ?  The  assignment  puts 
the  assignee  of  the  husband  in  the  same  situation  as  the  husband, 
and  if  the  husband  survives  the  wife,  the  assignee  is  enti- 
[*90G]  tied  to  the  property;  but  here  *the  husband  died  before 
the  wife,  and  the  assignee  therefore  is  not  entitled  to  the 
property.  This  is  the  manner  in  which  the  case  strikes  me  upon 
principle. 

According  to  Mitford  v.  Mitford  (9  Ves.  87)  it  is  clear,  that  the 
general  assignment  in  bankruptcy  does  not  pass  a  reversionary  in- 
terest in  the  wife,  she  surviving  her  husband.  It  must  be  the 
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same  as  to  the  assignment  under  the  insolvent  Debtors'  Act.  Nor 
do  I  seo  what  answer  can  be  given  to  the  observation  of  -Mr.  Cooke, 
that  a  particular  assignee  cannot  be  in  a  better  situation  than  an 
assignee  under  the  general  assignment  in  bankruptcy.  The  <  e 
cited  of  Woolands  v.  Crowcher  (12  Ves.  174)  is  strong  to  show  the 
insufficiency  of  the  assignment  to  bar  the  wife's  claim  in  case  she 
survives  her  husband.  On  principle  and  authority  the  plaintiff  is 
entitled  to  this  money. 

The  decree  was  as  follows:  Declare  the  plaintiff  is  entitled  to 
1  1  53Z.  15s.  6<±  Si.  per  cent.  Reduced  annuities  in  the  pleadings 
mentioned,  standing  in  the  names  of  Thomas  Ralph,  in  the  plead- 
ings named,  and  the  defendant,  George  Lee,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England.  And  it  is  or- 
dered that  the  defendant  George  Lee,  do  transfer  the  said  1  15:;/. 
15s.  Gc/.,  Si.  per  cent.  Reduced  annuities,  unto  the  plaintiff,  with  in- 
terest and  dividends  which  have  accrued  due  thereon.  And  it  is 
ordered  that  the  plaintiff  do  pay  unto  the  defendants  George  Lee 
and  John  Seton,  their  costs  of  this  suit,  to  be  taxed  by  Mr.  Camp- 
bell, one  of  the  masters  of  this  Court,  as  between  solicitor  and 
client;  and  as  between  the  plaintiff  and  defendant  John  Parker,  no 
costs  on  either  side;  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  to  this  Court,  as  they  shall  bo  advised. 


Nothing  is  clearer  than  that  a  husband  only  becomes  entitled 
upon  marriage  to  a  qualified  interest  in  the  choses  in  action  and 
reversionary  personal  property  of  his  wife  not  settled  to  her  sepa- 
rate use;  arid  if  he  does  not,  during  his  lifetime,  re- 
duce them  into  *possession,  they  trill  belong  to  his  wife  |  *907"j 
surviving  him.  Co.  Litt.  351;  Scaivin  v.  Blunt,  7  Ves. 
294;  Langham  v.  Nenny,  3  Ves.  407;  1  Bright,  Husb.  &  W.  36.  [2 
Kent's  Comm.  135;  Banks  v.  Marksbury,  3  Litt.  (Ky. )  282;  Snow- 
hill  v.  Snowhill,  1  C.  E.  Green,  30;  Killcrist  v.  Killcrist,  7  How. 
(Mass.)  311.] 

1.  What  amounts  to  a  reduction  into  possession  of  a  wife's  choses 
in  action.] — In  order  to  reduce  a  wife's  choses  in  action  into  pos- 
session, acts  must  be  done  which  will  have  the  effect  of  changing 
the  property  therein.  Neither  the  mere  intention  of  an  executor  to 
pay  the  proceeds  of  a  chose  in  action  to  which  the  wife  is  entitled 
to  the  husband;  nor  an  appropriation  of  a  particular  fund  for  that 
purpose  (Blunt  v.  Bestland,  5  Ves.  515);  nor  the  h'usband's  receipt 
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of  the  interest  thereof  (Hoivman  v.  Corie,  2  Vern.  190;  Blunt  v. 
Best  land,  5  Ves.  515;  Hart  v.  Stephens,  6  Q.  B.  (N.  S.)  937;  14  L. 
J.  (N.  S.)  Q.  B.  148;  9  Jur.  225),  even  although,  where  when  the 
chose  in  action  was  a  promissory  note,  it  has  been  handed  to  him 
(Nash  v.  Nash,  2  Madd.  133:  and  see  Day  v.  Pargrave,  3  Man.  & 
Selw.  395,  cited),  amount  to  a  reduction  into  possession;  and  a  re- 
ceipt of  part  of  the  fund  by  the  husband  will  only  amount  to  a  re- 
duction into  possession  pro  tanto:  Nashy.  Nash,  2  Madd.  133,  139; 
Scratton  v.  Patello,  19  L.  R.  Eq.  369,  373;  Parker  v.  Lechmere,  12 
Ch.  D.  200.  [The  bare  reduction  into  possession,  by  the  husband 
of  his  wife's  choses  in  action  is  not  always  conclusive,  although  it 
is  prima  facie  evidence  of  a  conversion  to  his  use.  Hind's  Estate, 
5  AVheaton,  138. 

The  husband  must  reduce  the  property  to  his  possession  as  hus- 
band, and  not  in  any  other  capacity,  as  executor,  administrator  or 
trustee.  Ex  parte,  Ebers,  3  Dess.  155;  Lodge  v.  Hamilton,  2  S.  & 
R.  491;  Mayfield  v.  Clifton,  3  Stew.  375.] 

A  transfer  of  stock  by  trustees  or  executors  into  the  name  of  the 
married  woman  (Wildman  v.  Wildman,  9  Ves.  174);  or  into  the 
names  of  the  husband  and  wife  (Prole  v.  Soady,  3  L.  R.  Ch.  App. 
220;  and  see  Scrutton  v.  Pattello,  19  L.  R.  Eq.  369;  Nicholson  v. 
Drury  Buildings  Estate  Company,  7  Ch.  D.  48);  a  fortiori  where 
trustees  of  a  fund  belonging  to  the  wife  simply  retain  it  in  their 
own  hands  (Ticisden  v.  Wis?,  1  Vern.  161),  or  invest  or  pay  it  in  the 
names  of  trustees  for  her  (Atchison  v.  Dixon,  10  L.  R.  Eq.  589),  will 
not  amount  to  a  reduction  into  possession.  So  the  payment  by 
executors  of  a  legacy  bequeathed  to  a  wife,  by  means  of  a  cheque 
drawn  to  the  order  of  the  husband  and  wife,  endorsed  by  them,  and 
handed  by  the  wife  to  the  manager  of  a  bank,  directing  him,  with 
the  assent  of  the  husband,  to  place  it  to  an  account  in  her  sole 
name,  which  was  done,  and  treated  by  the  wife  as  her  separate  prop- 
erty, will  not  amount  to  a  reduction  into  possession:  Parker  v.  Lech- 
mere, 12  Ch.  D.  256. 

A  mere  agreement  moreover  to  sell  a  fund  (Harwood  v.  Fisher, 
1  Y.  &  C.  Exch.  Ca.  110),  or  a  set  off  of  a  debt  of  the  husband's  clue 
to  a  testator  against  a  legacy  he  has  left  to  the  wife,  will  not  bar  the 
wife's  right  to  the  legacy  in  case  she  survives  her  husband:  Har- 
rison v.  Andrews,  13  Sim.  595;  Carr  v.  Taylor,  10  Ves.  574;  Ex 
■  parte  Blagden,  2  Rose,  249;  Ex  parte  O'Ferrall,  1  G.  &  J. 
[  *908  ]  347;  Elibank  v.  Montolieu,  5  Ves.  *737;  Reeve  v.  Richer, 
11  Jur.  900;  In  re  Bachelor,  16  L.  R.  Eq.  481;  M'Mahon 
v.  Burchell,  3  Hare,  99.  [The  receipt  of  interest  by  the  husband 
during  coverture  is  not  a  reduction  to  possession  of  a  debt  due  to 
the  wife:  Stanwood  v.  Stanwood,  17  Mass.  57;  Hunter  v.  Hallett, 
1  Edw.  Ch.  388.]  It  is  laid  down,  however,  in  a  subsequent  report 
of  the  last  cited  case,  that  where  a  debt  to  the  estate  of  the  testator 
may  be  set  off  by  the  executors  against  a  legacy  bequeathed  by  the 
testator  to  the  debtor,  such  debt  may  also  be  set  off  against  a  legacy 
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bequeathed  by  the  testator  to  tho  wife  of  the  debtor,  Bubjeci  to  her 
equity  (if  any)  to  a  settlement:  WMahon  v.  Burchell,  5  Hare,  325; 
and  see  Hall  v.  /////,  1  Conn.&Law.  L35;   L.Dru.  &  War.  109. 

Tho  mere  proof  also  by  a  husband  against  the  estate  of  a  bank- 
rupt indebted  to  his  wife,  will  not  amount  to  reduction  into  pi 
sion  by  tho  husband,  if  he  din  before  a  dividend  be  made.  See 
Anon.,  2  Vera.  700;  there  J.  S.,  indebted  by  bond  to  the  wife  of  A., 
became  a  bankrupt.  The  husband  proved  the  debt,  and  paid 
tribution  money,  but  died  before  any  dividend  was  made.  The  wife 
survived  and  died  also  before  any  distribution.  Lord  Cowper,  L. 
C,  held  that  the  payment  of  contribution  money  by  the  husband 
did  not  alter  the  property  of  the  debt,  but  that  it  remained  a  chose 
in  action,  and  survived  to  the  wife. 

The  receipt,  however,  by  the  husband  of  his  wife's  chose  in  action, 
as,  for  instance,  of  a  sum  due  to  her  on  a  mortgage  in  fee,  will  be  a 
reduction  thereof  into  possession  (Reesx.  Keith,  11  Sim.  388,  390), 
unless  such  receipt  by  the  husband  be  in  the  character  of  trustee, 
when  it  will  not  have  that  effect:  Baker  v.  Hull,  12  Yes.  497;  Wall 
v.  Tomlinson,  10  Ves.  413.  [Tho  acts  to  effect  the  transfer  must  be 
such  as  to  change  the  property  in  the  chose  in  action,  or  something 
which  will  divest  the  wife's  right  and  make  that  of  tho  husband 
absolute. 

Any  act,  which  clearly  shows  as  intention  on  the  part  of  the  hus- 
band to  use  the  property  as  his  own,  as  taking  a  new  security  for  a 
debt,  or  releasing  a  mortgage,  will  be  sufficient:  Forrest  v.  "War- 
rington, 2  Dess.  254;  Schuyler  v.  Hoyle,  5  Johns.  100.] 

Tho  receipt  by  an  agent  appointed  by  the  husband  and  wife, 
either  of  a  legacy  due  to  the  wife  (Huntley  v.  Griffith,  F.  Moore,  1  52 ; 
Goldsborough,  159  pi.  91,  2nd  ed. ),  or  of  money  forming  part  of 
the  estate  of  an  intestate,  of  which  the  wife  is  administratrix,  will 
amount  to  a  reduction  into  possession  by  the  husband  in  the  former 
case,  of  the  legacy,  in  the  latter,  of  the  wife's  distributive  share  of 
the  money:  (In  re  Barber,  Dardier  v.  Chapman,  11  Ch.  D.  442) 
unless  the  agent  receives  the  money  as  the  separate  property  of  the 
wife:  Parker  v.  Lechmerc,  12  Ch.  D.  250,  ante,  p.  97. 

A  transfer  of  the  wife's  stock  into  her  husband's  sole  name  would 
be  a  reduction  into  possession  (1  Bright's  Husb.  &  W.  54  );  and  it 
has  even  been  held  where  the  husband  was  a  lunatic,  that  the  pay- 
ment by  order  of  the  Court  of  stock  belonging  to  the  wife  to  the 
credit  of  the  lunacy,  was  as  much  a  reduction  into  possession  as  a 
pavment  to  the  lunatic  or  his  committee:  In  the  matter  of  Jenkins, 
5  Russ.  183,  187. 

It  has  however  been  held  in  Ireland  that  fines  due  to  the 
wife  before  marriage,  which  had  been  *  lodged  in  Court,   [  *  909  ] 
remained  choses  in  action,  and  were  not  reduced  into  pos- 
session by  such  lodgment:  Donelly  v.  Foss,  7  L.  R.  Ir.  439. 

And  as  a  husbaud  may,  by  transferring  his  wife's  stock  into. his 
own  name,  reduce  it  into  possession,  so  he  may  do  so  by  transfer- 
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ring  into  the  names  of  trustees  upon  trusts  inconsistent  with  his 
wife's  title  by  survivorship:  Hansen  v.  Miller,  14  Sim.  22;  Burn- 
ham  v.  Bennett,  2  Coll.  254. 

"Where,  however,  a  husband  directs  or  consents  to  an  investment 
of  stock  belonging  to  his  wife,  in  a  manner  consistent  with  her 
equities,  he  will  not  be  considered  by  such  an  act  as  destroying 
such  equities,  by  its  being  a  reduction  into  possession.  Thus,  in 
Ryland  v.  Smith,  1  My.  &  Cr.  53,  the  wife  being  under  a  will  en- 
titled to  stock  and  to  cash  part  of  a  residue,  the  executors,  at  the 
request  of  the  husband,  transferred  the  stock  into  the  names  of 
trustees  for  the  wife's  separate  use,  and  paid  the  cash  to  the  hus- 
band. Tho  husband  employed  part  of  the  cash  in  increasing  the 
amount  of  the  stock.  He  afterwards  became  bankrupt  and  died. 
It  was  held  by  Sir  C.  C.  Pepys,  M.  R.,  that  the  stock  transferred  by 
the  executors  was  not  reduced  into  possession  by  the  husband,  and, 
therefore,  belonged  to  the  wife  by  survivorship,  but  that  the  assignees 
under  the  bankruptcy  were  entitled  to  the  increase  made  by  the 
husband.  [The  mere  fact  of  the  husband  having  possession  of  an 
instrument  will  not  be  sufficient  :  See  Drury  v.  Briscoe,  42  Md. 
154;  Crittenden  v.  Alexander,  15  Gray,  432.] 

Where  the  wife  is  possessed  of  choses  in  action  even  such  as 
promissory  notes,  or  bills  of  exchange  given  to  her  before  marriage, 
unless  the  contracts  thereon  be  altered  as  by  taking  a  new  security 
{Yard  v.  Ellard,  1  Salk.  117,  pi.  8),  the  husband  must  bring  an 
action  upon  them  in  the  names  of  himself  and  his  wife,  and  if  he 
obtains  judgment  and  sues  out  execution,  he  will  thereby  reduce 
such  choses  in  action  into  possession  (Hardy  v.  Robinson,  1  Keb. 
440;  Tirelly.  Bennett,  2  Keb.  89;  Milner  v.  Milnes,  3  T.  R.  627; 
Rumsey  v.  George,  1  Mau.  &  Selw.  176;  Sherrington  v.  Yates,  12 
M.  &  W.  855);  but  if  he  die  after  judgment  and  .before  execution 
sued  out,  the  judgment  will  survive  to  the  wife,  and  she  will  be  en- 
titled to  a  scire  facias  thereon:  Bond  v.  Simmons,  3  Atk.  21.  [During 
the  husband's  lifetime  the  wife  cannot  receive  payment  of  money 
due  on  her  own  chose  in  action  except  as  her  husband's  agent: 
Thrasher  v.  Tuttle,  22  Maine,  335. 

If  an  obligation  is  taken  to  the  husband  or  wife,  or  to  the  wife 
with  the  husband's  assent,  and  the  husband  dies,  leaving  the  wife 
surviving,  the  action  thereon  survives  to  the  wife  and  she  is  entitled 
to  the  proceeds:  Sanford  v.  Sanford,  5  Lans.  (N.  Y. )  486;  Richard- 
son v.  Daggett,  4  Yfc.  336  ] 

Where,  however,  the  choses  in  action  accrue  to  the  wife  during 
the  marriage,  and  the  husband  elects  to  disagree  to  his  wife's  inter- 
est by  commencing  an  action  in  his  own  name  only,  if  he  dies  after 
judgment,  his  representatives,  and  not  his  wife  will  be  entitled  to 
the  benefit  thereof:   Oglander  v.  Baston,  1  Vern.  396. 

It  has  been  held  in  a  recent  case,  that  where  a. promissory  note 
made  to  a  feme  sole  (and  not  being  her  separate  property)  was  paid 
to  her  after  marriage,  but  without  the  authority  of  her  husband, 
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that  such  payment  was  no  answer  to  an   action    brought 

after  *  her  decease  by  her  husband  as  her  administrator  [*910  | 

on  the  footing  of  the  note  (Rogers  v.  Bolton,  8  \j.   It.  Ir. 
09),  inasmuch  as  the  act  of  tho  wife  in   receiving  (lining  coverture 
the  debt  contracted  with  her  dum  Bola  operated  as  a  reduction  into 
possession  of  the  chose  in  action,  and  vested  the   property   in  the 
husband.     lb. 

If,  however,  before  the  marriage  tho  wife  obtained  a  judgment, 
and  she  and  her  husband  sued  out  a  scire  facias,  and  obtained  an 
award  of  execution,  and  the  wife;  died  before  the  writ  was  executed, 
the  property  will  be  changed  by  the  award  and  belong  tq  the  hus- 
band:  Bright's  H.  &  W.  p.  01. 

AYhere  an  award  was  made  by  which  a  sum  of  money  was  ordered 
to  be  paid  to  tho  husband  in  respect  of  the  personal  estate  t'>  which 
his  wife  was  entitled  as  residuary  legatee,  and  the  husband  having 
died  before  anything  further  was  done,  itwTas  held  by  Lord  Jeffries, 
L.  C,  that  the  executor  of  tho  husband  was  entitled  to  such  sum, 
and  that  it  did  not  survive  to  the  wife.  "The  award,"  said  his 
Lordship,  "  is  a  sort  of  judgment,  and  the  arbitrator  having  awarded 
that  tho  money  should  be  paid  to  tho  husband,  that  has  changed 
the  property,  and  vested  it  in  the  husband:"  Oglander  v.  Basinu, 
1  Vern.  39(5.  It  is  doubtful,  however,  whether  this  decision  can  be 
upheld,  inasmuch  as  an  award  alone  has  not  the  effect  of  changing 
the  propertv  in  personal  chattels:  Hunter  v.  Rice,  15  East,  100; 
Thorpe  v.  Eyre,  1  Ad.  &  Ell.  920;  3  Nev.  &  M.  214. 

Where  there  is  a  decree  in  a  joint  suit  by  husband  and  wife,  for 
money  claimed  in  her  right,  if  the  husband  die  before  any  other 
proceedings,  tho  benefit  of  the  decree  will  survive  to  the  wife  (Nan- 
ney  v.  Martin.,  1  Eq.  Ca.  Ab.  08);  nor  will  her  right  by  survivor- 
ship bo  prejudiced  if  nothing  has  been  done  in  the  suit  to  change 
the  property:  Adams  v.  Lavender,  M'Clell.  &  Y.  41;  Bond  v.  Sim- 
mons, 3  Atk.  20;  Macaulay  v.  Philips,  4  Yes.  15;   10  Yes.  91,  cited. 

If,  however,  the  property  were  changed,  as,  for  instance,  by  the 
approval  by  the  Court  of  a  settlement  to  bo  made  on  the  wife  (Mac- 
au hi//  v.  Philips,  4  Yes.  19);  or  by  an  order  for  payment  to  the  hus- 
band, the  wife's  right  to  take  by  survivorship  will  be  gone:  Hcygate 
v.  Annesley,  3  Bro.  C  C.  302;  Bonrston  v.  Williams,  5  L.  R. 
Ch.  App.  055,  reversing  S.  C.  9  L.  R.  Eq.  297;  sed  vide  Fh  !  v. 
Per r ins,  3  L.  R.  Q.  B.  530;  4  L.  R,  Q.  B.  500. 

Arrears  of  income  of  a  married  woman's  life  interest,  in  the  hands 
of  a  receiver,  which  had  been  ordered  to  be  received  and  applied  by 
him  in  a  suit  in  payment  of  her  husband's  incumbrances,  and  which 
had  not  been  paid  as  directed,  were  held  by  tho  effect  of 
the  order  to  be  reduced  into  *  possession  so  as  to  defeat  the  [  *  911  ] 
wife's  rio-ht  by  survivorship:  Tidd  v.  Lister,  3  Do  G.  M.  & 
G.  857,  2  W.R.  184. 

A  sale  by  a  husband  for  a  sum  of  money  of  his  wife's  chattels, 
which  the  purchaser  takes  possession  of,  will  amount  to  a  reduction 
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into  possession  by  tho  husband,  and  in  the  event  of  the  sale  being 
voidable,  as  for  instance,  by  reason  of  its  having  been  made  to 
a  person  in  a  fiduciary  relation  towards  the  husband,  the  husband 
or  his  representatives  will  be  the  proper  parties  to  set  aside  such 
sale:  Widgery  v.  Tepper,  5  Ch.  D.  516,  7.  Ch.  D.  423. 

If  a  husband  fail  to  reduce  his  wife's  choses  in  action  into  pos- 
session during  her  lifetime,  he  will,  upon  her  death  before  him,  if 
he  has  not  made  a  valid  assignment  thereof,  be  entitled  to  them 
on  taking  out  letters  of  administration  to  her:  (Bright's  Husb.  & 
Wife,  41.)  And  this  is  the  case  with  regard  to  the  choses  in  action 
of  a  wife  settled  to  her  separate  use,  which  she  has  not  assigned 
during  her  life:  Proudley  v.  Fielder,  2  M.  &  K.  87.  And  if  he  die 
without  doing  so,  his  personal  representative,  upon  taking  out  let- 
ters of  administration  to  the  wife,  will  become  entitled  to  such 
choses  in  action:  In  the  goods  of  M.  A.  Harding,  2  L.  R.  P.  &  D. 
394;  In  the  goods  of  J.  Risden,  1  L.  R.  P.  &  D.  037.  [If  the  wife 
dies  before  the  husband  has  reduction  the  choses  to  his  possession, 
he  has  no  title  as  husband,  and  it  goes  to  her  administrator  or 
personal  representative:    Walker  v.  Walker,  41  Ala.  353.] 

2.  Chose  in  action  of  a  married  women — how  far  assignable.]  — 
It  is  now  well  established,  upon  the  principle  that  a  husband  can 
give  no  better  right  to  another  than  he  has  himself;  that  all  assign- 
ments made  by  the  husband  of  the  wife's  choses  in  action  or 
reversionary  personal  property,  whether  vested  or  contingent,  which 
are  not,  or  cannot  be,  then  reduced  into  possession,  whether  the 
assignment  be  in  bankruptcy,  or  under  the  Insolvent  Act,  or  to 
trustees  for  payment  of  debts,  or  to  a  purchaser  for  valuable  con- 
sideration, even  although  the  wife  juins  therein,  pass  only  the  inte- 
rest which  the  husband  himself  has,  subject  to  the  wife's  legal 
right  by  survivorship. 

The  principal  case  was  the  first  in  which  this  subject  was  thor- 
oughly discussed,  and  Sir  Thomas  Plumer  lays  down  the  rule,  ever 
since  adopted  in  equity,  that  the  assignment  puts  the  assignee  of  the 
husband  in  the  same  situation  as  the  husband;  and  if  the  husband 
survives  the  wife,  the  assignee  is  entitled  to  the  property ;  but  that 
if  the  husband  died  before  the  wife,  the  assignee  is  not  entitled 
thereto.  See  the  important  cases  of  Purdeiv  v.  Jackson,  1  Russ.  1 ; 
Honner  v  Morton,  3  Russ.  65,  where  the  reversionary  interest  of  the 
wife  was  vested;  and  Watson  v.  Dennis,  3  Russ.  90;  Stamper  v. 
Barker,  5  Madd.  157;  Box  v.  Box,  2  C.  &  L.  605;  Box  v.  Jackson, 
1  Dru.  55;  Prole  v.  Soady,  3  L.  R.  Ch.  App.  220;  Wilkin- 
[  *  912  ]  son  v.  Gibson,  4  L.  R.  Eq.  162;  In  *  re  Butler's  Trusts, 
3  L.  R.  Ir.  89.  [The  test  of  the  husband's  title  to  his  wife's 
property  is  whether 'the  property  in  question  was  or  was  not  tech- 
nically a  thing  in  possession:  Schouler's  Domestic  Relations  Sec. 
82.  See  the  case  of  Hawkins  v.  The  Providence  v.  Worcester  R. 
R.,  119  Mass.  596.]  In  Le  Vasseur  v.  Scratton,  14  Sim.  116,  a  female 
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infant  being  entitled  to  the  reversion  of  a  chose  in  action,  expectant 
on  the  decease  of  the  Burvivor  of  A.  and  B.,  she  and  her  husband 
covenanted,  in  contemplation  of  their  marriage,  fco  assign  it  to 
trustees,  in  trust,  as  to  one  moiety  for  the  husband  absolutely,  and 
as  to  the  other  moiety,  for  the  wife  and  the  issue  of  the  marriage. 
The  husband  died  first,  and  afterwards  A.  and  B.  died.  It  was 
held  by  Sir  L.  Xliadwell,  V.  C,  that  the  chose  in  action  survived  to 
the  wife,  and  that  she  was  entitled  to  have  it,  transferred  to  her. 

But  a  women  may,  by  her  acts,  after  the  death  of  her  husband, 
have  shown  such  an  intention  to  acquiesce  in  and  adopt  a  settle- 
ment of  her  reversionary  interest,  made  during  her  first  coverture 
for  the  benefit  of  herself  and  children,  as  to  render  it  binding  upon 
any  subsequently  taken  husband:  Ashton  v.  M'Dougall,  5  Beav  56; 
Kingston  v.  Booth,  4  I.  R.  Eq.  589,  605;  White  v.  Cox,  2  Ch.  D. 
387;  and  in  Dairies  v.  Davies,  9  L.  R.  Eq.  468,  it  was  held  that  a 
widow  who  had  directed  part  of  the  funds  which  had  fallen  into 
possession  to  be  paid  to  the  trustees,  and  had  afterwards  become 
lunatic,  must  be  taken,  in. absence  of  any  evidence  to  the  contrary, 
to  have  confirmed  the  whole  settlement.  See  also  Milner  v.  Lord 
Harewood,  18  Yes.  25(J,  277. 

It  must  be  remembered  that  under  the  Infants'  Settlement  Act 
(18  &  19  Yict.  c.  43),  an  infant  may  now,  with  the  approbation  of 
the  Court  of  Chancery,  make  a  valid  settlement  of  property,  though 
it  be  in  reversion,  remainder,  or  expectancy.  See  Morgan's  Chancery 
Acts  and  Orders,  p.  96,  6th  ed. 

It  was  said  by  an  eminent  Judge,  that  where  the  husband  has 
the  power  of  reducing  the  property  into  possession,  his  assignment 
of  the  chose  in  action  of  the  wife  will  be  regarded  as  a  reduction 
of  it  into  possession.  Per  Lord  Lyndhurst  in  Honner  v.  Morton, 
3  Russ.  69.  [Reduction  during  the  minority  of  an  infant  husband 
is  good,  although  he  dies  before  his  majority:  Ware  v.  Ware  18 
Grattan,  670;  as  to  reduction  by  the  husband  of  an  infant  wife,  See 
Shawks  v.  Edmondson,  28  Grattan,  804.] 

However,  it  seems  now  to  be  clearly  established  that,  whether 
the  husband  after  an  assignment  of  his  wife's  choses  in  action  dies 
in  the  lifetime  of  the  person  having  a  prior  interest,  whereby  the 
chose  in  action  cannot,  as  against  the  wife,  bo  reduced  into  posses- 
sion, or  whether  he  survives  and  dies  before  it  is  reduced  into  posses- 
sion, the  same  result  follows, — the  chose  in  action  will  survive  to 
the  wife.  Thus,  in  Ellison  v,  Ehvin,  13  Sim.  309,  by  articles 
entered  into  on  the  marriago  of  a  female  infant,  she  and  her  in- 
tended husband  agreed  to  assign,  on  her  attaining  twenty-one,  a 
share  of  her  deceased  grandfather's  residuary  estate,  to  which  Bhe 
was  entitled  under  the  trust,  of  his  will,  to  trustees,  in 
trust  for  themselves  and  their  children.  *  After  the  lady  [  *  913  ] 
had  attained  twenty- one  a  settlement  was  made,  for  the 
purpose  of  carrying  the  articles  into  effect,  to  which  tho  husband 
and  wife  and  the  trustees  were  the  only  parties;  but  before  the  set- 
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tied  prpperty  was  transferred  to  the  trustees,  the  husband  died.  It 
was  held,  by  Sir  L.  Shadwell,  V.  C,  that  the  wife's  right  to  the 
property  by  survivorship  was  not  barred. 

The  principle  of  this  decision  was  followed  by  the  Vice-Chan- 
cellor Knight  Bruce  in  Ashby  v.  Ashby,  1  Coll.  553.  In  that  case, 
a  husband,  for  a  valuable  consideration,  assigned  a  legacy,  to  the 
payment  of  which  his  wife  was  entitled  twelve  months  after  the  de- 
cease ,of  the  testator's  widow.  The  husband  survived  the  testator's 
widow  more  than  twelve  months,  but  took  no  steps  to  reduce  the 
property  into  possession.  His  Honor,  upon  the  authority  of  Elwin 
v.  Williams  (7  Jur.  337),  held  the  assignment  void  as  against  the 
surviving  wife:  observing,  however,  that  he  did  not  say  what  would 
have  been  the  effect  upon  the  wife's  rights  or  claims  if  the  husband 
had,  bona  fide  for  valuable  consideration,  executed  a  deed  of  release 
of  the  legacy.  See  also  Hastings  v.  Orde,  11  Sim.  205;  Ashton  v. 
M'Dougall,  5  Beav.  56;  Wilkinson  v.  Charlesworth,  10  Beav.  324, 
328;  Rowland  v.  M'Donnel,  13  Ir.  Ch.  Bep.  365,  381;  Borton  v. 
Barton,  16  Sim.  552;  Michelmore  v.  Mudge,  2  Giff.  183.  [In  Mc- 
Caleb  v.  Crichfield,  5  Heisk.  228,  the  assignee  was  entitled  to  the 
residuary  interest  under  a  will  assigned  by  husband  and  wife  jointly, 
no  proceedings  having  been  taken  by  the  wife  during  her  life  to 
avoid  the  assignment  or  enforce  her  equity.] 

It  has,  however,  been  since  decided  that  a  release  by  a  husband 
of  a  reversionary  chose  in  action  of  his  wife  is  as  inoperative  to  bind 
his  wife  by  survivorship  as  his  assignment  would  be:  Rogers  v. 
Acaster,  11  Beav.  445. 

Where  an  annuity  or  life  interest  in  a  fund  is  given  to  a  married 
woman,  and  is  not  settled  to  her  separate  use,  the  husband  is  not, 
with  her  concurrence,  capable  of  effectually  disposing  of  her  life 
estate,  except  during  his  own  life;  for,  if  she  outlive  her  husband, 
such  part  of  it  as  would  be  enjoyed  by  her  after  the  coverture  de- 
termined would  be  reversionary  only,  and  consequently  the  husband 
cannot,  consistently  with  the  cases  of  Purdew  v.  Jackson  and  Hon- 
ner  v.  Morton,  make  a  title  to  such  portion  of  the  annuity  or  divi- 
dends of  the  fund  as  may  accrue  after  his  own  death,  and  during 
the  life  of  his  wife  surviving  him.  See  Stiff  v.  Everitt,  1  My.  &  Cr. 
37;  Harley  v.  Harley,  10  Hare,  325;  In  re  Godfrey's  Trusts,  1  I. 
B.  Eq.  531;  but  see  Hore  v.  Becher,  12  Sim.  465. 

Where  personalty,  a  reversionary  interest  in  which  is  given  to  a 
married  woman,  is  brought  into  existence  for  the  purpose  of  secur- 
ing a  loan  to  her  husband,  the  assignment  by  the  husband  and  wife 
with  the  object  of  effecting  such  security  will,  pro  tanto,  defeat  the 
wife's  right  by  survivorship.  Thus,  in  Winter  v.  Easum, 
[  *914]  2  De  G.  Jo.  &  Sm.  272,  a  married  *  woman  entitled  to  in- 
come for  her  separate  use  agreed  to  assist  her  husband  in 
obtaining  a  loan  from  an  insurance  company.  A  policy  was  accord- 
ingly effected  with  the  company,  by  which  a  sum  was  assured  to  the 
survivor  of  the  husband  and  wife  upon  the  death  of  the  one  first 
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dying1.  By  a  mortgage  deed  of  the  same  date,  reciting  an. agree- 
ment for  a  loan  by  the  office  at  the  request  of  the  husband  and  wile, 
the  wife  assigned  her  separate  income,  and  the  husband  the  policy, 
by  way  of  mortgage  for  securing  the  sum  advanced  by  the  company. 
By  the  same  deed  the  husband  and  wife,  the  wife  joining  for  the 
purpose  of  binding  her  separate  estate,  covenanted  that  the  husband 
would  pay  the  premiums  on  the  policy;  and  there  was  a  declaration 
by  Hi'1  husband  alone  that  if  he  did  not  pay  them  the  mortgagees 
might  pay  them  out  of  income;  and  a  declaration  by  all  parties  that 
if  the  policy  moneys  became  payable  before  the  mortgage  was  paid, 
the  company  might  pay  it  out  of  those  moneys.  After  the  death  of 
the  husband  the  wife  claimed  the  moneys  payable  under  the  policy 
as  being  a  chose  in  action  not  settled  to  her  separate  use,  and  there- 
fore incapable  of  being  effectually  assigned  during  the  husband's 
life.  It  was  held  by  the  Lords  Justices  of  the  Court  of  Appeal, 
that,  although  the  policy  if  taken  alone  created  an  interest  in  the 
wife  not  capable  of  being  assigned  so  as  to  bar  her  right  by  survi- 
vorship, yet  as  it  had  been  created  for  the  purpose  of  a  mortgage, 
and  as  a  part  of  the  same  transaction,  and  in  pursuance  of  a  con- 
tract  that  it  should  be  a  security  to  the  company,  the  wife's  interest 
was  included  in  the  security.  See  also  Stamford,  Spalding  a  ml 
Boston  Banking  Company  v.  Ball,  31  L.  J.  (N.  S.)  Ch.  143.  [The 
husband's  assignee  for  a  valuable  consideration  takes  subject  to  the 
wife's  equity,  although  her  survivorship  may  have  been  barred  by 
the  assignment:  Moore  v.  Moore,  14  B.  Mon.  259;  2  Story's  Eq. 
Sec.  1412.] 

Where,  however,  a  single  woman  insures  her  life,  and  afterwaras 
marries,  inasmuch  as  her  conti'act  with  the  insurance  society  is  for 
a  reversionary  payment  to  herself,  if  the  society  with  which  she  has 
insured  assigns  over  its  business  to  another  society,  it  seems  that 
the  married  woman  cannot  effectually  adopt  the  liability  of  the  latter 
society  in  lieu  of  that  of  the  former:  Conquest's  Case,  1  Ch.  D.  334, 
342. 

Although  a  woman  having  a  reversionary  interest  in  personalty 
obtain  an  assignment  of  the  interest  of  every  other  person  therein, 
she  will  not  thereby  convert  her  reversionary  interest  into  an  in- 
terest in  possession,  or  enable  her  husband  to  do  indirectly  what  he 
'could  not  do  directly — assign  her  original  interest,  so  as  to  bar  her 
right  by  survivorship;  and  if  the  reversionary  fund  is  in  Court,  it 
will  not  be  paid  out,  although  the  consent  of  all  other  persons  in- 
terested in  it  be  obtained.  After  some  conflicting  decisions,  this 
was  finally  determined  in  the  important  case  of  Whittle  v. 
*  Henning,  2  Ph.  731,  affirming  the  decision  of  Lord  Lang-  [*  915  ] 
dale,  MIL,  reported  11  Beav.  222.  And  see  Richards  v. 
Chambers,  10  Ves.  5S0;  Story  v.  Tonge,  7  Beav.  91;  Brandon  v. 
Woodthorpe,  10  Beav.  403;  Cressuxll  v.  Dewell,  4  Giff.  160;  In  re 
Butlers  Trusts,  3  Ir.  R.  Eq.  L38.  The  cases,  therefore,  of  Hall  v. 
Hugonin,  14  Sim.  595;  Creed  v.  Perry,  14  Sim.  592,  and  Bishop  v. 
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Colebrook,  16  Sim.  39,  may  be  considered  as  overruled.  [Story 
6ays,  '"In  respect  to  reversionary  cboses  in  action,  and  other  rever- 
sionary equitable  interests  of  the  wife,  in  personal  chattels,  the  doc- 
trine has  been  for  a  long  time  well  settled,  and  in  a  manner  most 
favorable  to  her  rights,  that  no  assignment  by  the  husband  will  ex- 
clude hef  right  of  survivorship  in  such  cases:"  2  Story's  Eq.  Sec. 
1413.] 

But  although  the  Court  of  equity  will  not  give  effect  to  an  assign- 
ment by  the  husband  of  his  wife's  reversionary  chose  in  action,  so  as 
to  defeat  her  legal  right  by  survivorship,  it  will  be  good  against  him 
if  he  survive  his  wife  (Homsby  v.  Lee,  2  Madd.  20),  and  when  it  be- 
comes an  interest  in  possession  it  will  be  subject  to  the  wife's  equity 
to  a  settlement.  See  Greedy  v.  Lavender,  13  Beav.  02,  and  note  to 
Lady  Elibank  v.  Montolieu,  Vol.  1,  p.  507,  529;  and  see  Clarke  v. 
Woodward,  25  Beav.  455. 

Where,  however,  personalty  to  which,  subject  to  the  life  interest 
of  their  father,  two  married  women  were  absolutely  entitled,  under 
a  settlement  prior  to  Sir  II.  Malins'  Act,  was  invested  by  the  trus- 
tees in  breach  of  trust  in  the  purchase  of  land,  it  was  held  by  the 
Court  of  Appeal,  reversing  the  decision  of  Hall,  V.-C,  that  the  in- 
terests of  the  married  women  in  the  land  were  not  to  be  looked  upon 
as  being  simply  interests  in  a  reversionary  fund  of  personalty,  and 
could  be  disposed  of  by  the  married  women  by  a  duly  acknowledged 
deed  in  which  their  husbands  joined:  In  re  Durrani  and  Stoner,  18 
Ch.  D.  106. 

A  married  woman  who  has  obtained  a  decree  for  a  judicial  sepa- 
ration from  her  husband  is  entitled  absolutely,  under  20  &  21  Vict. 
c.  85,  s.  25,  and  21  &  22  Vict.  c.  108,  s.  8,  to  her  choses  in  action  not 
reduced  into  possession,  although  she  may  have  previously  joined  her 
husband  in  a  mortgage  thereof  (In  re  Insole,  1  L.  R.  Eq.  470;  35 
Beav.  92);  and  if  the  husband,  appears  to  oppose  the  application  of 
his  wife,  he  will  be  refused  costs:  Johnson  v.  Lander,  7  L.  R.  Eq. 
228. 

The  same  result  follows  when  there  has  been  a  decree  for  the  dis- 
solution of  marringe:  (Wells  v.  Malbon,  31  Beav.  48;  Prolex.  Soady, 
3  L.  R.  Ch.  App.  220;  Heath  v.  Lewis,  4  Giff.  665;  Swift  v.  Wenman, 
10  L.  R.  Eq.  15;  Fussell  v.  Dowding,  14  L.  R.  Eq.  421;  Jessop  v. 
Blake,  3  Giff.  639;  Fitzgerald  v.  Chapman,  1  Ch.  D.  563);  and  as 
the  decree  for  dissolution  of  marriage  takes  effect  from  the  date  of 
the  decree  nisi,  anything  done  in  the  interval  by  the  husband  or  his 
assignee  will  not  have  the  effect  of  reducing  the  wife's  choses  in  ac- 
tion into  possession:  (Prole  v.  Soady,  3  L.  R.  Ch.  App.  220.  See 
and  consider  Norman  v.  Villars,  2  Exch.  D.  359);  and  although 
the  wife,  after  a  decree  for  the  dissolution  of  the  marriage, 
[  *  916]  does  *  not  obtain  possession  of  her  '"choses  in  action,"  her 
executors  will  be  entitled  thereto,  and  not  the  husband,  in- 
asmuch as  the  same  consequences  as  to  property  must  follow  the 
declaration  of  dissolution  by  the  Divorce  Court  as  if  the  marriage 
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contract  bad  boon  annihilated,  and  tbo  marriage  tic  broken  at  that 
date,  and  tbat  tbo  rights  of  the  divorced  husband,  which  depended 
upon  the  contract  then  ceased:   Wilkinson  \.  Gibson,  1  L.  It.  Eq.  L62. 

So  likewise  a  married  woman  who  has  obtained  a  protection  order 
under  20  &  21  Vict.  c.  85,  s.  21,  in  consequenco  of  her  husband's 
desertion,  will  become  absolutely  entitled  to  her  choses  in  action  not 
reduced  into  possession:  In  re  Coicard,  and  Adams'  Purchase,  20 L. 
It.  Eq.  179;  Nicholson  v.  Drury  Buildings  Estate  <  'ompany,  7  Ch.  D. 
48. 

The  result  is  the  same  where  the  wife  has  obtained  a  protection 
order  under  41  &  42  Vict.  c.  19,  s.  4  (In  re  Emery's  Trusts,  W.  N. 
1884,  Feb.  9,  p.  28);  and  the  funds  will  be  treated  as  belonging  to 
tbo  wife  to  her  separate  use  upon  the  resumption  of  cohabitation. 
lb. 

But  where  a  married  woman,  having  obtained  a  protection  order, 
had  instituted  an  administration  suit,  it  was  held  that  before  pay- 
ment out  to  her  of  funds  in  court,  representing  her  share  of  the  es- 
tate, evidence  ought  to  be  produced  that  the  separation  was  a  con- 
tinuing one.  The  affidavit,  however,  of  the  married  woman  herself 
as  to  that  fact,  and  also  as  to  no  settlement  or  agreement  for  a  set- 
tlement having  been  made,  was  held  to  be  sufficient:  Ewart  v.  Chubb, 
20  L.  R.  Eq.  454. 

It  may,  however,  be  here  mentioned  that,  although  the  Court  which 
deals  with  divorce  causes  has  power  under  the  Divorce  and  Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  c.  85),  when  it  pronounces 
a  sentence  of  divorce  or  judicial  separation  for  adultery  of  the  wife, 
to  order  a  settlement  of  any  property  of  the  wife  for  the  benefit  of 
the  innocent  party  and  tbo  children  of  the  marriage  (sect.  45),  it  has 
no  power  on  a  dissolution  of  a  marriage  on  account  of  the  ill-conduct 
of  the  husband  to  make  an  order  whereby  any  of  his  rights  under  a 
marriage  settlement  shall  be  forfeited:  Fitzgerald  v.  Chapman,  1  Ch. 
D.  563;  Burton  v.  Sturgeon,  2  Ch.  D.  318,  overruling  Jessop  v.  Blake, 
3  Giff.  G39;  Swift  v.  Wenman,  10  L.  R.  Eq.  15;  Fussellx.  Doivding, 
14  L.  R.  Eq.  421.  See  also  Evans  v.  Carrington,  2  De  G.  F.  &  Jo. 
481. 

If  the  chose  in  action  either  is  originally,  or  becomes,  an  interest 
presently  attainable,  it  may  be  reduced  into  possession  by  actual  pay- 
ment to  the  husband  or  his  assignees:  and  the  wife's  right  by  sur- 
vivorship and  her  equity  to  a  settlement  may  be  thereby  defeated: 
Cunningham  v.  Antrobus,  16  Sim.  436;  Alldayv.  Fletcher,  1  De.  G. 
&  J.  82. 

*  Where  a  married  woman  is  a  joint  tenant  of  a  rever-   [  *917  ] 
sionary  interest,  if  she  die  during  the  life  of  her  husband, 
before  the  reversion  becomes  an  interest  in  possession,  the  other 
joint  tenants  and  not  her  husband  will  take  by  survivorship:  In  re 
Trusts  of  Barton's  Will,  10  Hare,  12. 

A  well-known  Act,  20  &  21  Vict.  c.  57,  Malins'  Act  (which  does 
not  extend  to  Scotland),  enables  married  women,  in  certain  cases, 
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to  dispose  of  reversionary  interests  in  personal  estate,  in  the  same 
manner  as  they  can  now  dispose  of  their  real  estates. 

It  enacts  that,  "After  the  31st  day  of  December,  1857,  it  shall  be 
lawful  for  every  married  woman  by  deed  to  dispose  of  every  future 
or  reversionary  interest,  whether  vested  or  contingent,  of  such  mar- 
ried woman,  or  her  husband  in  her  right,  in  any  personal  estate 
whatsoever  to  which  she  shall  be  entitled  under  any  instrument 
made  after  the  said  31st  day  of  December,  1857  (except  such  a  set- 
tlement as.  after  mentioned),  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in  or  limited  or  reserved  to  her  in  re- 
gard to  any  such  personal  estate,  as  fully  and  effectually  as  she 
could  do  if  she  were  a  feme  sole,  and  also  to  release  and  extinguish 
her  right  or  equity  to  a  settlement  out  of  any  personal  estate  to 
which  she,  or  her  husband  in  her  right,  may  be  entitled  in  posses- 
sion under  any  such  instrument  as  aforesaid,  save  and  except  that  no 
such  disposition,  release,  or  extinguishment  shall  be  valid  unless 
the  husband  concur  in  the  deed  by  which  the  same  shall  be  effected, 
nor  unless  the  deed  be  acknowledged  by  her  as  hereinafter  directed: 
Provided  always,  that  nothing  herein  contained  shall  extend  to  any 
reversionary  interest  to  which  she  shall  become  entitled  by  virtue 
of  any  deed,  will,  or  instrument  by  which  she  shall  be  restrained 
from  alienating  or  affecting  the  same"     Sect.   1. 

It  is  then  enacted  that,  "Every  deed  to  be' executed  in  England  or 
Wales  by  a  married  woman  for  any  of  the  purposes  of  this  Act  shall 
be  acknowledged  by  her,  in  the  manner  prescribed  by  3  &  4  Will. 
4,  c.  74  (the  Fines  and  Recoveries  Act);  and  every  deed  to  be  eoce- 
cided  in  Ireland  by  a  married  woman  for  any  of  the  purposes  of 
this  Act  shall  be  acknowledged  by  her  in  the  manner  prescribed  by 
4  &  5  Will.  4,  c.  .  92  (the  Irish  Fines  and  Eecoveries  Act);  and  all 
and  singular  the  clauses  and  provisions  in  the  said  Acts  concerning 
the  disposition  of  lands  by  married  women,  including  the  provisions 
for  dispensing  with  the  concurrence  of  the  husbands  of  married 
woman,  in  the  cases  in  the  said  Acts  mentioned,  shall  extend  and 
be  applicable  to  such  interests  in  personal  estate  and  to  such  powers 
as  may  be  disposed  of,  released,  or  extinguished  by  virtue 
[  *  U18  ]  of  this  Act,  as  *  fully  and  effectually  as  if  such  interests 
or  powers  were  interests  in  or  powers  over  land."   Sect.  2. 

It  is  then  provided,  "That  the  powers  of  disposition  given  to  a 
married  woman  by  this  Act  shall  not  interfere  with  any  power  which 
independently  of  this  Act  may  be  vested  in  or  limited  or  reserved 
to  her,  so  as  to  prevent  her  from  exercising  such  power  in  any 
case,  except  so  far  as  by  any  disposition  made  by  her  under  this 
Act  she  may  be  prevented  from  so  doing,  in  consequence  of  such 
power  having  been  suspended  or  extinguished  by  such  disposition." 
Sect.  3. 

And  also,  "That  the  powers  of  disposition  hereby  given  to  a  mar- 
ried woman  shall  not  enable  her  to  dispose  of  any  interest  in  per- 
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sonal  estate  settled  upon  her  by  any  settlement  or  agreement  for  a 
settlement  made  on  the  occasion  of  her  marriage."      Sect.  4. 

A  wife's  resulting  interest  in  her  reversion  remaining  undisposed 
of  by  an  agreement  made  in  contemplation  of  her  marriage,  for 
the  settlement  of  her  property,  falls  within  the  proviso  of  the  4th 
section  (Clarke  v.  Green,  2  H.  &  M.  474);  and  her  contingent  re- 
versionary interest  under  the  agreement  was  held  not  to  be  a  result 
ing  trust,  but  to  be  an  interest  which  accrued  under  the  settlement: 
lb. 

It  will  be  observed  that  the  operation  of  this  Act  is  of  a  very 
limited  character.  In  the  first  place,  it  only  applies  to  reversionary 
interests  in  personalty  to  which  married  women  may  become  enti 
tied  after  the  31st  of  December,  1857.  And  with  regard  to  this, 
it  has  been  decided,  that  where  a  married  woman  takes  a  reversion- 
ary interest  under  an  appointment  executed  after  the  31st  of  De- 
cember, 1857,  and  made  in  pursurance  of  a  power  contained  in  an 
instrument  dated  before  that  day,  she  will  not,  under  Malins'  Act, 
be  able  to  dispose  of  such  reversionary  interest  as  if  she  had  be- 
come entitled  to  it  under  an  instrument  made  after  the  31st  day  of 
December,  1857:  Lire  Butler's  Trusts,  3  Ir.  R.  Eq.  138. 

In  the  next  place,  reversionary  interests  in  personal  estate  com- 
prised in  any  settlement,  or  agreement  for  a  settlement,  on  marriage 
are  excepted  from  the  operation  of  the  Act. 

And  lastly,  all  persons  conferring  reversionary  interests  in  per- 
sonalty on  married  women  "by  any  deed,  will,  or  instrument,"'  may 
restrain  them  from  alienating  or  affecting  the  same. 

An  assignment,  when  duly  made  under  this  statute  passes  and 
transfers  personal  property  to  which  a  married  woman  is  entitled  in 
reversion,  discharged  from  the  right  of  her  husband,  or  any  one 
claiming  under  him,  although  he  concurs  in  the  assignment  as 
effectually  as  if  she  were  a  feme  sole.  See  In  re  Batchelor, 
*  16  L.  R.  Eq.  481.  There  a  married  woman,  whose  hus-  [  *919  ] 
band  was  indebted  to  a  testator,  having  become  entitled 
under  his  will  to  a  legacy  in  inversion,  not  limited  to  her  separate 
use,  joined  with  her  husband  in  assigning  it  for  value  by  deed  duly 
executed  and  acknowledged  by  her  under  20  &  21  Vict.  c.  57.  On 
the  reversion  falling  in,  the  executors  claimed  to  be  entitled  to  re- 
tain the  amount  of  the  debt  out  of  the  legacy.  It  was  held  by 
Lord  Chancellor  Selborne  (sitting  for  the  Master  of  the  Rolls)  that 
there  was  no  right  of  retainer,  and  that  the  assignee  for  value  was 
entitled  to  be  paid  in  full. 

As  to  the  form  of  the  stop  order  on  the  assignment  of  the  wife's 
reversionarv  chose  in  action,  see  Moreau  v.  Pol  ley,  1  De  G.  &  Sm. 
143. 

Where  a  married  woman,  domiciled  abroad,  is  entitled  to  rever- 
sionary interests  in  personalty,  her  rights  or  powers  over  such  in- 
terests, or  those  of  her  husband,  will  be  regulated  by  the  law  of 
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their  domicil.  See  Guepratte  v.  Young,  4  De  G.  &  Sm.  217;  Dun- 
can v.  Caiman,  18  Beav.  128,  and  the  cases  there  cited. 

A  husband  may  make  a  valid  assignment  of  his  wife's  reversion- 
ary interest  in  leaseholds  (Donne  v.  Hart,  2  Buss.  &  My.  300),  un- 
less the  interest  be  of  such  a  nature  that  it  cannot  by  possibility 
vest  in  the  wife  in  possession  during  the  coverture  :  Duberley  v.  Day, 
1G  Beav.  33. 

And  if  a  wife  entitled  to  chattels  real  which  the  husband  has  not 
assigned  predeceases  her  husband,  he  will  be  entitled  thereto,  and 
although  the  wife  died  before  the  interest  vested  in  possession,  it 
will  not  be  necessary  for  the  husband  to  take  out  administration  to 
his  wife,  in  order  to  complete  his  titlo  :  Doe  d.  Polgrean,  1  H.  Bl. 
535;  In  re  Bellamy,  Elder  v.  Pearson,  25  Ch.  D.  620. 

The  law  relating  to  the  property  of  married  women  has  been  ma- 
terially altered  by  the  Married  Women's  Property  Act,  1882  (45  & 
4G  Vict.  c.  75).     See  note  to  Hulme  v.  Tenant,  vol.  1.,  p.  543. 

\Doctrine  of  Husband's  Right  to  Wife's  Choses  in  Action  Restated. 
—At  common-law  the  husband  had  the  absolute  right  during  cov- 
erture, to  receive  his  wife's  choses  in  action  and  to  dispose  of  them 
as  though  he  became  possessed  of  them  by  purchase  ;  and  he  may 
sue  and  collect  them  in  his  own  name,  when  they  accrue  during  cov- 
erture, and  in  the  name  of  himself  and  wife,  when  they  belonged 
to  the  wife  at  the  time  of  the  marriage.  When  they  are  collected 
they  become  the  absolute  property  of  the  husband. 

This  doctrine  is  well  settled  at  common  law  by  innumerable  au- 
thorities. 

An  actual  possession  by  the  husband  may  not,  in  certain  cases 
vest  the  property  in  him,  he  must  have  reduced  the  property  to  his 
possession  as  husband,  and  not  in  any  other  capacity,  as  executor, 
administrator  or  trustee.  A  mere  intention  to  reduce  to  possession, 
or  a  simple  appropriation  of  the  fund  will  be  sufficient  to  vest  the 
choses  in  action  in  the  husband. 

If  any  choses  in  action  are  not  reduced  to  the  husband's  possession 
during  his  life,  they  then  become  the  absolute  property  of  the  wife, 
and  if  she  dies  before  she  has  reduced  them  to  her  possession,  they 
go  to  her  next  of  kin  and  not  to  the  husband's  representatives. 

In  order  to  bar  the  wife's  right  of  survivorship  to  her  choses  in 
action,  they  must  be  recovered  by  the  husband  during  coverture, 
whether  they  are  legal  or  equitable. 

In  cases  where  it  is  necessary  for  the  husband  to  apply  to  a  Court 
of  equity  to  obtain  possession  of  his  wife's  choses  in  action,  equity 
will  not  aid  him  unless  he  makes  a  suitable  provision  for  the  wife. 
And  this  equity  of  the  wife  will  be  extended  to  the  whole  of  the  real 
and  personal  estates  descended  or  devised  to  her,  and  also  to  a  debt 
due  to  her  before  marriage. 

Whether  a  court  of  equity  will  restrain  the  husband  from  pro- 
ceeding at  law  to  obtain  possession  of  his  wife's  choses  in  action, 
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does  not  appear  to  be  clearly  settled.  In  some  cases,  settlements 
have  been  compelled  when  actions  have  been  brought  to  recover  the 
wife's  property  in  the  cqjnmon-law  courts.  The  better  opinion  ap- 
pears to  be  that  when  a  husband  or  a  creditor,  or  assignee,  is  pur 
suing  a  strictly  legal  or  statutory  right  in  a  court  of  law,  ;t  court  of 
equity  cannot  interfere  for  the  purpose  of  enforcing  a  settlement  : 
Perry  on  Trusts,  Sec.  G29. 

In  many  of  the  states  the  husband's  right  to  the  wife's  personal 
property  during  coverture  has  been  greatly  modified.] 


*  STAPILTON  v.  STAPILTON.  [  *  920  ] 


August  2,  1739. 

[REPORTED  1  ATK.    2.] 

Compromise — Family  Arrangement.] — An  agreement  entered  into 
upon  a  supx)osition  of  a  right,  or  of  a  doubtful  right,  though  it  after 
comes  out  that  the  right  was  on  the  other  side,  shall  be  binding, 
and  the  right  shall  not  prevail  against  the  agreement  of  the  par- 
ties; for  the  rigid  must  always  be  on  one  side  or  the  other;  ami. 
therefore, the  compromise  of  a  doubtful  rigid  is  a  sufficient  foun- 
dation of  an  agreement. 

Where  agreements  are  entered  into  to  save  the  honour  of  a  family, 
and  are  reasonable  ones,  a  Court  of  equity  will,  if  possible,  decree 
a  performance  of  them. 

By  a  deed,  dated  on  the  21st  of  August,  1001,  Philip  Stapilton  was 
tenant  of  the  premises  in  question,  for  ninety-nine  years,  if  he  so 
long  live,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  his 
right  heirs. 

Philip  having  two  sons,  Henry  and  Philip,  they,  by  deeds  of  lease 
and  release,  the  9th  and  10th  of  September,  1721,  reciting,  that,  for 
settling  and  perpetuating  all  manors,  Sec,  in  the  name  and  blood  of 
the  Stapilton's,  and  for  making  provision  for  his  two  sons,  &C,  for 
preventing  disputes  and  controversies  that  might  possibly  arise  be- 
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tween  the  said  two  sons,  or  any  other  person  claiming  an  interest  in 
all  or  any  of  the  estates  thereinafter  mentioned,  arid  for  barring  all  es- 
tates tail,  and  for  answering  all  and  every  the  purpose  and  purposes 
of  the  parties  thereto,  and  for  and  in  consideration  of  the 
f  *  921  ]   sum  *  of  5s.,  did  release  and  confirm  to  Thomson  and  Fair- 
fax all  those  manors,  &c. :  To  have  and  to  hold  to  them, 
their  heirs  and  assigns,  to  the  use  (as  to  part)  of  Philip  the  father, 
his  heirs  and  assigns  for  ever,  and  as  to  another  part,  to  the  use  of 
Philip  the  father  for  life,  remainder  to  Henry  the  son  for  life,  re- 
mainder to  trustees   to  preserve  contingent  remainders,  remaiuder 
to  his  first  and  every  other  son  in  tail  male,  remainder  to  Philip  the 
son  for  life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  the 
daughters  of  Henry  in  tail,  remainder  to  the  daughters  of  Philip 
the  son  in  tail,  remainder  to  the  right  heirs  of  Philip  the  father. 
And  as  to  the  remaining  part,  to  the  use  of  Philip  the  father  for 
life,  with  like  limitation's  in  the  first  place  to  Philip  the  son  and  his 
issue,  and  then  to  Henry  and  his  issue,  remainder  in  fee  to  the 

father. 

Tbere  were  covenants  to  suffer  a  recovery  within  twelve  months, 
and  likewise  for  farther  assurances.  N.B.  To  this  deed,  the  heir  of 
the  surviving  trustee  in  the  deed  in  1661  was  not  a  party. 

But,  by  deeds  of  lease  and  release,  dated  the  28th  and  29th  of 
September,  1724,  to  which  the  heir  of  the  surviving  trustee  of  the 
deed  of  1661  was  a  party,  the  father  and  two  sons  make  Thomson 
and  Fairfax  tenants  to  the  praecipe,  in  order  to  suffer  a  recovery 
for  the  purposes  mentioned  in  the  former  deeds  of  the  9th  and  10th 
of  September,  1724. 

Before  any  recovery  suffered,  Henry  died,  leaving  issue  the  plain- 
tiff. 

Afterwards,  by  lease  and  release,  the  12th  and  13th  of  April,  1725, 
to  which  the  heir  of  the  surviving  trustee  of  the  deed  of  1661  was 
a  party,  Philip  the  father  and  Philip  the  son  covenant  to  suffer  a 
recovery,  in  which  Thomson  and  Fairfax  were  to  be  tenants  to  the 
praecipe,  to  the  use,  as  to  part,  of  Philip  the  father,  his  heirs  and 
assigns;  and  as  to  the  other  part,  to  the  use  of  Philip  the  father  for 

life,  remainder  to  Philip  the  son  in  fee. 
f  *  922  ]        In  Trinity  Term,  1725,  a  recovery  was  suffered,  in*  which 
were  the  same  tenant  to  the  praecipe,  the  same  demandant, 
and  the  same  vouchees  (except  Henry,  who  was  dead),    as  were 
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covenanted  to  be  by  the  first  deed;  it  was  likewise  suffered  within 
twelve  months  after  the  first  deed. 

The  father  Philip  Stapilton,  being  dead,  the  plaintiff,  as  son  and 
heir  of  Henry,  brought  this  bill  to  establish  his  title  to  thc<  premises 
in  question,  and  for  the  whole  estate  as  tenant  in  tail  under  the  old 
settlement,  and  to  be  let  into  possession,  and  for  an  account  of 
rents  received  by  Philip  Stapilton  the  son,  due  since  the  death  of 
the  plaintiff's  grandfather,  and  to  have  the  same  applied  for  the 
plaintiff's  benefit  during  his  infancy,  and  for  an  injunction  to  restrain 
the  defendants  from  receiving  any  more  rents. 

The  defendant  Philip  the  son,  by  his  answer  confesses  the  Beveral 
deeds  before  mentioned,  but  says,  Henry  was  a  bastard,  and  that, 
by  virtue  of  the  deed  of  1725,  and  of  the  recovery,  ho  was  entitled 
to  the  whole  estate  in  question. 

Upon  an  issue  directed,  Henry  was  found  illegitimate,  and  the 
cause  was  now  heard  upon  the  equity  reserved,  when  the  counsel 
for  the  plaintiff,  waiving  the  claim  to  the  whole  estate,  insisted 
upon  these  two  points: — 

Argument  for  the  plaintiff. — 1st.  That  the  recovery  suffered  in 
Trinity  Term,  1725,  should  enure  to  the  use  of  the  deeds  of  the  9th 
and  10th  of  September,  1724,  and  not  to  the  uses  of  the  deed  in 
1 725. 

2ndly.  Supposing  it  did  not,  yet  that  the  deed  uf  1724  was  such 
an  agreement  as  this  Court  will  carry  into  execution. 

As  to  the  first  point,  it  was  said  that  the  uses,  when  once  declar- 
ed, cannot  be  altered,  unless  all  the  parties  entitled  to  the  uses  join 
in  the  new  declaration:  and  Henry  did  not  join  in  the  deed  of  1  725. 
Tenant  in  tail  may  part  with  his  estate,  and  it  shall  be  good  against 
him,  though  not  against  his  issue.  For  tenant  in  tail  is  not  aided 
by  the  Statute  of  Westminster  the  2nd,  but  only  his  issue; 
therefore,  by  the  deed  of  1724,  the  uses  *  being  executed  [  *923  | 
by  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  Henry  gained  a 
base  fee,  which  is  not  avoidable  by  Philip  during  his  life;  and,  as 
his  issue  are  barred  by  the  subsequent  recovery,  they  will  not  be 
able  to  avoid  it,  and  consequently  Henry's  estate,  which  w7as  before 
defeasible,  is  made  indefeasible  by  the  recovery. 

If  tenant  in  tail  confesses  a  judgment,  or  mortgages  the  lands, 
and  afterwards  suffers  a  recovery  to  a  collateral  purpose,  that  re- 
covery shall  enure  to  make  good  all  his  precedent  acts  and  iucnm- 
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brances:  1  Ch.  Cas.  119  (a).  [Lord  Chancellor  mentioned  a  case 
in  Lord  King's  time,  where  father,  tenant  in  tail,  remainder  to  him- 
self in  fee,  contracting  debts  on  specialty,  his  son  after  his  death 
levying  a  line,  let  in  his  father's  creditors.]  And  if  a  recovery  suf- 
fered for  another  purpose  will  substantiate  any  prior  act  of  the 
tenant  in  tail,  much  more  in  this  case,  this  recovery  will  substan- 
tiate the  first  deed,  where  there  are  all  the  parties  who  covenanted 
by  that  deed. 

As  to  the  second  point:  this  cannot  be  considered  as  a  voluntary 
agreement,  for  Henry's  legitimacy  was  then  doubtful,  and,  if  he  had 
proved  legitimate,  Philip  would  have  come  into  this  Court  to  have 
the  agreement  executed,  and  Henry  would  have  been  bound  by  it. 
This  Court  has  decreed  the  performance  of  agreements  like  this, 
founded  upon  mistakes;  as  in  the  cases  of  Frank  v.  Frank,  1  Ch. 
Cas.  84,  and  Cann  v.  Cann,  1  P.  Wms.  723. 

Argument  for  the  defendant. — For  the  defendant  it  was  argued, 
as  to  the  first  point,  that  Henry  being  dead  before  the  recovery  was 
suffered,  the  intent  of  the  parties  in  the  first  deed  could  not  be 
pursued;  for  the  plaintiff  (supposing  him  legitimate)  claims  para- 
mount his  father,  and  the  deed  of  1661 ;  therefore,  as  the  recovery 
could  not  substantiate  the  first  deed,  supposing  him  legitimate,  it 
shall  not  substantiate  it  now  he  is  found  illegitimate. 

The  plaintiff,  upon  the  death  of  his  father,  had  not  any  use  vested 
in  him;  for  the  intent  of  the  parties  was,  that  the  uses  should  arise 
out  of  the  recovery:  the  ends  recited  could  not  be  come  at 
[  *924]  without  a  recovery;  and  where  the*  intent  of  the  parties 
is  that  the  uses  should  pass  by  fine  or  recovery,  nothing 
will  pass  by  the  deed  that  is  intended  only  to  declare  the  uses.  The 
fine  and  recovery  all  make  but  one  conveyance:  Cro.  Jac.  643,  2  Ro. 
Rep.  68,  2  Lev.  306,  1  Vent.  279,  2  Lev.  54;  CromwelVs  Case,  2  Co. 
69;  Cro.  Jac.  320. 

As  to  the  second  point:  take  it  as  an  agreement,  this  Court  will 
not  decree  a  performance  of  it;  for,  supposing  Henry  had  been 
found  legitimate,  this  Court  would  not  have  decreed  a  performance 
of  it  against  the  plaintiff;  so  that,  in  regard  to  the  defendant,  it 
must  be  considered  as  a  voluntary  agreement,  into  which  he  was 
drawn  without  any  valuable  consideration;  and  the  covenant  for 
further  assurance  will  be  void,  as  the  deed  itself  to  which  it  is  an- 
(o)  Goddard  v.  Complin. 
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nexed  is  void:  and  so  it  was  determined  in  the  case  of  Fursaker  v. 
liobiuson,  Prec.  Ch.  475. 

Lord  Chancellor  Hardwicke. — The  plaintiff  in  this  case  is  en- 
titled to  have  a  decree.  There  was  a  sufficient  foundation  for  Philip 
the  father,  and  Henry  and  Philip,  his  two  sons,  to  execute  the  lease 
and  release  of  the  9th  and  10th  of  September,  1724.  It  was  to  save 
the  honour  of  the  father  and  his  family,  and  teas  a  reasonable  agree- 
ment; and,  therefore,  if  it  is  possible  for  a  court  of  equity  to  decree  a 
performance  of  it,  it  ought  to  be  done. 

It  would  bo  very  hard  for  the  defendant,  on  his  sidp,  to  endeavour 
to  set  aside  this  agreement,  and  the  effect  of  this  deed.  Consider 
the  state  and  situation  of  the  family  at  the  time  of  making  the  agree- 
ment; Philip  had  these  children  grown  up,  had  a  very  considerable 
real  estate,  both  his  sons  then  owned  as  legitimate,  their  father  and 
mother  had  lived  together  as  husband  and  wife  for  many  years,  and 
at  the  time  of  this  agreement  were  so;  there  was  a  foresight  in  the 
father  and  mother  that  such  a  dispute  between  their  two  sons  might 
hereafter  arise,  to  their  dishonour,  and  likewise  that  of  the  family. 

The  foundation  of  this  agreement,  the  illegitimacy  of  the  eldest 
son  Henry,  has  now  been  determined  by  a  trial,  and  it  is 
found  that  Henry  was  a  bastard;  yet  both  the* sons  are  [  *  925  ] 
of  the  same  blood  of  the  father  equally,  though  not  so  in 
the  notion  of  the  law. 

If  the  elder  son  should  be  found  illegitimate  (as  he  now  is),  the 
father  knew  he  would  be  left  without  any  provision,  if  no  such 
agreement  was  made;  and,  on  the  other  hand,  if  his  legitimacy 
should  be  established,  then  Philip,  the  younger  son,  would  have 
nothing.  To  prevent  these  disputes  a'hd  ill  consequences,  the  father 
brings  both  his  sons  into  an  agreement  to  make  a  division  of  his 
real  estate.  It  is  very  plain  the  parties  did  not  know  who  was  the 
heir  of  the  surviving  trustee  in  the  settlement  of  1661,  at  the  timo 
of  the  lease  and  release  of  the  9th  and  10th  of  September,  1724; 
because  they  covenant  a  writ  of  entry  should  be  sued  out  within 
twelve  months,  which  is  a  very  unusual  time  to  limit  to  suffer  a  re- 
covery, and  done  in  order  to  give  time  to  find  out  the  heir  of  the 
surviving  trustee,  if  they  could  find  him  out;  but  he  was  afterwards 
found,  and  made  a  party  to  the  deeds  of  the  28th  and  29th  of  Sep- 
tember, 1724. 

The  bill  is  brought  by  the  eldest  son  and  heir  of  Henry,  to  have 
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the  benefit  and  possession  of  tbe  whole  estate,  and  to  have  an  ac- 
count of  the  rents  and  profits,  and  to  be  quieted  in  the  possession, 
and  for  general  relief.  Upon  the  first  hearing,  an  issue  was  directed 
to  try  whether  Henry  the  father  was  legitimate,  and  it  was  found  he 
was  not;  and  now  the  plaintiff  insists  upon  having  the  benefit  of 
this  agreement,  whereby  he  is  only  entitled  to  a  part;  this  being 
the  bill  of  an  infant,  he  may  have  a  decree  upon  any  matter  arising 
upon  the  state  of  his  case,  though  he  has  not  particularly  mentioned 
and  insisted  upon  it,  and  prayed  it  by  his  bill;  but  it  might  be 
otherwise  in  the  case  of  an  adult  person. 

Upfen  this  case  there  arise  two  general  questions: — 

First,  Whether  the  plaintiff  has  any  estate  at  law  by  virtue  of 
any  of  the  conveyances,  or  by  the  recovery  ? 

Secondly,  If  he  has  no  estate  at  law,  or  only  a  defeasible  one, 
whether  he  is  entitled  to  have  the  benefit  of  this  agreement,  and  to 
have  it  carried  into  execution  here? 

The  first  question  consists  of  two  branches: — 
[  *  926  ]       *First,  Whether  the  lease  and  release  of  the  9th  and  10th 
of  September,  1724,  will  amount  to  a  good  declaration  of 
tne  uses  of  the  recovery,  notwithstanding  the  subsequent  deed  of 
April,  1725? 

Secondly,  If  not,  whether  the  recovery  of  Trinity  Term,  1725, 
having  barred  the  estate  tail,  will  make  good  any  estate  which 
passed  by  the  lease  and  release  of  the  9th  and  10th  of  September, 
1724? 

As  to  the  first :  whether  the  lease  and  release  is  a  good  declara- 
tion of  the  uses  of  the  recovery,  I  am  strongly  inclined  to  think  it  will 
amount  to  a  good  declaration:  this  question  depends  on  the  con- 
struction of  law,  and  the  authority  of  cases  upon  the  declaration  of 
uses.  It  is  true,  where  there  is  an  agreement  to  suffer  a  recovery, 
and  uses  are  declared,  if  the  recovery  is  after  suffered,  though  it 
varies  in  point  of  time  from  the  recovery  covenanted  to  be  suffered, 
yet  if  there  is  no  subsequent  declaration  of  uses,  the  recovery  will 
enure  to  the  uses  so  declared. 

And,  before  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  if  the  deed 
declaring  the  uses  had  not  been  pursued,  a  parol  declaration  of 
uses  would  have  been  let  in;  but  if  there  is  a  deed  declaring  the 
uses,  and  the  common  recovery  is  suffered  accordingly,  that  would, 
before  the  statute,  exclude  a  parol  declaration  of  new  uses. 

But,  even  now,  there  may  be  a  subsequent  declaration  of  uses, 
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but  that  declaration  must  be  in  writing,  and  such  a  new  declaration 
of  uses  depends  tipon  the  agreement  of  the  parties;  therefore, 
though  it  is  said  at  the  bar  that  the  declaration  of  uses  is  in  the 
power  of  the  tenant  in  tail,  and  that  he  may  declare  now  us:  I 
take  that  not  to  be  law,  for  such  subsequent  declaration  must  be  by 
all  tho  parties  concerned  in  interest:  and  in  The  <  V/.sv  of  flic  <  'okh/iss 
of  Rutland  (5  Co.  25),  it  is  not  laid  down  there  that  the  tenant 
in  tail  might  declare  new  uses,  but  it  is  said,  whilst  it  is  directory 
only,  new  uses  may  bo  declared;  and  the  meaning  of  that  is,  that, 
as  tho  uses  must  arise  out  of  the  agreement  of  the  parties,  the  par- 
ties may  change  the  uses,  but  that  must  be  done  by  the 
mutual  *  consent  of  all  the  parties  concerned  in  interest;  [  *  027  ] 
and. in  that  case  it  was  a  mutual  agreement  of  all  parties. 

And  in  the  case  of  Jones  v.  Morley  (2  Salk.  077),  there  was  a 
variance  as  to  the  time  of  suffering  tho  recovery,  from  the  deed 
declaring  the  uses,  and  it  was  there  held,  that  a  declaration  of  uses 
was  equally  good,  whether  by  deed  or  not,  if  in  writing. 

But,  in  tho  present  case,  the  second  agremeent,  not  being  between 
all  the  parties  concerned  in  interest,  ought  not  to  control  the  first 
declaration,  and  especially  as  this  recovery  was  suffered  within  the 
time  prescribed  by  the  first  deed,  and  between  the  same  demandant 
and  tenant. 

The  consideration  for  suffering  the  recovery  was  good,  both  in 
law  and  equity;  and  there  is  no  case  to  warrant  me  to  say  the  first 
agreement  is  not  good  and  binding,  or  that  the  tenant  in  tail  could 
by  his  own  agreement  afterwards  change  the  uses. 

But  if  it  was  doubtful  whether  the  recovery  suffered  in  1725  should 
enure  to  tho  uses  declared  by  the  deed  of  1724, 1  am  of  opinion  the 
recovery  will  operate  to  make  good  those  estates  which  passed  by 
the  deed  of  1724. 

But  to  this  two  objections  have  been  made: — 

First,  That  the  uses  must  be  governed  by  and  operate  according 
to  the  intention  of  the  parties;  therefore,  the  subsequent  recovery 
being  suffered  to  other  uses,  those  uses  will  take  place. 

Secondly,  If  any  uses  did  pass  by  the  deed  in  1724,  yet  this 
recovery  will  not  make  those  uses  good;  because  the  subsequent 
recovery  was  suffered  to  particular  uses  declared  by  the  deed  of 
1725. 

As  to  the  first  objection,  I  am  of  opinion  that  a  use  did  pass  by 
the  deed  of  1724,  and  according  to  the  intention  of  the  parties. 
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It  is  certainly  true,  that,  according  to  the  Statute  of  Uses  (27  Hen. 
8.  c.  10),  the  general  doctrine  is,  that  the  uses  shall  be  executed 
according  to  the  intention  of  the  parties;  but  both  the  Courts  of  law 
and  equity  consider  what  was  the  general  and  final  intent  of  the 

parties.  In  this  case,  their  intention  was,  that  the  estate 
[  *  928  ]   *  should  pass;  and  wherever  a  Court  of  law  or  equity  find 

that  the  general  and  substantial  intent  of  the  parties  was 
that  the  estate  should  pass,  they  will  construe  deeds  in  support  of 
that  intention  different  from  the  formal  nature  of  those  deeds  them- 
selves; as  a  feoffment  to  serve  the  intention  of  the  parties  shall 
operate  as  a  covenant  to  stand  seised.  The  intent  here  was,  that 
the  estate  in  point  of  law  should  pass  by  the  deed  of  1724,  and  that 
the  uses  declared  by  that  deed  should  vest  in  the  meantime  till  the 
recovery  suffered.  This  is  an  answer  to  the  objection  arising  from 
the  Statute  of  Uses;  but  there  is  another  question,  What  estate 
passed  by  the  deed  of  1724? 

It  was  a  defeasible  estate  to  serve  the  uses  of  that  deed,  and  so  is 
the  resolution  in  Machill  v.  Clarke,  in  Farresl.  18  (a),  2  Salk.  619, 
that  tenant  in  tail  may  convey  a  base  fee  and  estate  defeasible,  by 
the  entry  of  the  issue. 

The  next  question  is,  Whether  the  recovery  suffered  in  1725  did 
enure  to  make  good  and  render  indefeasible  those  base  estates 
created  by  the  deed  of  1724?     And  I  am  of  opinion  they  are  made 

good. 

The  objection  to  this  is,  that  the  recovery  was  suffered  in  pursu- 
ance of  the  deed  of  1725,  wherein  there  were  new  uses  limited;  but 
the  only  uses  which  make  any  difference  in  that  deed  are  to  Philip 
the  son  and  his  heirs;  so  there  is  nobody  concerned  in  the  question 
but  Philip  and  his  heirs. 

It  has  been  argued  by  defendant's  counsel,  that,  if  the  first 
declaration  of  uses  is  in  general  to  prevail,  purchasers  of  estates, 
though  they  have  a  recovery  for  strengthening  their  title,  with  a 
declaration  of  the  uses  of  the  recovery  to  themselves  and  their  heirs, 
cannot  be  safe,  for  the  vendor  may  defeat  such  declaration  by  a  pre- 
cedent one  to  different  uses;  but  in  such  cases  I  think  a  recovery 
would  not  enure  to  make  good  such  former  declaration  of  uses,  but 
only  the  uses  of  the  purchase. 

It  is  admitted,  that,  if  tenant  in  tail  confesses  a  judgment  or  a 
statute,  or  enters  into  a  bond  and  afterwards  suffers  a  recovery  to 
"  ~  (a)  4  Mod.  1. 
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bar  tbo  estate  tail,  it  lets  in  the  *  precedent  judgment,  Sec.  [  *929  ] 
And  it  is  as  clear,  if  a  tenant  in  tail  makes  a  lease  not 
warranted  by  the  statute  of  the  32  Hen.  8,  c.  28,  if  he  suffers  a 
recovery,  that  lots  in  the  lease  and  makes  it  good.  There  are  bo 
many  cases  of  this  kind,  that  it  is  not  necessary  for  me  to  mention 
them. 

This  case  is  different  from  thoso  that  turn  only  upon  the  point  of 
the  effect  of  a  mere  declaration  of  uses;  for  a  mere  declaration  of 
uses  subsists  only  upon  the  agreement  of  the  parties;  and  in  such 
cases,  where  the  agreement  has  been  changed  by  mutual  assent  of 
all  parties,  there  a  recovery  shall  enure  to  make  good  such  last  agree- 
ment or  declaration. 

But  if  the  estate  was  vested,  notwithstanding  such  declaration  of 
uses,  yet  the  recovery  has  always  been  held  to  make  good  such  de- 
feasible estate;  for  the  prior  lease,  charge,  or  estate  made  by  tenant 
in  tail,  is  only  defeasible  by  the  issue,  by  virtue  of  the  statute  De 
Donis  (13  Edw.  1)  which  was  made  to  protect  tho  issue  against  the 
alienation  of  the  tenant  in  tail;  therefore  the  issue  would  avoid  such 
lease,  &c,  but  not  the  tenant  in  tail  himself;  but  when  by  the 
recovery  he  has  gained  to  himself  a  fee,  all  the  reasoning  for  avoid- 
ing an  estate  made  by  tenant  in  tail  is  gone,  for  the  issue  is  barred 
by  the  recovery.  The  reason  why  the  issue  may  avoid  a  charge 
made  by  tenant  in  tail  is,  upon  account  of  the  protection  of  the  issue 
and  his  estate,  under  the  statute  De  Donis  (13  Edw.  1),  and  of  the 
privity  of  tho  estate  tail;  but  when  the  privity  is  gone,  the  reason 
ceases;  and  to  this  purpose  is  the  case  of  Croker  v.  Kelsey,  Sir.  W. 
Jones,  00. 

In  Lord  Deriventivater's  Case  (9  Mod.  172),  the  question  was, 
whether  a  Papist,  tenant  in  tail,  suffering  a  recovery  and  declaring 
the  uses  to  himself  in  fee,  gained  a  new  estate  within  the  11th  and 
12th  of  Will.  3,  c.  4,  or  was  in  of  the  old  use?  And  it  was  held,  the 
5th  of  Geo.  1,  by  four  judges  out  of  five,  appointed  delegates  to 
determine  appeals  from  the  Commissioners  of  Forfeited  Estates 
that  he  was  in  of  the  old  use;  and  I  take  it  for  law,  that  a  tenant 
in  tail  suffering  a  recovery  is  in  of  the  old  use,  and  that 
the  estate  is  discharged  of  the  statute  *  De  Donis;  and  [  *  930  ] 
therefore  I  am  of  opinion  that  the  recovery  has  made  good 
this  defeasible  estate,  created  by  the  deed  of  1724 

It  has  been  objected,  that,  if  the  plaintiff  has  any  title,  his  remedy 
is  at  law:  but  I  think  it  is  more  properly  here.     He  is   an  infant, 
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and  has  come  recently  into  this  Court.  Nor  do  I  think  this  case 
depends  entirely  npon  the  point  of  law;  for  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  have  an  execution  of  the  agreement,  as  a 
good  and  binding  agreement  in  this  Court. 

The  question  is,  whether  there  was  any  valuable  consideration  on 
all  sides  for  entering  into  this  agreement?  If  so,  then  there  is  a 
sufficient  ground  for  coming  here;  but  a  mere  volunteer  is  not 
entitled  to  come  here  for  an  execution  of  an  agreement.  But  here 
is  a  proper  consideration,  as  appears  in  the  recital  of  the  deed  of 
1724.  Neither  is  it  the  common  case  of  a  bastard;  for  the  law  of 
England  does  allow  of  some  privileges  to  a  bastard  eigne,  and  their 
parents  are  not  punishable  by  the  canon  law  for  antenuptial  fornica- 
tion. 

In  the  case  of  Cann  v.  Cann  (a),  it  was  laid  down  by  Lord  Maccles- 
field, that  an  agreement,  entered  into  upon  a  supposition  of  a  right  (b), 
or  of  a  doubtful  right,  though  it  after  comes  out  that  the  right  was 
on  the  other  side,  shall  be  binding,  and  the  right  shall  not  prevail 
against  the  agreement  of  the  parties:  for  the  right  must  always  be 
on  one  side  or  the  other;  and  therefore  the  compromise  of  a  doubtful 
right  is  a  sufficient  foundation  of  an  agreement. 

Another  objection  has  been  made  to  this  agreement,  that  the 
benefit  on  Henry  and  Philip's  side  was  not  mutual  and  equal. 
During  both  their  lives,  the  benefit  and  obligation  was  mutual,  and 
Henry  would  have  been  equally  compellable  to  suffer  a  recovery 
with  Philip.  But  it  is  said,  that  an  alteration  as  to  their  mutual 
benefit  has  happened  by  the  death  of  Henry;  and  it  is  said,  that  if 
Henry  had  been  legitimate,  the  plaintiff  would  not  have  been  com- 
pellable to  suffer  a  recovery,  because  the  issue  in  tail  is  not 
[*931]  compellable  to  perform  the  covenants  of  *  his  ancestor, 
the  tenant  in  tail.  But  here,  the  chance  was  at  first 
equal;  and  it  is  hard  to  say,  that  the  act  of  God  should  hinder  the 
agreement  from  being  carried  into  execution;  the  chance  was  equal, 
who  died  first,  Henry  or  Philip?  If  Henry  had  been  legitimate, 
and  Philip  had  died  in  Henry's  life,  leaving  children,  I  am  of  opinion 
Philip's  son  would  have  been  entitled  to  have  come  against  Henry 
for  an  execution  of  the  agreement;  and,  therefore,  the  chance  was 


(a)  1  P.  Wms.  723,  727. 

(b)  Lord  Eldon  in  Stockley  v.  Stockley,  IV.  &  B.  31,  observed  that  the 
words  of  Lord  Macclesfield,  instead  of  "a  supposition  of  right,"  might  have 
been  "a  doubtful  right." 
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nt  first  equal  on  both  sides,  and  we  are  not  to  consider  how  the 
event  has  happened. 

Another  objection  has  been  taken,  that  the  father  made  use  of  his 
coercive  power  over  Philip,  to  force  him  into  this  agreement;  and 
it  is  said  equity  does  not  favour  agreements  made  by  compulsion. 
But  this  Court  always  considers  the  reasonableness  of  the  agreement; 
besides,  here  is  no  proof  of  compulsion  by  the  father:  if  there  was 
any  compulsion,  it  seems  rather  to  have  been  made  use  of  against 
Henry,  who  was  then  esteemed  his  eldest  son;  and,  considering  the 
consequence  of  setting  aside  this  agreement,  a  Court  of  equity  will 
be  glad  to  lay  hold  of  any  just  ground  to  carry  it  into  execution,  and 
to  establish  the  peace  of  a  family. 

His  Lordship,  therefore,  declared,  that  the  plaintiff  is  entitled  to 
the  lands  and  premises  limited  in  remainder,  to  the  first  son  of 
Henry  Stapilton,  his  father,  by  the  deeds  of  the  9th  and  10th  of 
September,  1724,  according  to  the  uses  therein,  and  to  the  benefit 
of  the  covenants  in  those  deeds,  and  decreed  the  defendant  Philip 
to  come  to  an  account  for  the  rents  of  the  said  premises;  and  de- 
clared that  Philip  was  entitled  to  hold  the  lands,  limited  by  the 
deeds  of  the  9th  and  10th  of  September,  1724,  to  Philip  the  elder 
for  life,  with  remainder  to  the  defendant  for  lifo,  against  the  plain- 
tiff and  his  heirs;  and  that  the  defendant  should  make  further  as- 
surance to  the  plaintiff  of  his  part,  and  the  plaintiff  the  like  assur- 
ance to  the  defendant  of  his  part,  and  no  costs  on  either  side. 


*"From  the  case  of  Stapilton  v.  Stapilton,"  observes  [*932] 
Lord  Chancellor  Sugden,  "  down  to  the  present  day,  the 
current  of  authorities  has  been  uniform,  and  wherever  doubts  and 
disputes  have  arisen  with  regard  to  the  rights  of  different  members 
of  the  same  family  (and  especially,  I  may  observe,  where  those 
doubts  have  related  to  a  question  of  legitimacv),  and  fair  compro- 
mises have  been  entered  into  to  preserve  the  harmony  and  affection, 
or  to  save  the  honour  of  the  family,  those  arrangements  have  been 
sustained  by  this  Court,  albeit,  perhaps,  resting  upon  grounds  which 
would  not  have  been  considered  satisfactory,  if  the  transaction  had 
occurred  between  mere  strangers.  [Willen's  Appeal,  9  Outerbridge, 
121;  Burkholder's  Appeal,  9  Outerbridge,  89;  Shartel's  Appeal,  14 

P.  F.  Smith,  20.] Generally,  if  there  be  a  legitimate  and  an 

illegitimate  son,  it  cannot  admit  of  any  doubt,  that,  under  the  stale 
of  circumstances  involving  the  honour  and  credit  of  a  family,  there 
may  be  a  compromise  binding  upon  the  legitimate  son,  by  which  he 
agrees  to  give  up  a  particular  part  of  the  property  to  his  illegiti- 
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mate  brother:  and  that,  not,  of  course,  npon  any  title  in  the  illegit- 
imate son,  but  simply  upon  the  ground  that  such  an  arrangement 
was  for  the  honour  of  the  family,  and  the  settlement  of  family  dif- 
ferences, and  to  avoid  any  question  of  legitimacy:  "  Westby  v.  West- 
by,  2  D.  &  War.  503.  And  see  Cood  v.  Cood,  33  Beav.  314;  Wil- 
liams v.  Williams,  2  Dr.  &  Sm.  378;  2  L.  R.  Ch.  App.  294  [If  the 
terms  of  the  arrangement  are  unconscionable,  or  the  evidence  in 
the  case  shows  that  the  minds  of  the  parties  have  not  come  together, 
equity  will  refuse  to  grant  relief  when  one  of  the  parties  setting  up 
such  an  arrangement  ask  for  its  enforcement:  Wistar's  Appeal,  30 
P.  F.  Smith,  484] 

A  family  arrangement  may  also  be  implied  without  any  express 
written  contract  from  a  long  course  of  dealings  between  the  parties, 
and  the  Court  will  enforce  it,  in  the  same  mode  as  it  does  ordinary 
family  arrangements.  See  Williams  v.  Williams,  2  Dr.  &  Sm.  378; 
2  L.  R.  Ch.  App.  294. 

It  is  proposed  in  this  note  to  examine  the  cases  in  which  Courts 
of  equity  will  give  effect  to  transactions  based  upon  the  compromise 
of  conflicting  claims,  and  to  point  out  how  much  more  readily,  and  to 
how  much  greater  an  extent,  such  transactions  will  be  supported, 
when  they  either  are,  or  partake  of  the  nature  of,  family  arrange- 
ments. 

The  compromise  of  doubtful  claims,  whatever  may  be  the  actual 
rights  of  the  parties,  has,  from  the  policy  of  preventing  litigation, 
been  generally  upheld  in  all  enlightened  systems  of  jurisprudence. 
The  authorities  of  the  civil  law  upon  the  subject,  are  collected  in 
Burge's  Comm.  vol.  3,  742.  So,  in  the  law  of  Scotland,  compro- 
mises, under  the  name  of  transactions,  are  equally  favoured.  Thus, 
Lord  Stair,  in  treating  on  Restitution,  lays  it  down,  "  that  positive 
law,  for  utility  and  quietness'  sake,  excepteth  transactions  which 
are  properly  such,  and  which  are  of  two  sorts,  the  one  extrajudicial, 
when,  in  any  matter  doubtful  and  debateable,  either  party 
[  *  933  ]  to  shun  *  the  hazard  and  trouble  of  a  legal  decision,  is  will- 
ing to  transact  and  agree,  so  as  thereby  they  quit  or  abate 
part  of  what  they  claim  as  their  right,  and  so  they  tacitly  renounce 
all  future  question  upon  any  appearing  of  right,  either  judicially  or 
extrajudicially;  and  therefore,  what  either  quitteth  to  other  of  their 
rights  is  done  for  the  same  cause,  and  hath  in  it,  either  expressly 
or  implicitly,  that  such  transaction  shall  not  be  retracted  upon  any- 
thing that  shall  accidentally  appear  thereafter,  fraud  and  force  only 
(as  the  common  exception  in  all  human  actions)  being  excepted:" 
Stair's  Inst.  tit.  7,  s.  9;  Hotchkin  v.  Dickson,  2  Bligh,  348;  Stewart 
v.  Stewart,  G  C.  &  F.  911;  and  see  Trigge  v.  Lavallee,  11  W.  R.  (P. 
C.)  404,  as  to  the  old  French  law.  [Compromises  of  doubtful  rights 
are  always  favored  in  equitv:  Durham  v.  Wadlington,  2  Strob.  Eq. 
258;  Good  v.  Herr,  7  W.  &.  S.  253;  Trigg  v.  Read,  5  Humph.  529; 
Bell  v  Lawrence,  51  Ala.  160;  Brandon  v.  Medley,  1  Jones'  Eq. 
318;  Kerr  on  Fraud  and  Mistake,  403.] 
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With  regard  to  our  law,  it  is  clear  that  if  a  person,  after  due  do- 
liberation,  enter  into  an  agreement  for  the  purpose  of  compromising 
a  claim  made  bona  fide,  to  which  ho  believed  himself  to  be  liable, 
and  with  the  nature  and  extent  of  which  he  is  folly  acquainted,  the 
compromise  of  such  a  claim  is  a  sufficient  consideration  for  the  agree- 
ment, and  a  Court  of  equity,  without  inquiring  whether  he  was  in 
truth  liable  to  the  claim,  will  compel  a  specific  performance:  Attwood 
v. ,  1  Russ.  353;  Pickering  v.  Pickering,  2  Beav.  56;  Part- 
ridge v.  Smith,  11  W.  R.  (V.  C.  K.)  714.  And  see  Callisher  v.  Bis- 
choffsheim,  5  L.  R.  Q.  B.  440,  where  it  was  decided  at  law,  that  a 
compromise  of  a  disputed  claim  made  bona  fide,  is  a  good  consider- 
ation for  a  promise,  even  although  it  ultimately  turn  out  that  the 
claim  was  wholly  unfounded. 

Nor  can  the  Court  inquire  into  tho  supposed  adequacy  or  inade- 
quacy of  the  consideration:  Nay  lor  v.  Winch,  1  S.  &  S.  565;  see 
also  Lucy's  case,  4  De  G.  Mac.  &  G.  356,  and  Cool:  v.  Wright,  IB.  & 
S.  559,  570. 

[Mere  inadequacy  of  consideration  is  not  sufficient  grounds  for  set- 
ting a  transaction  aside:  Slater  v.  Maxwell,  0  Wallace,  273;  Bedel 
v.  Loomis,  11  N.  H.  9.] 

A  distinction  has  been  taken  between  an  error  of  law  and  an  error 
of  fact.  "It  is  a  maxim  of  equity,"  says  an  eminent  Judge,  "that 
parties  making  a  mistake  in  matters  of  fact  shall  not  be  held  bound 
by  acts  committed  by  them  under  such  mistake.  When,  however, 
they  make  a  mistake  in  law,  they  cannot  afterwards  be  heard  to  say, 
that  the  contract  shall  on  that  account  be  set  aside:"'  Marshall  v.  Col- 
lett,  1  Y.  &  C.  Exch.  Ca.  238;  and  seeBroughton  v.  Hutt,  3  Do  G.  & 
Jo.  501;  The  Midland  GreatWestern  Raihcay  of  Ireland  Company  v. 
Kinder,  6  W.  R.  (Ho.  L. )  511;  The  Directors,  &c,  of  the  Midland 
Great  Western  Railway  of  Ireland  v.  Johnson,  0  Ho.  Lo.  798, 
811. 

[Money  paid  under  a  mistake  of  law  cannot  be  recovered  back 
either  in  equity  or  at  law:  Haven  v.  Foster,  9  Pick.  112;  Ego  v. 
Koontz,  3  Barr,  109;  Bank  of  TJ.  S.  v.  Daniel,  12  Peters,  32.] 

It  is  not  intended  here  to  examine  with  any  minuteness  the  nice 
distinctions    which    undoubtedly    exist   as  to  the  effect  of  a  mis- 
take of  law  or  fact  in  ordinary  dealings  or  agreements  (see 
*  Cooper  v.  Phibbs,  2  L.  R.  Ho.  Lo.  149. )  •   [  *  934  ] 

It  seems,  however,  that  ignorance,  whether  of  fact  or  law, 
if  the  fact  or  law  be  doubtful,  and  the  ignorance  of  it  is  common  to 
all  parties,  especially  in  casesof  family  arrangements,  will  not  vitiate 
a  compromise.  For  instance,  the  question,  whether  a  person  is  heir 
or  not,  is  a  fact,  or,  at  any  rate,  often  depends  upon  a  doubtful  fact, 
whether  a  marriage  has  or  has  not  been  celebrated;  nevertheless,  it 
is  clear,  that  if,  as  in  tho  principal  case,  that  fact  be  doubtful,  two 
claimants,  although  one  of  them  is  afterwards  clearly  proved  to  be 
heir,  may  settle  all  disputes,  especially  to  save  the  honour  of  the 
famdy,  by  dividing  tho  property. 
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[Bell  %  Lawrence,  51  Ala.  100;  Brandon  v.  Medley,  1  Jones'  Eq. 
313;  Trigg  v.  Read,  5  Humph.  529.] 

Another  case  may  be  mentioned,  in  which  the  parties  entering  into 
a  compromise  appear  to  have  been  ignorant  of  a  fact,  namely,  of  the 
existence  of  a  deed;  nevertheless,  the  compromise  was  sustained. 
See  Neale  v.  Neale  (1  Keen,  672);  there  James  Neale  and  Joseph 
Neale,  having  an  apparent  title  to  copyhold  lands  as  tenants  in  com- 
mon in  fee  under  the  will  of  their  father,  entered  into  a  parol  agree- 
ment to  make  partition  of  the  devised  lands,  and  divided  them  ac- 
cordingly. James,  the  elder  brother,  taking  somewhat  the  larger 
share,  a  doubt  being  then  entertained,  whether  their  father  had  a 
right  to  devise  the  lands.  James  was,  in  fact,  at  the  time  of  this 
agreement,  tenant  in  tail  under  the  limitations  of  a  surrender  made 
by  his  grandfather  ;  and,  after  James's  death  without  issue,  Joseph, 
having  discovered  his  own  title  as  tenant  in  tail,  repudiated  the  agree- 
ment, and  brought  an  action  to  recover  the  whole  estate.  On  a  bill 
being  filed  by  the  devisee  of  James,  it  was  argued  for  Joseph,  that 
he  had  never  agreed  to  abandon  any  right  which  he  might  thereafter 
acquire,  and  which  was  neither  in  his  own  contemplation  nor  in  that 
of  the  party  with  whom  the  agreement  was  made;  and  that,  inmost 
of  the  cases  which  were  cited,  the  parties  had  a  full  knowledge  of 
all  the  circumstances  enabling  them  to  enter  into  a  compromise. 
However,  Lord  Langdale,  M.  R,  decreed  Joseph  to  do  all  necessary 
acts  to  bar  the  entail,  and  vest  the  parts  of  the  lands  allotted  under 
the  agreement  to  James,  upon  t^e  trusts  of  James's  will.  "It  does 
not,"  said  his  Lordship,  "appear  to  me  that  the  agreement  merely 
related  to  the  mode  of  enjoying  the  estate,  or  had  reference  only  to 
a  partition.  Joseph  did  not  so  consider  it;  he  knew  that  James 
thought  himself  entitled  to  the  whole  estate,  and  he  himself,  influ- 
enced, as  he  says,  by  the  assertions  of  James,  and  desirous  to  avoid 
lit  igation,  consented  to  accept  less  than  half.  This,  then,  is  not  a  sim- 
ple agreement  for  equality  of  partition — it  is  an  agreement 
[*935]  for  partition,  with  compensation  for  abandoning  a  *  sup- 
posed right  and  a  claim.  Upon  what  that  supposed  right 
depended  does  not  appear;  but  that  there  was  a  supposed  right  of 
James,  to  some  extent  yielded  to  by  Joseph,  is  clear;  and  if  it  be 
considered  that  the  right  which  to  the  parties  themselves  at  that 
time  was  only  supposed,  had  a  real  foundation,  which  might  have 
been  verified  either  by  production  of  the  document  then  in  the  pos- 
session of  Joseph,  or  by  searching  the  Court  rolls  of  the  manor,  that, 
if  Joseph  had  not  made  the  concession  which  he  did,  James,  instead 
of  consenting  to  the  agreement,  might  have  investigated  the  title, 
and  proved  that  the  whole  estate  was  his  own,  it  will  appear  that  the 
concession,  however  trifling  in  itself,  placed  the  parties  in  a  situation 
very  different  from  that  in  which  they  might  otherwise  have  stood; 
and  looking  at  this  case  with  reference  to  those  principles,  deduci- 
ble  from  the  several  cases  cited  at  the  bar,  I  am  of  opinion  that  the 
agreement,  though  parol,  yet  being  in  the  nature  of  a  family  arrange- 
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ment,  and  followed  by  tho  uninterrupted  several  enjoyment  of  the 
portions  allotted  to  the  two  brothers  respectively,  is  an  agreement 
which  this  Court  will  enforce."  This  decision  was,  on  appeal,  af 
firmed  by  Lord  Cottenham.  See  also  Heap  v.  Tonge,Q  Hare,  90; 
Manby  v.  Bewicke,  3  K.  &  J.  342;  Fowler  \.  Fowler.  1  De  G.  &  Jo. 
250. 

That  a  mistake  of  law  which  is  common  to  all  the  parties,  will 
not  vitiate  an  arrangement,  is  clear.  [Hampton  v.  Nicholson,  I 
E.  Green,  427;  Dill  v.  Shahan,  25  Ala.  694;  State  v.  Britton,  102 
Ind.  214;  Goltra  v.  Sanasack,  52  111.  456;  Glenn  v.  Statler,  42  [owa, 
107;  Carpenter  v.  Jones,  44  Md.  625;  Mills  v.  .Miller,  2  AVooln. 
(Neb.)  299;  Mellish  v.  Robertson,  25  Vt.  (503.]  Thus,  in  Pullenv. 
Ready,  2  Atk.  587,  legacies  \vero  given,  to  be  forfeited  upon  mar- 
riage without  consent;  one  of  the  legatees  did  marry  without  con- 
sent, and  a  family  arrangement,  without  tho  advice  of  counsel,  took 
place,  and  articles  were  executed,  giving  that  legatee  the  benelit  of 
the  legacy.  It  was  insisted  afterwards,  that  the  arrangement  was 
made  under  a  mistake  of  law  that  the  condition  was  only  in  ter- 
rorem,  which,  under  the  circumstances,  it  was  not;  but  Lord  Hard- 
wiclce,  decreed  specific  performance  of  the  articles,  saying,  that,  at 
the  timo  of  the  execution  of  the  articles,  the  marriage  without  con- 
sent could  not  but  be  known,  and  that  the  parties  to  it  could  not 
possibly  bo  supposed  to  be  ignorant  of  that  fact  which  happened 
some  years  before.  That  it  was  said,  they  might  know  the  fact, 
and  yet  not  know  the  consequence  in  laic:  but  if  parties  were  en- 
tering into  agreement,  and  the  very  will  out  of  which  the  forfeiture 
arose  was  lying  before  them  and  their  counsel  while  the  drafts  were 
preparing,  the  parties  should  be  supposed  to  be  acquainted  with  the 
consequences  of  law  as  to  that  point,  and  should  not  bo  relieved 
under  a  pretence  of  being  surprised,  with  such  strong  circumstances 
attending  it;  so  that,  with  the  knowledge  of  the  will, 
and  all  tho  clauses  in  it,  the  condition  *  annexed,  and  the  [  *936  ] 
forfeiture,  the  parties,  with  their  eyes  open,  executed  the 
'deed;  that  it  had  been  insisted  by  counsel,  that  they  had  executed 
the  articles  under  a  mistake.  But  his  Lordship  said,  that  there 
was  nothing  more  mischievious  than  for  the  Court  to  decree  a  for- 
feiture after  an  agreement,  in  which,  if  there  was  any  mistake,  it 
teas  the  mistake  of  all  the  parties  to  the  articles,  and  no  one  of  them 
ivas  more  under  an  imposition  than  the  other.  The  Court  was  so  far 
from  assisting  to  setup  the  forfeiture  again,  that  it  would  rather 
rejoice  at  the  agreement,  because  it  had  absolutely  tied  up  the  hands 
of  tho  Court  from  meddling  in  tho  question;  and  if  it  wero  to  de- 
cree the  forfeiture  then,  it  would  lie  making  all  agreements  vain 
and  nugatory:  the  case  that  came  nearest  to  the  present  was  ( 'ann 
v.  Cann  (1  P.  Wms.  723),  before  Lord  Macclesfield. 

Where,  therefore,  a  doubtful  question  arises,  such  as  a  question 
of  construction  upon  a  will,  it  is  extremely  reasonable  that  parties 
should  terminate  their  differences  by   dividing  tho   stake  between 
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them,  in  the  proportion  which  may  be  agreed  upon.  Per  Sir  J. 
Leach,  V.-C,  in  Naylor  v.  Winch,  1  S.  &  S.  564. 

So  where  payments  were  made  under  a  mistaken  construction  of 
a  doubtful  clause  in  a  settlement,  the  Court  refused  to  direct  them 
to  be  refunded,  after  many  years  of  acquiescence  by  all  pai'ties,  and 
after  the  death  of  one  of  the  authors  of  the  settlement,  especially 
as  subsequent  family  arrangements  had  proceeded  on  the  footing 
of  that  construction:  Clifton  v.  Cockburn,  3  My.  &  K.  76;  and  see 
Great  Western  Railway  Co.  v.  Cripps,  5  Hare,  91;  Rogers  v.  Ingham, 
3  Ch.  D.  351.  [Kerr  on  Fraud  and  Mistake,  401;  Miles  v.  Stevens, 
3  Barr.  21;  Pinkham  v.  Gear,  3  N.  H.  163.] 

And  where  a  deed  of  family  arrangement  has  been  acted  upon  for 
many  years,  and  no  fraud  is  imputed,  the  Court  will  not  set  aside 
or  alter  such  deed  upon  the  mere  allegation  by  some  of  the  parties 
to  it,  that  its  provisions  did  not  carry  out  their  intentions:  Bentley 
v.  Mackay,  31  Beav.  143.  10  W.  K.  (L.  J.)  873. 

The  principle  of  these  cases  seems  to  have  been  departed  from 
in  Lansdown  v.  Lansdown,  Mos.  364.  In  that  case  there  were  four 
brothers;  the  second  died,  and  the  eldest  brother  entered  upon  his 
lands;  the  youngest  brother  claimed  a  title;  upon  which  they  ap- 
plied to  Hughes,  a  schoolmaster,  their  neighbour,  in  the  country 
(who  often  acted  as  an  attorney),  for  his  opinion,  who,  upon  con- 
sulting a  book  called  •'The  Clerk's  Remembrancer,"  gave  it  in  favour 
of  the  youngest  brother,  because  land  could  not  ascend:  upon  which 
the  eldest  brother  agreed  to  divide  the  estate  with  the  youngest, 
and  declared  he  would  rather  do  so  than  go  to  law,  though  he  had 
the  right;  upon  which  Mr.  Hughes  prepared  deeds  of  lease 
[  *  937  ]  and  *  release  of  the  moiety,  which  were  executed  by  the 
eldest  brother,  and  bonds  in  the  penalty  of  300/.,  which 
was  computed  to  be  the  value  of  the  moiety,  conditioned  for  quiet 
enjoyment  of  their  respective  shares.  The  youngest  brother  died, 
and  the  moiety  descended  on  the  infant  defendant,  his  son  and  heir. 
And  Lord  Chancellor  King  decreed,  that  the  bond  and  deeds  of 
lease  and  release  should  be  delivered  up  to  the  plaintiff,  the  eldest 
brother,  being  obtained  by  mistake  and  misrepresentation,  and  that 
the  defendant,  the  infant,  when  he  came  of  age  should  convey  nisi, 
&e. ;  and  his  Lordship  said  that  the  maxim  of  law,  Ignorantia  juris 
non  excusat,  was,  in  regard  to  the  public,  that  ignorance  cannot  be 
pleaded  in  excuse  of  crimes,  but  did  not  hold  in  civil  cases. 

An  extract  of  this  case,  from  the  Registrar's  Book,  is  given,  2  J. 
&  "W.  205,  where  the  ground  for  the  decision  is  stated  to  be  "mistake 
and  misrepresentation  of  the  law." 

A  mere  mistake,  however,  or  misrepresentation  of  the  law  by 
the  person  the  brothers  consulted,  would  not  be  sufficient  reason 
for  refusing  to  carry  into  effect  such  an  agreement;  and  it  is  clear 
that  the  observation  of  Lord  King,  that  the  maxim,  Ignorantia  juris 
non  excusat,  did  not  hold  in  civil  cases,  has  not  been  recognised  in 
modern  times.     See  Stewart  v.  Stewart,  6  C,  &  F.  966;  Hirschfield 
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v.  The  London,  Brighton  and  South  Coast  Railway  Co.,  2  Q.  B. 
T>.  1.  [Of  late  years  the  courts  and  text  writers  seems  to  be  to 
qualify  the  proposition,  that  a  mistake  of  law  is  no  ground  fur 
equitable  relief  :  Bisph.  Eq.  Sec.  187  ;  and  seo  Ledyard  v.  Phillips 
32  Mich.  13  ;  Matlock  v.  Glover,  63  Texas,  231.] 

Moreover,  where  parties  conio  to  the  Court  of  Chancery  to  bo  re- 
lieved against  the  consequences  of  mistakes  in  law,  it  is  the  duty  of 
the  Court  to  be  satisfied  that  the  conduct  of  th<-  parties  has  bet  n 
determined  by  those  mistakes,  otherwise  great  injustice  may  bo  done. 
Parties  may  be  erroneously  advised  as  to  the  law,  but  they  may  bo 
told  in  what  circumstances  the  question  of  law  depends,  and  in 
what  mode  it  may  be  tried,  and  they  may  determine  that  (whether 
the  advice  they  have  received  be  well  or  ill  founded)  they  will  give 
up  the  question  in  favour  of  the  parly  with  whom  it  arises.  Cases 
of  this  nature,  therefore,  require  the  most  careful  examination,  and 
particularly  when  they  arise  between  parent  and  child.  Per  Sir  >■'. 
Turner,  V.-C;  Stone  v.  Godfrey,  5  De  G.  Mac.  &  G  00.  But  in 
a  recent  case  a  mere  release  to  a  trustee  even  in  the  absence  of 
fraud  was  set  aside  after  the  lapse  of  more  than  twenty  years,  and 
after  the  death  of  the  trustee,  on  evidence  of  the  plaintiff  (corrobo- 
rated by  the  tenor  of  the  deed),  that  it  was  executed  in  error:  In  re 
Gamett,  Gandy  v.  Macaulay,  31  Ch.  D.  1.  [A  misapprehension  as 
to  the  effect  of  a  legal  instrument  is  no  ground  for  relief:  Hunt  v. 
Rousmainer's  Executors,  8  Wheaton,  174;  also  seeZollman  v.  Moore 
21  Grattan,  320;  Shear  v.  Robinson,  18  Fla.  379.] 

Any  transaction  between  father,  tenant  for  life,  and  son,  tenant 
in  tail  of  property,  entered  into  upon  barring  the  entail,  is  looked 
upon  in  the  nature  of  a  family  arrangement;  and  in  such  a  case,  ap- 
parent inadequacy  of  consideration,  and  the  circumstance,  that  the 
property  is  reversionary,  will  have  but  little  weight.  In  C0/7/  v. 
Cory,  1  Ves.  19,  on  the  fact  appearing,  that  one  of  the  parties  was 
drunk  at  the  time  an  agreement  was  entered  into  to  settle 
disputes  in  a  family,  Lord  Hardwicke  thought  that  it 
was  *  not  sufficient  to  set  the  agreement  aside,  as  it  was  [  *938  ] 
reasonable,  audit  did  not  appear  that  any  unfair  advantage 
was  taken.  And  he  observed,  that,  "if  a  son,  tenant  in  tail,  and  a 
father,  tenant  for  life,  agree  on  something  for  the  benefit  of  the 
younger  children,  and  afterwards  the  son  complains  of  piternal 
authority  being  exerted,  though  there  might  be  something  of  that 
sort,  yet  if  the  agreement  be  reasonable,  the  Court  will  not  set  it 
aside."  And  see  Wycherley  v.  Wycherley,  2  Eden,  175;  Persse  v. 
Persse,  7  C.  &  F.  318. 

Upon  the  same  principle  on  an  agreement  between  father  and  son, 
for  disentailing  an  estate,  and  for  a  conveyance  to  the  son  in  fee. 
the  main  consideration  moving  from  the  son  was  an  undertaking 
to  pay  the  father's  debts,  even  the  circumstance  of  several  of  the 
most  important  items  being  left  in  blank  was  held  insufficient  to 
set  the  transaction  aside  as  against  the  father,  though  tho  son  was 
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only  just  come  of  age,  as  a  family  arrangement  of  such  a  descriptiou 
could  not  be  supposed  to  have  depended  upon  a  very  exact  cal- 
culation of  the  amount  of  debts:  Bellamy  v.  Sabine,  2  Ph.  425. 
See  also  Hoghton  v.  Hoghton,  15  Beav.  305,  where  the  law  upon 
the  subject  is  very  elaborately  laid  down  by  Sir  John  Romilly,  M. 
R.  Dimsdale  v.  Dimsdale,  3  Drew.  556;  Baker  v.  Bradley,  7  De 
G.  Mac.  &  G.  597;  Hartopp  v.  Hartopp,  21  Beav.  259;  Head  v. 
Godlee,  Johns.  536:  Jenner  v.  Jenner,  2  Giff.  232;  2  De  G.  F.  & 
Jo.  359. 

As  to  undue  influence  on  the  part  of  a  parent  see  ante,  p. 
624. 

A  bond  fide  family  arrangement  (even  previous  to  the  abolition 
of  the  usury  laws)  would  not  have  been  deemed  usurious  merely 
because  it  secured  a  loan  with  legal  interest,  and  the  borrower,  by 
way  of  settlement,  made  other  provisions  for  the  lender:  Arkivright 
v.-  Lord  Huntley,  Printed  Cases,  D.  P.,  1825,  cited  Sugd.  Prop.  86. 

And  where  a  deed  is  honestly  intended  as  a  family  arrangement,- 
and  not  executed  ivith  the  view  of  defeating  creditors,  it  will  be  valid 
under  13  Eliz.  c.  5,  although  some  debts  may  be  defeated  thereby: 
In  re  Johnson,  20  Cb.  D.  389.  But  a  deed,  though  valid  as  a 
family  arrangement,  may  be  void  as  against  creditors:  Penhall  v. 
Elwin,  1  Sm.  &  G.  258. 

If  an  arrangement  between  two  parties  is,  on  moral  principles, 
fair,  or  is  such  as  is  sustainable,  as  between  them,  on  the  ground 
of  its  being  a  family  transaction,  it  will  not  be  rendered  invalid  be- 
cause it  may  have  been  concocted  and  brought  about  by  a  third 
party,  with  a  fraudulent  intention  of  benefiting  himself.  See  Bel- 
lamy v.  Sabine,  2  Ph.  425. 

Although  it  is  clear  that  when  parties  enter  into  a  compromise  of 
family  arrangement,  in  order  to  avoid  litigating  the  question  as  to 
whether  one  of  the  parties  is  entitled  to  certain  property  or 
[  *  939  ]  not,  *  such  compromise  will  not  be  set  aside  although  it 
should  eventually  turn  out  that  the  party  taking  something 
under  the  compromise  was  in  reality  legally  entitled  to  nothing; 
nevertheless,  the  rather  refined  distinction  has  been  taken  that  if  the 
parties  assuming  something  to  be  due,  by  the  compromise  merely 
settle  the  amount,  without  reference  to  the  question  whether  anything 
be  due  or  not,  if  it  turns  out  that  nothing  really  was  due,  the  compro- 
mise will  not  be  binding,  and  a  deed  for  carrying  it  into  effect  will  be 
set  aside.  This  distinction  was  taken  in  the  case  of  Laicton  v.  Cam- 
pion,  18  Beav.  87;  there  the  children  of  John  Lawton,  a  deceased  re- 
mainderman, insisted  as  against  their  uncle  Charles(a  prior  tenant  for 
life  in  possession)  that  they  were  entitled,  under  the  terms  of  a  settle- 
ment, to  have  their  portions  raised  from  the  death  of  their  father  in 
1831.  Some  discussion  took  place,  and  a  bill  was  filed  by  them. 
An  arrangement  was  come  to  by  deed,  which,  proceeding  on  the 
foundation  of  the  validity  of  the  claim,  compromised  the  amount 
of  the  arrears  of  interest,  and  settled  the  amount  of  the  future 
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interest,  which  Charles  thereby  engaged  to  pay.  It  having  been 
afterwards  determined  in  another  suit,  that  on  the  true  construc- 
tion of  the  settlement  the  claim  of  the  children  was  unfounded, 
Charles  instituted  a  suit  to  set  aside  the  deed,  and  Sir  John 
Romilly,  M.  R.,  made  a  decree  in  his  favour.  "In  my  opinion," 
said  his  Honor,  "The  thing  compromised  was  not  her  right  to  have 
the  portions  immediately  raised,  but  something  collateral  to  it,  and 
arising  and  flowing  out  of  it.  The  liability  of  the  plaintiff  to  pay 
was  not,  in  fact,  compromised;  but  the  amount  which  he  would 
have  to  pay,  under  a  liability,  assumed  and  admitted  on  both  sides, 
was  the  thing  compromised,  antl  the  only  subject  of  the  compromise. 
That  is  the  view  which  I  take  of  this  case  from  the  correspondence, 
and  which  the  deed  appears  to  me  to  confirm.  It  appears  to  me  to 
have  been  entered  into  for  the  purpose  of  settling  the  question  of 
the  amount  which  the  plaintiff  was  liable  to  pay  to  these  ladies,  and 
not  to  settle  any  question  as  to  his  liability  to  pay  anything  at  all." 
And  fater  referring  to  Harvey  v.  Cooke,  4  Russ.  57,  as  being  exactly 
in  point,  his  Honor  added,  "  Undoubtedly  a  family  arrangement 
was  entered  into  in  this  case;  but  the  question  is,  what  it  included. 
In  my  opinion,  the  liability  of  the  plaintiff  to  pay  anything,  or  in 
other  words,  the  fact  that  the  money  was  raisablo  on  the  death  of 
John  Law  ton,  was  not  an  ingredient  in  that  arrangement,  and  did 
not  form  a  term  of  it.  That  question  was  not  present  to  tho  mind 
of  either  party  at  the  time  when  they  entered  into  this  arrange- 
ment, as  one  which  could  be  contested;  the  arrangement 
*  was  limited  to  matters  in  difference,  flowing  out  of  and  [  *  940  ] 
proceeding  from  that  which  was  considered  to  be  an  un- 
doubted liability." 

Upon  a  principle  somewhat  similar  it  has  been  determined  that 
a  compromise  under  the  Court,  will  not  exclude  a  point  of  construc- 
tion not  then  under  consideration :  Bennett  v.  Merrirnan,  GBeav.  3G0. 

But  an  agreement  cannot  be  sustained,  even  as  a  family  arrange- 
ment, if  by  design,  or  even  by  accident,  there  has  not  been  a  full 
disclosure  of  all  material  circumstances  in  the  knowledge  of  one  of 
the  parties,  and  it  is  immaterial  whether  information  bo  asked  for 
by  the  other  parties  or  not.  See  Gordon  v.  Gordon,  3  Swanst.  400; 
there  an  agreement  was  entered  into  between  two  brothers,  tho 
younger  of  whom  disputed  the  legitimacy  of  the  elder,  for  the  di- 
vision" of  the  family  estates.  At  the  timo  of  the  agreement  tho 
younger  brother  was  apprised  of  a  private  ceremony  of  marrriage 
which  had  passed  between  their  parents,  but  did  not  communicate 
tliat  fact  to  the  elder.  The  legitimacy  of  the  elder  brother  being 
established  on  the  trial  of  an  issue  directed,  Lord  Eldon,  after  the 
lapse  of  nineteen  years,  rescinded  tho  agreement. 

In  giving  judgment,  his  Lordship  said,  "My  view  of  this  case 
(and  I  have  not  arrived  at  it  without  reluctance),  is,  that  the  younger 
son  knew  that  there  had  been  some  ceremony,  which  is  called  a 
private  marriage.     I  cannot  doubt  that  fact  without  imputing  to 
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several  witnesses  the  most  infamous  perjury.  I  find  no  evidence 
that  at  the  time  when  the  plaintiff  entered  into  the  agreement  of 
1790,  he  was  apprised  of  that  ceremony;  and  I  say,  that  if  the  young- 
est son,  knowing  that  fact,  of  which  the  plaintiff  was  ignorant,  dealt 
with  him  without  disclosing  it,  whether  the  omission  of  disclosure 
originated  in  design,  or  in  an  honest  opinion  of  the  invalidity  of  the 
ceremony,  and  of  a  want  of  obligation  on  his  part  to  make  the  com- 
munication, the  agreement  cannot  be  sanctioned  by  the  Court."  And 
see  Pusey  v.  Desbouverie,  3  P.  Wms.  315,  321;  McCarthy  v.  Decaix, 
2  Russ.  &  My.  614;  Harvey  v.  Cooke,  4  Russ.  58;  Groves  v.  Perkins, 
6  Sim.  576;  Leonard  v.  Leonard,  2  Ball  &  B.  171;  Smith  v.  Pin- 
combe,  3  Mac.  &  G.  653;  Cooke  v.  Greves,  30  Beav.  378;  Greenwood 
v.  Greenwood,  2  De  G.  Jo.  &  Sm.  28;  Tennent  v.  Tennents,  2  L.  R. 
Ho.  Lo.,  Sco.,  6,-9,  10;  Fane  v.  Fane,  20  L.  E.  Eq.  698.  [Relief  will 
sometimes  be  granted  in  cases  where  the  law  is  confessed  by  doubt- 
ful, and  one  about  which  ignorance  mav  well  be  supposed  to  exist: 
Martin  v.  R.  R.  Co.,  36  N.  J.  Eq.  109;"  Reservoir  Co.  v.  Chase,  14 
Conn.  123;  Freeman  v.- Curtis,  51  Me.  140;  Moreland  v.  Atchison, 
19  Texas,  303.] 

Again,  where  the  defendants  propounded  a  will  for  probate,  which 
was  opposed  by  the  plaintiff,  but  ultimately  a  compromise  was 
agreed  to,  under  which  the  will  was  admitted  to  probate,  the  plain- 
tiff having  afterwards  discovered  that  the  will  was  a  forg- 
[  *  941  ]  ery,  the  compromise  was  set  aside  in  *  Chancery  on  the 
ground  that  one  of  the  defendants  had  concealed  his 
knowledge  of  the  forgery,  and  probate  was  revoked  by  the  Probate 
Division:  Priestman  v.  Thomas,  9  P.  D.  70;  W.  N.  June  21,  1884, 
p.  143. 

So,  where  a  plaintiff  entered  into  a  compromise  to  accept  from 
the  defendant  a  smaller  sum  than  was  due,  upon  the  representation 
made  to  him  by  the  defendant's  solicitor  of  the  poverty  of  the  de- 
fendant, and  that  his  father,  a  man  of  property,  would  not  assist  him, 
whereas  the  father,  to  the  knowledge  of  the  solicitor  making  the 
representation,  had  lately  died  intestate,  it  was  held  by  the  Court 
of  Appeal,  affirming  the  decision  of  Matins,  V.-C,  that  the  com- 
promise could  not  be  supported :   Gilbert  v.  Endean,  9  Ch.  D.  259,  266. 

And  especially  if  parties  are  not  on  equal  terms,  and  one  of  them 
stands  in  such  relation  to  the  other  as  renders  it  incumbent  on  him 
to  give  a  fuller  account  of  the  matter  or  question  in  dispute  than  he 
has  done,  the  Court,  although  no  intentional  fraud  may  be  imput- 
able to  such  person,  will  not  support  a  compromise  entered  into  be- 
tween the  parties:  Pickering  v.  Pickering,  2  Beav.  31,  56;  Pusey  v. 
Desbouverie,  3  P.  AVms.  315,  320,  321;  Sturge  v.  Sturge,  12  Beav. 
229.  [In  all  transactions  where  distress  and  inequality  are  pre- 
sumed to  exist  the  onus  of  proving  the  fairness  of  the  transaction 
is  thrown  on  the  purchaser:  Butlers.  Duncan,  47  Mich.  94;  Mas- 
tin  v.  Marlow,  65  Nl.  695;  Trull  v.  Eastman,  3  Met.  121;  Lowry  v. 
Spear,  7  Bush,  451.] 
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A  concealment,  however,  of  truth,  or  a  suggestion  of  what  is  false, 
will  not  affect  tho  validity  of  a  compromise,  unless  it  be  relevant  to 
the  matter  to  bo  compromised:  Maynard  v.  Eaton,  9  L.  R.  Ch.  App. 
414  [A  compromise  of  a  note,  under  mutual  misapprehension  of 
the  amount  duo  thereon,  is  ineffectual:  Easton  v.  Strother,  57  Iowa, 
506.] 

A  transaction  will  not  be  supported  as  a  family  arrangement, 
which  appears  to  have  been  entered  into  by  parties  simply  mi&un 
derstanding  their  interests,  about  which  there  could  beno  reasonable 
doubt,  especially  where  the  party  surrendering  his  rights  was  a  per- 
son liable  to  imposition  and  without  professional  advice:  Dunnage 
v.  White,  1  Swanst.  137.     Seo  also  Stockley  v.  Stockley,  IV.  &  B.  31. 

Where  a  person  under  the  influence  of  threats,  and  under  appre- 
hension of  arrest,  and  without  adequate  consideration  or  advice,  has 
given  a  security  as  a  compromise  of  doubtful  rights  (Scott  v.  Scott, 
11  Ir.  Eq.  Hep.  74),  or  where  a  deed  in  the  nature  of  a  family  ar- 
rangement has  been  executed  by  a  cestui  que  trust,  under  pressure 
from  the  trustees  in  violation  of  their  duties  (Ellis  v.  Barker,  7  L. 
R.  Ch.  App.  104),  it  will  in  each  case  bo  set  aside  in  equity. 

In  a  proper  case  a  deed  carrying  into  effect  a  compromise  may  be 
rectified.  Thus  where  a  deed  was  made  for  the  purpose  of  earning 
into  effect  a  family  arrangement,  and  it  contained  a  declaration  of 
trust  inconsistent  with  the  actual  rights  of  tho  parties,  and  there 
was  no  evidence  that  the  inconsistency  was  known  to,  or 
contemplated  by,  the  parties  or  their  *  solicitors,  or  that  [  *  942  ] 
their  actual  rights  were  intended  to  be  altered,  it  was  held 
by  Sir  James  Wigram,  V.-C,  that  the  declaration  ought  to  be  varied: 
Ashurst  v.  Mill,  7  Hare,  502. 

It  has  been  decided  by  the  highest  authority,  that  a  compromise 
of  a  family  dispute  is  not  rendered  invalid,  in  consequence  of  one 
of  the  parties  not  distinctly  understanding  his  rights,  if  they  were 
understood  by  his  agents,  by  whose  acts  and  knowledge,  in  the  ab- 
sence of  fraud,  the  principalis  bound.  Stewart  y.  Stewart,  6  C.  & 
F.  911,  where  Lord  Cottenham,  after  an  elaborate  examination  of 
the  authorities,  shows  that  the  principle  is  the  same  in  the  law  of 
Scotland  as  in  the  law  of  England  and  in  the  civil  law. 

"Where  a  family  arrangement  is  entered  into  upon  the  assumption 
that  all  the  parties  named  in  a  deed  will  execute  it,  and  one  of  them 
does  not  do  so,  it  will  not  be  binding  upon  the  others  although  they 
execute  it:  Peto  v.  Peto,  16  Sim.  590. 

The  result  is  the  same  where  one  of  the  parties,  from  any  incapa- 
city, as  for  instance,  coverture,  cannot  execute  the  deed  in  a  valid 
or  binding  form:  Bolitho  v.  Hillyar,  13  W.  R.  (M.  R.)  600;  34 
Beav.  180;   and  see  Taylor  v.  Carturight,  14  L.  R.  Eq.  167. 

Where  a  bill  alleged  a  judgment  obtained  by  fraud  and  a  sub- 
sequent compromise,  and  sought  to  have  the  whole  transaction  set 
aside  on  the  ground  of  fraud  or  to  have  the  compromise  carried  out, 
and  in  the  opinion  of  the  Court  the  case  of  fraud  failed,  the  Court 
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refused  to  enforce  the  compromise,  and  the  whole  bill  was  dismiss- 
ed: CaivleijY.  Poole,  1  H.  &  M.  50. 

A  compromise  made  after  a  bill  had  been  filed  might  be  relied  on 
by  the  answer,  if  it  completely  disposed  of  the  rights  in  question; 
but  if  its  validity  were  doubtful,  or  it  required  something  further 
to  carry  it  into  effect,  proceedings  must  have  been  taken  either  to 
execute  or  set  it  aside.  Therefore  when  a  bill  claimed  a  share  of  pro- 
perty, and  an  agreement  was  made  to  dispose  of  it,  and  divide  the 
proceeds  in  a  certain  manner,  which  was  never  carried  out,  and  the 
agreement  was  impeached  by  amendments  in  the  bill,  the  cause  was 
allowed  to  stand  over:  Bristow  v.  Bristow,  12  Ir.  Eq.  Rep.  329. 

Letters  written,  after  a  dispute  has  arisen,  with  a  view  to  a  com- 
promise and  "without  prejudice,"  cannot  be  used  in  evidence  against 
the  party  by  or  on  behalf  of  whom  they  were  written.  See  Hoghton 
v.  Hoghton,  15  Beav.  321,  where  Sir  J.  Romilhj,  M.  K,  said,  "that 
such  communications  made  with  a  view  to  an  amicable  arrangement 
ought  to  be  held  very  sacred;  for  if  parties  were  to  be  afterwards 
prejudiced  by  their  efforts  to  compromise,  it  would  be  itn- 
[  *  943  ]  possible  to  attempt  an  amicable  arrangement  *  of  differ- 
ences." And  see  Jones  v.  Foxall,  15  Beav.  388,  396. 
In  a  recent  case  in  Ireland,  a  correspondence  had  been  carried 
on  with  a  view  to  a  compromise,  and  without  prejudice  to  the  rights 
of  the  parties.  It  was  held  by  the  Court  of  Appeal  in  Chancery 
that  it  could  not  be  given  in  evidence  to  take  a  claim  out  of  the  op- 
eration of  the  Statute  of  Limitations,  even  though  there  had  never 
been  any  controversy  as  to  the  existence  and  the  validity  of  the 
claim.  "There  are  grounds  of  public  policy,"  said  Lord  Justice  of 
Appeal,  "which  apply  with  great  force  to  this  case,  for  when  a  party 
makes  concessions  in  order  to  effect  a  compromise,  and  guards  him- 
self against  their  use  for  any  other  purpose,  it  would  be  unconsci- 
entious and  unjust  to  deprive  him  of  the  protection  for  winch  he 
has  expressly  stipulated."  In  re  Monsell,  6  Ir.  Ch.  Rep.  245,  254. 
A  corporation  or  a  company  has,  as  incident  to  its  existence,  the 
same  power  of  compromising  claims  made  against  it  as  an  individual 
has:  In  re  Norwich  Provident  Insurance  Society,  Bath's  ease,  8  Ch. 
D.  334.  See  also  Dixon  v.  Evans,  5  L.  R.  Ho.  Lo.  006.  [See  Bald- 
win v.  Roseninan,  49  Conn.  105;  Bebout  v. ,^38  Ohio,  500.] 

Neither  counsel  (Stcinfen  v.  Sicinfen,  18  C.  B.  485;  1  C.  B.  N.  S. 
364;  27  L.  J.  (Ch.)  35,  491)  nor  an  attorney  (Fray  v.  Voicles,  1 
Ell.  &  Ell.  839,  846,  847,  848)  can  compromise  a  case  against  the 
express  wishes  of  their  client.  An  action  for  so  doing  will  lie  against 
the  attorney  {Fray  v.  Voivles,  1  Ell.  &  Ell.  839),  but  not  against 
counsel:  Sivinfen  v.  Lord  Chelmsford,  5  Hurlst.  &  Norm.  890.  But 
it  seems  that  both  counsel  (Strauss  v.  BYancis,  1  L.  J.  Q.  B.  3*9) 
and  attorneys  in  ordinary  cases  entrusted  with  the  general  manage- 
ment of  a  cause,  have  power  to  compromise  it,  unless  expressly  for- 
bidden so  to  do  (Prestwich  v.  Foley,  18  C.  B.  (N.  S.)  806;  Berry  v. 
Mullen,  5  Ir.  Eq.  308),  and  an  attorney  is  not  guilty  of  actual  neg- 
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ligenco,  provided  he  acts  bond  fide  and  with  reasonable  care  and 
skill,  and  the  compromise  is  for  the  benefit  of  his  client,  and  is  not 
made  in  defiance  of  his  express  prohibition:  Chown  v.  Parrott,  1  1 
C.  B.  (N.  S.)  74;  and  it  seems  that  a  compromise  being  within  the 
apparent  authority  of  counsel  or  an  attorney  is  binding  on  the  client, 
notwithstanding  he  dissented,  urdess  this  dissent  was  brought  to 
the  knowledge  of  the  opposite  party  at  the  time:  Strauss  v.  Francis, 

1  L.  R.  Q.  B.  379;  Brady  v.  Curran,  2  Ir.  Hep.  C.  L.  314;  Berry 
v.  Mullen,  5  Ir.  R.  Eq.  868. 

A  consent  to  compromise  given  by  counsel  in  the  presence  and 
with  the  sanction  of  his  client  may  be  withdrawn  by  leave  of  the 
Court  before  the  order  is  drawn  up,  if  given  through  error,  mis- 
take, or  inadvertence  (Holt  v.  Jesse,  3  Ch.  D.  177).  But, 
it  *  has  been  lately  laid  down  that,  a  compromise  agreed  to  [  *944  ] 
by  parties  in  Court,  after  discussion  of  the  case,  with  the 
concurrence  of  their  legal  advisers  and  with  the  assent  of  the  Court, 
cannot  afterwards  be  varied  on  the  mere  allegation  that  the  consent 
was  given  inadvertently,  without  evidence  of  mistake  or  misappre- 
hension: Davis  v.  Davis,  13  Ch.  D.  801,  and  the  observations  therein 
on  Attorney -General  v.  Tomline,  7  Ch.  D.  389;  Furnival  v.  Bogle, 
4  Russ.  142. 

And  where  counsel,  by  the  authority  of  their  clients,  consent  to 
an  order,  the  clients  cannot  arbitrarily  withdraw  such  consent,  and 
the  registrar  will  be  directed  to  proceed  to  perfect  the  order,  without 
prejudice  to  any  application  which  the  defendants  may  make  to  bo 
relieved  from  their  consent  on  the  ground  of  mistake,  or  surprise, 
or  other  sufficient  reason:  Harvey  v.  Croydon  Union  Rural  Sanitary 
Authority,  20  Ch.  D.  249;  sed  vide  Rogers  v.  Horn,  20  W.  R.  482. 

As  to  the  power  of  an  avocat  and  avoue"  in  Lower  Canada,  apart 
from  a  special  mandate,  to  bind  his  client,  see  King  v.  Pinsoneault, 
6  L.  R.  P.  C.  C.  245. 

If  the  Court,  having  all  the  necessary  facts  before  it,  sanctions  a 
compromise  on  behalf  of  infants,  and  it  afterwards  turns  out  tbat 
the  Court  was  mistaken,  the  infants  have  no  redress,  it  being  an 
error  of  judgment  for  which  there  is  no  remedy.  But  if  by  sup- 
pression or  misstatement  of  facts  the  Court  has  been  led  to  an  er- 
roneous conclusion,  the  persons  who  have  done  this  are  amenablo 
to  justice,  and  the  Court  will,  if  possible,  set  aside  the  transaction 
as  against  the  innocent  party:  Brooke  v.  Lord  Mostyn,  33  Beav.  457; 

2  De  G.  Jo.  &  S.  373,  reversed  Dom.  Proc.  nom.  Mostyn  v.  Brooke, 
4  L.  R.  Ho.  Lo.  304;  but  the  reversal  did  not  affect  the  law  as  laid 
down  in  the  Courts  below,  but  proceeded  upon  the  opinion  of  the 
House  that,  in  fact,  there  had  not  been  any  concealment  of  docu- 
ments or  any  misrepresentations  when  the  arrangements,  which  the 
suit  sought  to  set  aside,  had  been  agreed  upon.  See  also  Stainton 
v.  The  Carron  Company,  6  Jur.  N.  S.  300. 

With  regard  to  compromises  entered  into  on  behalf  of  infants, 
the  practice,  at  any  rate  at  the  Rolls,  appears  to  have  been  "to  re- 
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quire  not  only  that  the  compromise  should  be  assented  to  by  the 
next  friend  or  guardian  of  the  infant,  but  that  his  solicitor  should 
make  an  affidavit  that  he  believed  the  compromise  to  be  beneficial 
to  the  infant,  and  that  his  counsel  should  give  an  opinion  that  he 
considers  it  to  be  so.  And  if  the  opinion  given  is  only  that  of  the 
junior  counsel  and  there  is  a  leader,  the  leader  is  asked  in  Court 
whether  he  agrees  with  the  junior's  opinion:"   Per  Jessel,  M.R.,  in 

In  re  Birchall,  16  Ch.  D.  43. 
[*945]        The  Court,  however,  has  no  *  jurisdiction  to  enforce  a 
compromise  against  infants  when  objected  to  by  their  guar- 
dians and  counsel.     See  In  re  Birchall,  16  Ch.  D.  41. 

The  Court  has  jurisdiction  to  sanction,  on  behalf  of  a  married 
woman,  a  compromise  of  a  suit,  to  make  a  trustee  liable  for  a  breach 
of  trust  in  relation  to  a  fund  in  which  the  married  woman  has  a  re- 
versionary interest:   Walls  v.  Rogers,  9  L.  R.  Eq.  58. 

Formerly  it  seems  an  agreement  for  a  compromise  of  a  suit,  which 
did  not  relate  simply  to  the  prosecution  of  the  suit,  could  not  be 
enforced  on  motion  therein  (Pryer  v.  Gribble,  10  L.  R.  Ch.  App.  534), 
but  since  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66,  s.  24,  sub-s. 
7),  the  Court  has  in  some  cases  assumed  power  to  grant  such  reme- 
dies without  the  institution  of  a  fresh  suit.  See  Scully  v.  Lord 
Dundonald,  8  Ch.  D.  658;  Eden  v.  Naish,  3  Ch.  D.  177.  But  in 
the  recent  case  of  Gilbert  v.  Endean,  9  Ch.  D.  259,  where  a  motion 
was  made  to  enforce  a  decree  which  had  been  taken  by  consent,  the 
object  of  the  motion  being  to  set  aside  a  subsequent  compromise  on 
the  ground  that  it  had  been  obtained  by  misrepresentation  or  con- 
cealment of  material  facts,  Sir  G.  Jessel,  M.R.,  sitting  in  the  Court 
of  Appeal,  laid  it  down  that  where  the  object  of  the  motion  in  such 
a  case  was  not  to  supply  a  technical  defect  but  to  ask  for  the  deci- 
sion of  a  substantial  question  between  the  parties,  a  new  action 
ought  to  be  brought.     See  lb.,  p.  266. 

As  to  the  jurisdiction  of  the  Court  in  winding  up  a  company,  to 
enforce  under  sect.  24,  sub-s.  7,  of  the  Judicature  Act,  1873  (36  & 
37  Vict.  c.  66),  a  compromise  by  a  stranger  who  has  submitted  the 
determination  of  his  rights  to  the  Court,  see  In  re  Gaudet  Freres 
Steamship  Company,  12  Ch.  D.  882.  [A  compromise  fairly  ob- 
tained, of  a  right  at  the  time  doubtful,  constitutes  a  valuable  con- 
sideration, whatever  a  subsequent  enlightment  may  reveal  concern- 
ing its  validity:  Husband  v.  Epling,  81  111.  171;  Allen  v.  Buckman, 
75  Me.  352;  Wehrum  v.  Kuhn,  61  N.  Y.  623;  Wray  v.  Chandler, 
64  Ind.  146;  Damn  v.  Roberts,  9  Braw.  163.] 

Contracts  upon  the  Separation  of  Husband  and  Wife.~] — In  this 
place  a  class  of  contracts,  viewed  now  with  more  favour  than  here- 
tofore by  Courts  of  equity,  may  be  noticed,  viz.,  contracts  upon  the 
separation  of  husband  and  wife,  which  partake  somewhat  of  the 
nature  of  family  arrangements.  It  may  be  admitted,  indeed,  that 
a  mere  agreement  for  husband  and  wife  to  live  separate  and  apart 
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from  each  other  is  against  tho  policy  of  tho  law,  and  will  not  be 
executed  by  the  Court  (Westmeath  v.   Westmeath,  Jac.   L26;  never 
tbeless,  it  will  be  seen  tbat  a  contract  founded  on  thai  motive  will 
clearly  bo  enforced. 

'"It  is  in  vain,"  observed  Lord  Longdate,  M.R.,  "to  regret  the 
perplexities  in  which  Courts  have  found  themselves  involved,  by  en- 
forcing the  minor  and  auxiliary  parts  of  the  agreement  to  separate, 
while  they  profess  to  repudiate  the  principal  and  essential  part 
and  motive  of  it.  It  does,  as  Sir  W.  Grant  expresses  it 
*  (  Worrall  v.  Jacob,  3  Her.  268),  seem  ratber  strange,  but  [  *  9  J 6  ] 
it  has  been  settled,  tbat,  in  certain  cases,  they  must  do  so:" 
Frampton  v.  Frampton,  4  Beav.  293. 

It  is  necessary  to  distinguish  between  a  deed  of  separation  actu- 
ally executed  and  a  mere  agreement  for  a  separation.  [It  has  been 
decided  by  tho  higbest  courts  in  the  United  States  that  agreements 
for  future  separation  of  husband  and  wife  are  invalid:  See  Del- 
linger's  Appeal,  11  Casev,  357;  Hitner's  Appeal,  4  P.  F  Smith, 
1 14,] 

"Where  a  deed  of  separation  between  husband  and  wife  has  been 
actually  executed,  although  it  is  not  founded  upon  valuable  consid- 
eration, tho  trusts  thereof  will,  if  complete,  be  carried  into  effect 
by  the  Court.  See  Frampton  v.  Frampton,  4  Beav.  287.  Tbere, 
on  a  separation  between  a  husband  and  wife,  tbe  former  by  deed 
made  between  himself,  his  wife,  and  trustees,  assigned  tbe  dividends 
of  some  funds  standing  in  the  names  of  trustees,  to  other  trustees 
for  tbe  benefit  of  the  wife,  and  he  covenanted  that  sbe  might  live 
apart  from  him,  and  the  wife  agreed  to  accept  the  provision  in  lieu 
of  dower,  and  to  exonerate  her  husband  from  all  her  debts  and  to 
forfeit  ber  right  under  tho  deed  if  she  violated  the  agreement 
Tbo  deed  contained  no  covenant  on  the  part  of  the  trustees,  and  was 
supported  by  no  further  consideration.  It  was  held  by  Lord  Lang- 
dale,  M.U.,  that  although  the  assignment  was  purely  voluntary,  it 
was  binding  upon  the  husband.  "It  would,"  said  his  Lordship, 
"scarely  bo  just  to  say,  that  although  a  voluntary  trust  may  be 
binding  in  other  cases,  it  shall  not  be  so  in  the  case  where  a  huo- 
band  has  by  creating  such  a  trust,  prevailed  upon  his  wife  to  live 
apart  from  him,  and  waive  the  enforcement  of  her  conjugal  rights." 
(  Courts  of  equity  vvill  moreover  decree  specific  performance  of 
agreements  to  execute  a  deed  of  separation  where  the  stipulations 
are  not  contrary  to  law  nor  in  contravention  of  public  policy:  Van- 
sit  (art  v.  Vansittart,  2  Do  G.  &  Jo.  255;  2  Set  Dec.  699,  700,  4th 
Ed.  [Where  agreements  have  been  entered  into  and  executed, 
courts  will  enforce  the  specific  performance  of  the  provisions  in 
favor  of  the  wife,  and  will  compel  the  trustees  under  such  deeds  to 
do  their  duty:  Calkins  v.  Long,  22  Barb.  97;  Simpson  v.  Simpt-ou, 
4  Dana,  140;  Abber  v.  WymaD,  10  Gray,  22%  Wells  v.  Stout,  9  Cal. 
494;  Reed  v.  Beazley,  1  Bluckf.  97] 

It  seems,  however,  to  have  been  at  one.  time  thought  by  tho  Court 
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that  the  intervention  of  trustees  was  essential  to  the  validity  of  an 
agreement  for  separation,  upon  the  ground  that  a  wife  alone  could 
not  enter  into  a  valid  contract  with  her  husband:  Wilkes  v.  Wilkes, 
2  Dick.  791;  Hope  v.  Hope,  22  Beav.  351;  8  De  G.  M.  &  G.  731; 
Walrond  v.  Walrond,  Johns.  18.  [Bettle  v.  Wilson,  14  Ohio,  257; 
Tourney  v.  Sinclair,  3  How.  (Miss.)  324.] 

Lord  Hatherley,  however,  in  several  cases  (  Vansittart  v.  Vansit- 
tart,  4  K.  &  J.  62;  Nicholl  v.  Jones,  3  L.  R.  Eq.  696;  Gibbs  v. 
Harding,  5  L.  R.  Ch,  App.  336,  affirming  8  L.  R.  Eq.  490),  was  of 
opinion  that  a  wife  suing  her  husband  for  a  divorce  was  in  a  posi- 
tion to  contract  with  him  for  the  abandonment  of  the  suit,  in  con- 
sideration of  an  annuity  paid  by  him,  without  the  intervention  of  a 
trustee,  the  husband  and  wife  being  then  "both  at  arm's 
[*947]  length."  Gibbs  v.  Harding,  5  *L.  R.  Ch.  App.  338;  and 
see  Bateman  v.  Countess  of  Ross,  1  Dow.  235.  [In  some 
of  the  United  States  a  trustee  is  not  necessary:  Barron  v.  Barron, 
25  Vt.  375;  Hulton  v.  Duey,  3  Barr,  100.  But  in  other  States  the 
decisions  are  the  other  way.] 

Sir  G.  Jessel,  M.  R.,  has  gone  somewhat  further,  and  was  of  opin- 
ion that  if  a  married  woman  can  compromise  a  suit  after  it  has  been 
instituted,  by  agreeing  to  live  separate  upon  terms  as  regards  main- 
tenance of  herself,  custody  of  the  children,  and  so  forth,  there  is  no 
reason  why  she  should  not  have  power  to  enter  into  such  an  agree- 
ment after  the  quarrel  and  before  the  litigation  began;  that,  as  a 
necessary  corollary  tc  the  right  to  sue  by  herself,  she  must  have  the 
right  to  contract  not  to  sue,  and  that  therefore  a  woman  can  contract 
to  live  separate  and  apart  from  her  husband:  Besant  v.  Wood,  12  Ch. 
D.  622. 

But  the  agreement  must  be  founded  on  sufficient  consideration  (see 
Cases  collected  in  the  note  to  Ellison  v.  Ellison,  vol.  1,  p.  326),  for 
if  it  be  merely  voluntary  it  will  not  be  enforced  in  equity:  Walrond 
v.  Walrond,  Johns.  18. 

[Beach  v.  Beach,  2  Hill,  260;  Griffin  v.  Banks,  37  N.  Y.  623;  Wal- 
rond v.  Walrond,  Johns.  18.]     " 

A  covenant  by  the  wife's  trustees  to  indemnify  the  husband  against 
the  wife's  debts  (Stephens  v.  Olive,  2  Bro.  C.  C.  90;  Earl  of  West- 
meath  v.  Countess  of  Westmeath,  Jac.  126, 141;  Elworthyv.  Bird,  2 
S.  &  S.  372),  even  when  conditional  upon  an  annuity  (which  was 
covenanted  to  be  secured)  being  secured  (Wellesley  v.  Wellesley,  10 
Sim.  256),  or  a  contract  by  a  third  party  to  pay  the  husband's  debts 
(Wilson  v.  Wilson,  H.  L.  C.  538),  or  by  the  wife's  father  that  the 
husband  and  wife  should  live  apart  and  that  he  (the  father)  should 
pay  half  the  costs  of  the  separation  deed  (Gibbs  v.  Harding,  8  L.  R. 
Eq.  490;  5  L.  R.  Ch.  App.  336),  is  a  good  consideration.  So  an 
agreement  between  the  husband  and  the  wife's  father,  that  a  deed 
of  separation  should  contain  all  usual  and  proper  clauses,  was  held 
to  be  founded  on  good  consideration,  in  as  much  as  (inter  alia)  a 
covenant  on  the  part  of  the  father  to  indemnify  the  husband  against 
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the  wife's  debts,  would,  under  these  words,  be  included  in  the  <le<;<] 
as  a  proper  and  usual  clause.      lb. 

So  the  staying  of  a  suit  in  the  Ecclesiastical  Court  instituted  by 
a  wife  by  reason  of  the  im  potency  of  her  husband  (  Wilson  v.  Wilson, 
1  Ho.  Lo.  Ca.  538;  S.  C,  14  Sim!  405;  Hart  v.  Hart,  18  Ch.  D.  670), 
and  an  agreement  by  the  wife  to  refrain  from  proceeding  againsi 
the  husband  for  a  divorce,  a  mensd  et  tiioro,  justified  by  his  conduct 
(Hobbs  v.  Hull,  1  Cox,  445),  have  been  held  to  amount  to  a  good 
consideration,  and  the  Court  may  enforce  specific  performance  of  an 
agreement  for  a  separation  deed  and  for  the  compromise  of  asuit.  in 
the  Divorce  Court,  without  infringing  the  Judicature  Act,  1873  (36& 
37  Vict  c.  GO,  s., 24,  sub-s.  5),  which  prohibits  interference 
with  proceedings  pending  in  another  branch  of  the  *Court  [  *  948  J 
(Hart  v.  Hart,  18  Ch.  D.  670),  and  which  expressly  forbids 
the  granting  of  an  injunction  to  restrain  a  pending  action.  |  lb 
079.) 

The  Court,  moreover  will  do  its  utmost  to  decree  specific  perform- 
ance of  such  an  agreement,  when  it  has  been  jmrtially  performed, 
though  it  may  be  somewhat  vague  in  its  terms.  Thus,  in  Hart  v. 
Hart,  IS  Ch.  D.  070,  a  suit  having  been  instituted  by  a  husband 
against  his  wife  for  a  divorce  on  account  of  adultery,  a  compromise 
was  signed  by  the  husband  and  wife  in  these  terms:  "Petition  and 
answer  dismissed;  deed  of  separation  with  usual  covenants;  costs  of 
preparing  deed  to  be  borne  by  Mr.  H.;  Mr.  H.  to  pay  Mrs.  H.  for 
herself  and  child  or  children  150/.  a  year  quarterly;  Mrs.  H.  to  main- 
tain the  child  or  children;  Mr.  H.  to  pay  wife's  costs.  In  case  of 
difference  in  working  out  these  terms,  matter  to  be  referred  to  Mr. 
W.  and  Dr.  D."  (the  leading  counsel  on  each  side).  It  was  held  by 
Kay,  J.,  that  the  agreement  was  not  too  vague,  and  being  on  the  face 
of  it  complete,  the  arbitration  clause  could  only  come  into  force  in 
case  of  difference  between  the  parties,  and  did  not  oust  the  juris- 
diction of  the  Court  to  settle  the  deed;  and  a  decree  was  made  for 
specific  performance,  the  deed  of  separation  to  be  settled  in  cham- 
bers in  case  the  parties  differed. 

An  agreement  by  a  wife  (who  has  property  settled  to  her  separate 
use  without  power  of  anticipation)  on  a  separation  to  indemnify  her 
husband  against  debts,  will  not  amount  to  valuable  consideration, 
as  a  married  woman  has  no  power  to  contract  so  as  to  bind  property 
of  that  description:    Walrond  v.   Walrond,  Johns.  18. 

Where  there  are  any  stipulations  in  an  agreement  for  separation 
contrary  to  law  or  public  policy,  a  Court  of  equity  will  not,  even  if 
it  bo  made  on  sufficient  consideration,  separate  one  portion  of  it  from 
the  other,  and  decree  specific  performance  of  part,  but  will  refuse  to 
decree  specific  performance  altogether.  Thus,  in  Vansittart  v.  Van- 
sittart,  2  De  G.  &  Jo.  249,  by  a  memorandum  of  agreement  made 
between  a  husband  and  his  wife  who  was  suing  him  for  a  divorce, 
it  was  agreed  that  a  deed  of  separation  should  l>e  executed,  contain- 
ing among  other  provisions  therein  mentioned,  provisions  that  two 
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of  their  children  should  be  placed  entirely  in  the  custody  of  the  wife, 
and  that  none  of  the  children  should  be  sent  to  any  school  in  Berk- 
shire, or  at  a  less  sum  than  60/.  a  year  for  each  child,  and  that  neither 
of  the  two  eldest  sons  should  be  sent  to  any  school  without  the  writ- 
ten consent  of  both  husband  and  wife,  unless  to  certain  specified 
places  of  education.  It  was  held  by  the  full  Court  of  Ap- 
[  *949]  peal  (affirming  the  *  decision  of  Sir  W.  Page  Wood,  V.-CL, 
4  K.  &  J.  62)  that  the  provisions  as  to  the  children  were 
contrary  to  public  policy,  as  interfering  with  the  due  discharge  of 
the  father's  duties  with  respect  to  them;  and  that  on  this  ground, 
apart  from  all  other  objections,  a  decree  for  the  execution  of  the  deed 
of  separation  could  not  be  made.  See  also  Walroud  v.  Walrond, 
Johns.  18;  Hope  v.  Hope,  8De  G.  Mac.  &  G.  731;  Gibbs  v.  Harding, 
8  L.  R.  Eq.  490;  5  L.  R.  Ch.  App.  336.  Such  an  agreement,  how- 
ever, as  in  Vansittart  v.  Vansittart,  which  was  held  to  be  void  as 
contrary  to  public  policy,  has  been  rendered  valid  by  36  Vict.  c.  12. 
See  Hart  v.  Hart,  18  Ch.  D.  670,  680;  note  to  Eyre  v.  Countess  of 
Shaftsbury,  ante,  p.  720. 

In  construing  a  covenant  in  a  separation  deed,  whoever  seeks  to 
make  out  that  the  father  has  contracted  himself  out  of  his  right  to 
the  custody  of  his  children,  must  show  a  clear  bargain  to  that  effect. 
See  Hunt  v.  Hunt,  28  Ch.  D.  606,  where  under  the  deed  the  father 
was  to  have  the  custody  of  the  children  and  the  mother  a  right  of 
access  to  them.  It  was  there  held  that  the  father  was  not  obliged 
to  keep  the  children  in  a  place  where  the  wife  could  conveniently 
have  access  to  them,  although  the  income  secured  to  her  by  the  deed 
was  so  small  as  to  preclude  her  from  travelling  any  great  distance 
to  see  them  ;  and  that  the  father  was  entitled  to  take  them  abroad 
to  the  place  to  which  he  was  sent  in  the  discharge  of  his  duties. 

So  an  agreement  by  a  husband  who  is  petitioner  in  a  suit  for  the 
dissolution  of  his  marriage  on  account  of  the  adultery  of  his  wife, 
to  withdraw  from  the  suit  in  consideration  of  a  sum  of  money  paid 
and  to  be  secured  by  the  co-respondent,  has  been  held  to  be  a  fraud 
upon  tho  Divorco  Act  (20  &  21  Vict.  c.  85),  and  void  as  against  pub- 
lic policy  :  GipjJSY.  Hume,  2  J.  &  H.  517.  See  also  and  consider 
Browne  v.  Brine,  1  Exch.  D.  5. 

Where,  however,  a  separation  deed  is  actually  executed,  a  Court 
of  Equity  will  enforce  those  of  its  stipulations  which  are  in  accord- 
ance with  the  law,  although  it  may  also  contain  others  which  are 
contrary  to  the  law  or  public  policy  :  Vansittart  v.  Vansittart,  2  De 
G  &  Jo.  255;  Walrond  v.  Walrond,  1  Johns.  18;  Re  Matt  heirs,  26 
Beav.463;  Sirift  v.  Swift,  13  W.  R.  (M.  R)  378;  S.  C.  lb.  (L.  J.) 
731;  34  L.  J.  N.  S.  (Ch.)  209.  4  De  G.  Jo.  &  Sm.  710;  and  see 
ante,  p.  720;  Hamilton  v.  Hector,  13  L.  R.  Eq.  511. 

But  if  a  wife  induces  her  husband  to  execute  a  deed  of  separa- 
tion, in  contemplation  by  her  of  her  renewal  of   an  illicit  inter- 
course (Evans  v.  Carrington,  2  De  G.  F.  &  Jo.  481,  reversing  the 
decision  of   Sir  W.  Page   Wood,  V.-C,  reported  1   J.   &  H.   598); 
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*or  upon  the  false  assurance  that  she  has  not  committed  [  *  950  ] 
adultery  (Brown  v.  Brown,  7  L.  It.  Eq.  185),  the  deed  will 
be  void.  [In  Pennsylvania,  Indiana,  Ohio,  and  Massachusetts,  par 
ties  to  an  agreement  of  separation  may  be  compelled  to  execute  a 
deed  in  pursuance  hereof  :  Fox  v.  Davis,  113  Mass.  255;  Dillinger's 
Appeal,  1 1  Casey,  357;  Thomas  v.  Brown,  L0  Ohio,  250;  Dutton  v. 
Dutton,  30  Ind.  455.  In  other  States,  however,  it  Las  been  held  that 
equity  will  refuse  to  decree  specific  performance  of  separation  arti- 
cles :  McCronklin  v.  McCronklin,  2  B.  Mon.  370;  Collins  v.  Col- 
lins, Phillips'  Eq.  153;  Rogers  v.  Rogers,  4  Paige,  518;  Simpson  v. 
Simpson,  4  Dana,  140;  Champlin  v.  Champlin,  Holt".  Cb.  55,  see  as 
to  the  Doctrine  in  Vermont,  Barron  v.  Barron,  25  Vt.  375.] 

But  where  in  a  separation  deed  there  is  a  covenant,  by  which  the 
husband  undertakes  to  pay  his  wife  an  annuity  without  restricting 
his  liability  to  such  time  as  she  shall  be  chaste,  it  is  good  and  is  not 
against  public  policy,  and  the  covenant  remains  in  force,  and  the 
annuity  continues  payable,  although  the  wife  afterwards  commits 
adultery  (Fearon  v.  The  Earl  of  Aylesford,  14  Q.  B.  D.  792,  12  Q. 
B.  D.  539).  Butsemble  per  Cotton,  L.  J.,  on  the  authority  of  Evans 
v.  Carrington  (2  De  G.  F.  &  J.  4SI),  that  if  the  covenant  had  been 
inserted  in  the  separation  deed  with  the  intent  that  the  wife  might 
be  at  liberty  to  commit  adultery,  the  deed  would  have  been  void. 
lb. 

A  deed  of  separation  is  a  good  answer  to  a  husband  seeking  by 
habeas  corpus  to  obtain  the  person  of  his  wife  :  King  v.  Mead,  1 
Burr.  542;  King  v.  Tim  ton,  5  T.  R.  91. 

The  Ecclesiastical  Courts  considered  a  separation  by  private  ar- 
rangement as  an  illegal  contract,  implying  a  dereliction  of  stipu- 
lated duties,  which  the  parties  were  not  at  liberty  to  desert,  and,  con- 
sequently, entirely  disregarded  it  as  a  bar  to  a  suit  for  the  restitu- 
tion of  conjugal  rights  :  Mortimer  v.  Mortimer,  2  Hagg.  Con.  Rep. 
318;  Westmeathv.  Westmeath,  2  Hagg.  Eccles.  Rep.  App.  115;  King 
v.  Samson,  3  Adams,  277. 

But  a  Court  of  equity  (before  the  passing  of  the  Judicature  Acts) 
would,  it  appears,  where  a  valid  contract  for  separation  had  been 
entered  into  between  husband  and  wife,  grant  an  injunction  to  re- 
strain proceedings  by  either  party  in  the  Ecclesiastical  Court  for  a 
restitution  of  conjugal  rights  (Hilly.  Turner,  Atk.  Rep.  515;  Wilson 
v.  Wilson,  1  H.  L.  Ca.  538,  556,  575;  Marshall  v.  Marshall,  5  Prob. 
D.  19;  Hunt  v.  Hunt,  4  De  G.  F.  &  J.  221;  10  W.  R.  (L.  C.)  215, 
reversing  tho  decision  of  Sir  John  Romilly,  M.R.,  31  Beav.  89;  Be- 
sant  v.  Wood,  12  Ch.  D.  605;  Hart  v.  Hart,  18  Ch.  D.  670)  in  viola- 
tion of  the  contract. 

And  now  as  the  Divorce  Court  is  part  of  tho  High  Court  of  Jus- 
tice, and  bound,  like  the  other  Divisions,  to  administer  equity  ac- 
cording to  the  rules  contained  in  the  24th  section  of  the  Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  the  breach  of  a  covenant  in  a  sepa- 
ration deed  not  to  sue  for  tho  restitution  of  conjugal  rights,  will  no 
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longer  be  restrained  by  injunction  in  equity,  if  such  a  suit  be  insti- 
tuted in  the  Divorce  Court,  since  the  breach  can  now  be  pleaded  in 
that  Court  as  a  valid  defence  in  such  proceedings  :  see  Marshall  v. 
Marshall,  5  P.  D.  22;  see  also  Clark  v.  Clark,  10  P.  D.  188. 

Such  defence,  however,  must  be  alleged  by  plea,  and  not 
[  *  951  ]  upon  *  a  motion  for  injunction  or  upon  a  motion  for  a  stay 
of  proceedings  upon  affidavit.     lb. 

But  even  now,  the  Chancery  Division  will  enforce  a  deed  of 
separation,  and  will  not  be  debarred  from  restraining  a  wife  from 
commencing  an  action  for  restitution  of  conjugal  rights,  by  reason 
of  trifling  breaches  of  covenant  on  the  husband's  part,  although, 
under  the  Judicature  Acts,  the  Court  has  no  longer  power  to  restrain 
pending  proceedings:  B'esant  v.  Wood,  12  Ch.  D.  G05,  630. 

The  Court,  moreover,  will  restrain  a  husband  from  personally 
molesting  his  wife  (Sanders  v.  Rodway,  16  Beav.  207),  and  a  wife 
front  personally  molesting  her  husband  (Floiver  v.  Flower,  20  W. 
R.  (V.C  W.  231),  contrary  to  covenants  contained  in  deeds  of 
separation.  See  also  Williams  v.  Baily,  2  L.  R.  Eq.  734;  Kitchin 
v.  Kitchin,  19  L.  T.  (N.  S.)  671;  Buckmaster  v.  Buckmaster,  1  L. 
R.  P.  &  D.  713.  But  it  seems  that  a  suit  by  a  wife  for  judicial 
separation,  is  no  breach  of  a  covenant  not  to  "molest  or  disturb" 
the  husband:   Thomas  v.  Everard,  6  H.  &  N.  418. 

Moreover,  neither  adultery  alone  by  the  wife,  nor  adultery  by  her 
followed  by  the  birth  of  a  spurious  child,  is  a  breach  of  a  covenant 
in  a  separation  deed  against  molestation  by  the  wife:  Fearon  v. 
The  Earl  of  Aylesford,  11  Q.  B.  D.  792.  But  semble,  adultery  by 
the  wife,  followed  by  the  birth  of  a  spurious  child  whom  she  puts 
forward  as  the  child  of  her  husband,  especially  if  this  is  done  with 
intent  to  claim  a  title  or  property  to  which  the  legitimate  offspring 
of  her  husband  would  be  entitled,  is  evidence  of  a  breach  of  a 
covenant  against  molestation  by  her:  Fearon  v.  The  Earl  of  Ayles- 
ford, 11  Q°B.  D.  792. 

And  a  husband  is  not  debarred  from  enforcing  a  deed  of  separa- 
tion, and  from  obtaining  an  order  restraining  his  wife  from  com- 
mencing, an  action  for  the  restitution  of  conjugal  rights  by  reason 
of  trifling  breaches  of  the  covenants  on  his  part.  See  Besant  v. 
Wood,  12  Ch.  D.  605.  There  in  a  separation  deed,  the  husband 
had  covenanted  to  allow  an  infant  child  to  reside  with  the  wife,  but 
had  subsequently  concurred  as  next  friend  of  the  infant  in  a  pe- 
tition under  the  Infant's  Custody  Act  (36  Vict.  c.  12),  for  the  re- 
moval of  the  infant  from  the  wife's  custody,  which  had  been  ordered 
by  the  Court;  and  it  was  held  by  Sir  G.  Jesselj  M.  R.,  that  this  was 
not  a  breach  of  the  husband's  covenant. 

But  although  the  trustees  of  a  separation  deed  may  immediately 

upon  its  execution  be  answerable  for  any  breach  of  contract  on  the 

part  of  the  wife;  it  seems  that  she  will  not  be  placed  in  the  same 

position  until  she  has  compromised  herself  by  some   ac- 

[  *  952  ]  ceptance   of   the   deed.     Thus,  in    *  Williams   y.   Baily, 
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2  L.  R.  Eq.  731,  the  husband  covenanted  with  the  trustees  of  a 
separation  deed  to  allow  his  wife  50/.  a  year  for  her  support,  he 
being  indemnified  against  all  debts  and  liabilities  on  her  account, 

and  it  being  agreed  on  her  behalf  that  she  would  not  in  any  way 
endeavour  to  compel  the  husband  again  to  live  with  her  or  to  allow 
her  "any  further  or  greater  or  other  support,  maintenance,  or 
alimony"  than  the  annuity  of  50/.  It  was  held  by  Sir  W.  Page 
Wood,  V.-C,  that  in  the  absence  of  any  act  showing  an  unqualified 
acceptance  by  the  wife  of  the  provisions  of  tho  separation  d<  i  d,  or 
of  any  attempt  to  enforce  it  against  her  husband,  the  Court  would 
not,  upon  an  interlocutory  motion,  restrain  her  from  proce<  ding 
in  the  Divorce  Court  to  obtain  an  allowance  for  alimony,  as  inci  I 
to  her  petition  for  a  judicial  separation  on  the  ground  of  cruelty, 
but  the  Court  put  her  under  an  undertaking  to  deal  with  alimony 
as  the  Court  should  direct. 

Where  a  husband  by  a  separation  deed  to  which  he,  the  trustees, 
and  his  wife,  were  the  only  parties,  covenanted  to  pay  tho  trustees 
an  annual  sum  for  the  use  of  his  wife,  and  for  tho  expenses  of 
maintaining  and  educating  his  daughters,  it  was  held  by  the  Court 
of  Appeal  that  neither  of  the  daughters  by  her  next  frind,  without 
the  trustees,  could  bring  an  action  to  enforce  the  covenant  (Gandy 
v.  Gandy,  80  Ch.  D.  57),  but  that  upon  the  trustees  refusing  to  be 
joined  and  to  sue  the  husband,  the  wife  might  do  so:  lb. 

Although,  after  a  separation  by  private  arrangement  of  the  parties, 
a  husband  and  wife  may  be  i*elieved  from  the  necessity  of  co- 
habitation, they  still  retain  their  relative  position  which  formerly 
could  only  be  dissolved  by  parliament  (Marshall  v.  Butter,  8  T.  R. 
545):  and  now  by  proceedings  under  the  Divorce  and  Matrimonial 
Causes  Act  (20  &  21  Vict.  c.  85 J;  the  husband  will,  consequently, 
be  liable  to  his  wife's  debts,  unless  he  provides  for  her  maintenance 
by  an  adequate  allowance,  and  it  is  regularly  paid;  in  which  case, 
he  will  have  a  good  defence  to  an  action  brought  against  him  for 
goods  supplied  to  his  wife:  Hodkinson  v.  Fletcher,  4  Camp.  70; 
Bindley  v.  Westmeath,  6  B.  &  C.  200;  Mizeri  v.  Pick,  3  M.  &  \V.  481; 
Reeve  v.  Marquis  of  Conyngham,  2  C.  &  K.  444. 

An  ordinary  deed  of  separation  does  not  amount  to  a  licence  to 
commit  future  adultery  (Sullivan  v.  Sullivan,  2  Adams,  299  at  p. 
303).  Hence,  it  has  been  held  that  a  deed  of  separation  was  no  bar 
to  an  action  for  damages  by  the  husband  for  the  seduction  of  his 
wifo  (Chambers  v.  Caulfield,  G  East,  244);  nor  will  it,  in  the  absence 
of  express  stipulation  to  that  effect,  prevent  a  wife  from 
claiming  *  her  share  of  her  husband's  personal  estate  |  *953  ] 
under  tho  Statute  of  Distribution:  Shifter  v.  Slatter,  1  Y. 
&  C.  Exch.  Ca.  28. 

Tho  discovery  of  misconduct  not  contemplated  in  the  separation 
deed,  committed  by  one  of  the  principal  parties  to  the  deed,  pre- 
vious to  its  execution,  may  prevent  its  being  set  up  as  a  bar  to  pro- 
ceedings in  Court,  contrary  to  a  covenant  therein  contained.      Thus, 
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where  there  was  a  deed  of  separation,  whereby  a  wife  agreed  to  ac- 
cept certain  sums  as  a  provision  for  her  support,  and  not  to  sue  her 
husband  for  any  further  maintenance,  but  subsequently  having  dis- 
covered that  he  had  been  guilty  of  incestuous  adultery,  obtained  a 
decree  for  dissolution  of  the  marriage,  and  it  was  held  that  notwith- 
standing the  deed,  she  was  entitled  to  the  usual  order  for  perma- 
nent maintenance.  "When,"  observed  the  President,  "the  wife  has 
established  that  her  husband  has  been  guilty  of  incestuous  adultery, 
a  state  of  things  arises  not  in  contemplation  when  the  deed  was 
executed,  and  the  wife  is  not  restrained  by  the  deed.  Circumstances 
now  justify  her  in  bringing  a  suit  for  dissolution  of  marriage,  and 
she  is  entitled  to  all  the  incidents  of  that  suit,  and  amongst  them 
to  an  allowance  based  on  her  husband's  income/'  Mom-all  v.  Mor- 
rall,  6  P.  D.  98. 

Improper  conduct,  also,  by  one  of  the  parties,  subsequent  to  the 
execution  of  the  separation  deed,  may  prevent  such  party  setting  it 
up  against  the  other.  Thus,  if,  after  the  deed  of  separation  has 
been  executed  and  acted  upon,  the  husband  institutes  a  suit  against 
the  wife,  based  on  an  unfounded  charge,  which  compels  her  to  make 
known,  in  self-defence,  her  own  grounds  of  complaint  against  him. 
the  foundation  of  the  arrangement  between  them  is  removed,  and 
the  consideration  fails  upon  which  it  was  entered  into,  and  in  such 
case  the  wife  is  remitted  to  her  original  position,  and  will  be  al- 
lowed, notwithstanding  the  provisions  of  the  separation  deed,  to 
claim  the  fullest  redress  to  which  before  its  execution  she  was  en- 
titled. See  Brown  v.  Brown,  3  L.  R.  P.  &  D.  202.  There  the  hus- 
band and  wife  had  lived  apart  for  two  years  under  a  deed  of  sepa- 
ration, by  which  a  trustee  was  appointed,  a  sufficient  allowance  se- 
cured to  the  wife,  and  she  was  allowed  the  custody  of  two  children, 
and  access  to  the  third.  Subsequently  the  husband  petitioned  the 
Court  for  a  dissolution  of  marriage,  by  reason  of  the  wife's  adultery. 
She  denied  the  adultery,  charged  her  husband  with  cruelty,  and 
prayed  a  judicial  separation.  The  acts  of  cruelty  alleged  against 
thehusband  took  place  previously  to  the  separation  of  the  parties. 
The  jury  found  that  the  respondent  had  not.  been  guilty  of  adultery, 
and  that  the  petitioner  had  been  guilty  of  cruelty.  It  was 
[  *  954  ]  consequently  held  by  the  judge  ordinary  *  that  the  respon- 
dent was  entitled  to  a  decree  of  judicial  separation,  ob- 
serving, "The  rights  of  the  wife  under  a  decree  of  judicial  separa- 
tion pronounced  by  this  Court,  are  larger  and  better  assured  than 
those  that  are  granted  by  a  deed  of  separation,  and  being  driven  to 
appeal  to  the  law,  she  cannot  be  restrained  from  claiming  all  that 
the  law  can  give  her."  See  observations  on  this  case  in  Besant  v. 
Wood,  12  Ch.  T>.  616,  617;  Gandy  v.  Gandy,  7  P.  D.  77,  168,  30 
Ch.  D.  57. 

Upon  the  same  principle,  where  a  wife,  for  valuable  consideration, 
agreed  not  to  take  proceedings  against  her  husband  on  account  of 
his  incestuous  adultery,  "provided  he  remained  true  to  her  in  love 
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and  duty."  Upon  his  subsequently  committing  adultery,  it  was 
held  that  she  might  proceed  against  him  on  the  ground  <>f  Ihe  in- 
cestuous adultery  {Xewsome  v.  A'cirsome,  2  L.  II.  P.  <fc  D.  306),  al- 
though it  would  seem  that,  in  the  absence  of  the  proviso  requiring 
him  to  remain  true  to  her,  ho  might  have  set  up  the  agreement 
a  defence  to  the  suit,  lb.  313,  and  see  Rowley  v.  Rowley,  1  L.  R. 
Ho.  Lo.  Sco.  03. 

Under  ordinary  circumstances,  if  a  husband  subsequently  acquires 
a  lart'e  accession  of  property  not  contemplated  at  the  date  of  tin- 
separation  deed,  the  wife  may  become  entitled  to  a  larger  allow- 
ance: Powell  v.  Powell,  3  L.  R.  P.  &  D.  56.  And  where  a  hus- 
band who  has  accepted  a  small  allowance  from  his  wife  under  a  deed 
of  separation,  obtains  a  dissolution  of  marriage  upon  the  ground  of 
her  subsequent  adultery,  the  Court  will  grant  him  an  increased  pro 
vision  out  of  her  income  and  also  an  allowance  for  the  issue  of  the 
marriage:  Benyon  v.  Benyon,  1  P.  D.  447. 

But  where  a  husband  and  wife  have  for  a  long  time  been  living 
apart,  and  she  has  been  receiving  a  small  allowance  under  the  pro- 
visions of  the  deed  of  separation,  upon  his  instituting  a  suit  for  dis- 
solution of  the  marriage  by  reason  of  the  adultery  of  his  wife,  al- 
though since  the  execution  of  the  deed  of  separation  he  may  have 
acquired  a  large  accession  to  his  property,  she  will  have  no  claim 
to  alimony  pendente  lite  estimated  on  the  present  income  of  her 
husband:  Powell  v.  Powell,  3  L.  R.  P.  &  D.  55;  and  see  George  v. 
George.  1  L.  R.  P.  &  D.  554;  for  it  would  be  unfair  on  the  husband, 
after  the  wife  has  for  a  long  time  been  content  to  live  on  a  small 
income,  that,  on  her  being  accused  of  adultery  she  should  at  once 
be  entitled  to  a  higher  rate  of  allowance  than  she  had  previously 
received  {Powell  v.  Powell,  3  L.  R.  P.  &  D.  56),  although  under 
certain  contingencies  which  might  arise  in  the  suit,  the  wife  might 
become  entitled  to  a  larger  allowance.     lb. 

Where  a  deed  of  separation  does  in  fact  give  a  licence 
to  *  commit  adultery,  it  amounts  to  connivance,  and  would  [  *955  ] 
be  a  complete  bar  to  the  suit:   Thomas  v.  Thomas,  2  Sw. 
&  Tr.  113;   Gandy  v.  Gandy,  7  P.  D.  83,  30  Ch.  D.  57. 

A  more  voluntary  separation  between  husband  and  wife,  not 
founded  on  valuable  consideration,  will  not,  however,  although 
binding  upon  the  husband,  be  valid  against  his  creditors  (Fitzcr  v. 
Fitzer,  2  Atk.  511;  Clongh  v.  Lambert,  10  Sim.  174),  [Reed  v.  Beaz- 
ley,  1  Blackf.  98;  Bowers  v.  Clark,  Phila.  Rep.  561.]  or  against 
'  subsequent  purchasers  or  mortgagees  (Cowx  v.  Foster,  1  J.  &  H. 
30);  but  an  idemnity  against  the  wife's  debts  (Stephens  v.  Olive, 
2  Bro.  C.  C.  90;  Worrall  v.  Jacob,  3  Mer.  256),  or  a  relinquishment 
of  her  claim  to  alimony  (Hobbs  v.  Hull,  1  Cox.  445),  and.  perhaps, 
the  compromise  of  a  suit  (Jodrell  y.  Jodrell,  9  Beav.  45;  Wilson  v. 
Wilson,  1  H.  L.  Ca.  538),  would  constitute  a  valuable  consideration 
as  against  the  husband's  creditors.     See  ante,  p.  947. 

There  is  an  important  distinction,  however,  between  contracts  for 
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immediate  separation,  which  have  just  been  discussed,  and  contracts 
as  to /lefotre  separation;  for  although  the  latter  do  not  appear  atone 
time  to  have  been  disapproved  of  (Moore  v.  Moore,  1  Atk.  727; 
Hoare  v.  Hoare,  2  Ridg.  P.  C.  268;  Rodney  v.  Chambers,  2  East, 
297),  it  has  since  been  determined  by  the  highest  authority, — the 
House  of  Lords, — that  a  deed  providing  for  a  future  separation  is 
void,  as  contrary  to  public  policy:  Westmeath  v.  Westmeath,  1  Dow 

6  C.  519;  and  see  Durant  v.  Tit  ley,  7  Price,  577;  Vandergucht  v. 
De  BJaquiere,  5  My.  &  Cr.  229;  and  see  and  consider  Cocksedge  v. 
Cocksedge,  5  Hare,  397;  14  Sim.  244;  Cartwright  v.  Carhcright,  10 
Hare,  630;  3  De  G.  Mac.  &  G.  982;  Byrne  v.  Lord  Carew,  1 3  Ir.  Eq. 
Rep.  1;  H.  v.  W.,  3  K.  &  J.  382;  Merryweather  v  Jones,  4  Giff.  499; 
Procter  v.  Robinson,  14  W.  R.  (M.  R. )  381.  However,  in  Rodney 
v.  Chambers,  2  Enst,  297,  a  covenant  to  allow  maintenance  in  case 
the  separation  took  place  with  the  approbation  of  trustees,  was  held 
valid;  and  see  Gaivden  v.  Draper,  2  Vent.  217;  Chambers  v.  Caul- 
field,  6  East,  244;  Soilleux  v.  He.'bst,  2  Bos.  &  P.  444;  Bateman  v. 
.Ross,  1  Dow,  235. 

Y\  here  a  separation  deed  points  to  the  separation  as  the  consid- 
eration upon  which  it  is  based,  and  no  separation  ever  takes  place, 
the  consideration  having  failed,  the  deed  is  wholly  void,  and  the 
Court  of  Chancery  will  direct  it  to  be  cancelled:   Bindley  v.  Moloney, 

7  L.  R.  Eq.  343;  see  also  Westmeath  v.  Salisbury,  5  Bli.  N.  S.  339. 
So  likewise,  a  reconciliation  by  renewal  of  cohabitation,  although 

there  be  no  stipulation  to  thateftect,  will  of  itself  avoid  a  mere  deed 
of  separation  (Westmeath  v.  Westmeath,  1  Dow  &  C.  519;  Jee  v. 
Thurlow,  2  B.  &  C.  547;  Webster  v.  Webster,  1  Sm.  &  Giff. 
[*956]  489;  4  *De  G.  Mac.  &*G.  437;  O'Malley  v.  Blease,  17  AY. 
R.  952;  and  see  also  Nicol  v.  Nicol,  30  Ch.  D.  143,  af- 
firmed, AY.  N.  1886,  Feb.  6,  p.  14.  But  mere*  reconciliation,  such 
as  communication  by  letters,  without  cohabitation  (Slatter  v.  Slatter, 
1  Y.  &  C.  Exch.  Ca.  28:  Frampton  v.  Frampton,  4  Beav.  287),  or 
merely  living  together  under  the  same  roof,  without  reconciliation, 
as  where  it  is  shown  that  the  parties  conducted  themselves  with  the 
greatest  animosity  towards-  each  other  will  not  have  that  effect 
(Bateman  v.  Ross,  1  Dow,  245).  But  where  there  are  trusts  in  a 
deed  of  separation  going  beyond  the  provisions  of  a  deed  of  separa- 
tion, it  will  not  be  avoided  by  a  subsequent  reconciliation,  as,  for 
instance,  where  they  provide  for  the  husband  and  a  child  of  the 
marriage  out  of  the  wife's  property:  Ruffles  v.  Alston,  19  L.  R.  Eq. 
539,  545. 

There  is  nothing  moreover  illegal  in  continuing  trusts  for  pay- 
ment of  money  to  the  wife  in  the  event  of  reconciliation:  Nicholls 
v.  Danvers,  2  Vern.  671 ;  Wilson  v.  Muschell,  3  B.  &  Ad.  743;  Bate- 
man v.  Ross,  1  Dow,  245;  Byrne  v.  Lord  Carew,  13  Ir.  Eq.  Rep.  1; 
Crouch  v.  Waller,  4  De  G.  &  Jo.  302;  Randle  v.  Gould,  8  Ell.  & 
Bl.  457. 

And  if  a  husband  after  a  separation  contracts  to  continue  the 
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payment  of  an  annuity  to  Lis  wife  to  which  she  was  entitled  under 
a  separation  deed,  in  case  she  would  return  to  and  cohabit  with  him, 
ho  will  be  bound  to  pay  it,  even  where  the*  contract  wasdnerely  by 
parol,  when  the  wife  by  part  performance  oil  herside  takes  the  con 

tract  out  of  the  statute:  Webster  v.  Webster,  '■'>  Jur.  X.  S.  655;  I  Sm. 
cV  Giff.  489;  4  DoG.  Mac.  cV  (I.  437. 

Tho  adultery  of  the  wife  will  not  prevent  h<  r  taking  proceedings 
under  the  deed  or  contract  for  separation  {Seagrave  v.  Seagrave,  13 
Ves.  443);  and  a  plea  of  the  wife's  adultery  (Baynon  v.  Bailey,  8 
Bing.  256),  of  a  divorce  a  mensa  et  thoro  (•/"■  v.  Thurlow,  '1  13.  & 
'\  547),  or  a  dissolution  of  marriage  {Goslin  v.  Clark,  L2  C.  B.  (N. 
S  )  681:  31  L.  J.  (C.  P.)  330),  on  account  of  adultery,  will  be  held 
no  defence  to  an  action  by  trustees  for  arrears  of  separate  mainte- 
nance under  a  covenant  in  a  separation  deed  (and  see  Charlesworth 
v.  Holt,  9  L.  II.  Exch.  38),  unless  the  covenant  by  unmistakeable 
words  limits  his  liability  to  the  period  during  which  the  marriage; 
relation  continues:   lb.  41,  per  Bramwell,  15. 

Covenants  in  a  separation  deed  by  which  respectively  the  hus- 
band has  covenanted  to  pay  an  annuity  to  a  trustee  for  the  wife,  and 
the  trustee  has  covenanted  that  the  wife  shall  not  molest  the  hus- 
band, must  be  construed  as  independent  covenants  in  the  absence 
of  any  express  terms  making  them  dependent,  and  therefore  a  breach 
of  the  covenant  that  the  wife  shall  not  molest  the  hus- 
band, is  not  an  answer  to  an  action  for  the  *  annuity:  [*957  | 
Fearon  v.  The  Earl  of  Aylesford,  14  Q.  B.  D.  792. 

An  annuity  payable  under  a  separation  deed  to  a  wife  while 
chaste  or  until  reconcilation,  is  capable  of  being  estimated  and  proved 
against  the  trustees  of  the  husband  in  the  event  of  his  being  a  bank- 
rupt or  being  a  liquidating  debtor:  Ex  parte  Need,  In  re  Batey,  14 
Ch.  D.  579. 

In  Jodrell  v.  Jodrell,  9  Beav.  45,  a  singular  deed  between  husband 
and  wife  was  upheld  as  a  family  arrangement.  In  that  case,  a  wife 
havinginstituted  a  suitagainst  her  husband  for  adivorce,  an  arrange- 
ment was  come  to,  and  the  husband  executed  a  deed,  by  which  he 
assigned  a  house  to  trustees,  upon  trust  to  permit  the  wife  to  enjoy 
it  and  accommodate  herself  and  children;  and  an  income  of  100(7. 
a  year  was  also  provided  for  separate  use,  to  keep  up  the  establish- 
ment for  herself  and  children,  "upon  such  a  scale,  and  regulated  in 
such  a  manner,  as  she  should  think  lit;"  and  the  surplus  was  to  be 
repaid  to  the  husband.  The  deed  provided,  that  so  long  as  the 
husband  should  be  desirous  to  reside  in  the  house,  "and  to  conform 
to  the  spirit  and  intention  of  the  deed,  and  to  partake  of  the  benefit 
of  the  establishment  to  be  kept  up  therein  by  the  wife,  he  should 
be  at  liberty  so  to  do."  The  suit  was  discontinued,  and  the  hus- 
band partook  of  the  establishment.  Lord  Langdale,  ML R.,  held, 
that  the  deed  was  not  void  on  any  ground  of  public  policy;  and 
that,  being  a  family  arrangement,  and  a  compromise  of  disputed 
rights,  there  was  a  sufficient  consideration;  that  it  was  not  void  for 
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uncertainty;  and  that  the  Court  would  enforce  its  due  performance 
both  by  the  wife  and  the  husband.  "  It  has  been  said,  "  observed 
his  Lordship,  "that  an  arrangement  of  this  sort  greatly  alters  the 
ordinary  relation  between  husband  and  wife.  No  doubt  it  does;  but 
if  it  is  said,  that  it  entirely  destroys  the  ordinary  duties,  as  they 
before  existed,  between  husband  and  wife,  I  think  that  proposition 
cannot  be  maintained.  What  personal  relation  is  directly  affected 
by  this?  If,  indeed,  the  parties  do  not  endeavour  to  accommodate 
themselves  to  this  state  of  things, — if  they  seek  every  occasion,  from 
time  to  time,  of  jarring,  and  are  determined  not  to  agree  together, — 
then  it  furnishes,  no  doubt,  foundation  enough  of  difference,  and, 
unfortunately,  of  great  misery  to  both;  but  it  is  equally  true  that 
they  might,  notwithstanding  a  provision  in  the  deed,  go  on  har- 
moniously,' without  any  dispute,  and  in  perfect  conformity  with  all 
the  ordinary  duties  between  husband  and  wife.  If,  however,  they 
are  determined  to  quarrel  about  these  things, — if,  instead  of  main- 
taining a  good  temper  and  showing  a  mutual  forbearance,  they  seek 
every  occasion  for  irritation  and  quarrel,  then,  no  doubt, 
[  *  958  ]  the  means  of  *  disagreement  will  be  found  in  this  arrange- 
ment as  unfortunately,  they  are  but  too  frequently  found 
in  the  ordinary  relation  of  man  and  wife.  I  feel,  therefore,  very 
considerable  difficulty  in  coming  to  the  conclusion  that  this  arrange- 
ment is  illegal,  or  contrary  to  the  policy  of  the  law,  or  that  it  places 
the  husband  altogether  in  the  power  of  the  wife,  against  the  law.  . 
With  regard  to  the  other  points — want  of  consideration 
and  the  want  of  mutuality — I  do  not  think  that  they  ought  to  in- 
fluence the  mind  of  the  Court  at  all.  This  is  not  a  matter  of 
pecuniary  consideration,  but  a  family  arrangement, —  a  compromise 
of  litigated  rights  between  the  parties.'1''  See  also  Joddrell  v.  Joddrell, 
14  Beav.  387. 

In  the  case  of  dissolution  of  marriage,  the  Court  has  conferred 
upon  it  the  right  to  vary  both  ante-nuptial  settlements,  and  post- 
nuptial settlements,  including  deeds  of  separation  (Clifford  v.  Clif- 
ford, 9  P.  D.  76),  and  to  deal  with  them  in  any  way  which  may  be 
thought  just  and  expedient.  See  22  &  23  Vict.  c.  61,  s.  5;  41  Vict, 
c.  19,  s.  3.  And  in  such  cases  the  Court  has  an  absolute  discretion 
as  to  the  amount  of  the  allowance  to  be  made  to  the  partis  re- 
spectively under  all  the  circumstances,  and  having  regard  to  the 
conduct  of  the  parties  respectively:  see  Boyntou  v.  Boynton,  2  Sw. 
&  Tr.  275;  Gladstone  v.  Gladstone,  1  P.  D.  442;  Maudslay  v.  Maud- 
slay,  2  P.  D.  256;  Wigney  v.  Wigney,  7  P.  D.  177;  Robertson  v. 
Robertson,  8  P.  D.  94;  Jump  v.  Jump,  8  P.  D.  159;  Ponsonby  v. 
Ponsonby,  9  P.  D.  58;  Clifford  v.  Clifford,  9  P.  D.  76;  Noel  v.  Noel, 
10  P.  D.  179. 

And  the  Court  has  exercised  this  right  where  in  consequence  of 

gross  misconduct  of  the  husband,  discovered  after  the  execution  of 

a  separation  deed,  the  wife  has  subsequently  obtained  a  dissolution 

of  the  marriage:  see  Morrall  v.  Morrall,  6  P.  D.  98.     There  a  wife 
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by  a  deed  of  separation,  agreed  to  accept  certain  sums  as  a  pro- 
vision for  her  support,  and  not  to  sue  her  husband  for  any  further 
maintenance.  Subsequently  having  discovered  thai  he  had  been 
guilty  of  incestuous  adultery,  she  obtained  a  decree  for  the  dissolu- 
tion of  the  marriage.  It  was  held  that,  notwithstanding  the  deed, 
she  was  entitled  to  the  usual  order  for  permanent,  maintenance. 

But  in  the  case  of  judicial  separation,  there  being  no  such  power, 
any  deed  executed  remains  binding:  see  Gandy  \.  Gandy,  7  P.  D. 
182.  There  a  husband  committed  adultery,  and  disputes  arose  be- 
tween him  and  his  wife,  which  led  to  his  committing  acts  of  legal 
cruelty.  A  separation  deed  was  then  executed,  by  which  he  agreed 
to  allow  her  250Z.  a  year,  and  to  maintain  the  two  youngest 
children,  who  were  not  to  be  in  her  custody;  and  she  *cove-  [  *  959  ] 
nanted  not  to  take  any  proceedings  to  compel  her  husband 
to  allow  her  a  larger  amount  of  alimony.  Subsequently  the  hus- 
band again  committed  adultery,  and  the  wife  obtained  a  decree  for 
judicial  separation  and  an  order  that  she  should  have  the  custody 
of  the  two  younger  children.  Tho  husband  had,  since  the  date  of 
tho  separation  deed,  become  wealthy,  and  the  wife  applied  for  an 
inquiry  as  to  his  means  with  thoview  of  obtaining  increased  alimony. 
It  was  held  by  the  Court  of  Appeal,  reversing  the  decision  of  tho 
President,  that  increased  alimony  could  not  be  ordered,  for  since 
the  Court  had  not,  as  in  the  case  of  a  decree  for  dissolution  of 
marriage,  power  to  alter  the  separation  deed,  the  covenant  by  the 
wife  not  to  sue  for  increased  alimony  was  binding  on  her,  and  must 
have  effect  given  to  it,  the  husband  not  having  been  guilty  of  such 
misconduct  as  under  the  circumstances  of  the  case  would  disentitle 
him  to  claim  the  benefit  of  the  deed. 

But  the  wife  would  not  be  bound  by  the  provisions  of  such  a  sep- 
aration deed,  if,  although  she  had  trustees,  she  had  not  herself 
acceded  to  it:   Williams  v.  Baily,  2  L.  R.  Eq.  731,  ante,  p.  951. 

A  husband,  notwithstanding  his  bankruptcy,  remains  liable  to 
continue  future  weekly  or  monthly  payments  of  alimony,  payable 
by  virtue  of  an  order  of  the  Divorce  Court  under  22  &  23  Vict.  c. 
32,  s.  1.  Such  payments  are  not  capable  of  valuation  and  do  not 
constitute  a  "debt  or  liability"  within  the  meaning  of  46  &  47  Vict. 
c.  52,  s.  37,  so  as  to  be  provable  in  bankruptcy;  and  the  payment 
of  arrears  of  alimony  under  such  an  order,  can  be  enforced  under 
32  &  33  Vict.  c.  62,  s.  5:  Linton  v.  Linton,  15  Q.  B.  D.  239. 

As  to  the  construction  of  deeds  of  separation,  see  Hubnev.  Chitty, 
9  Beav.  437;  In  re  Andrews,  1  Ir.  Ch.  Rep.  410. 

The  judicial  separation  of  husband  and  wife  is  now  regulated  1  y 
the  Divorce  and  Matrimonial  Causes  Acts,  20  &  21  Vict.  c.  85;  22 
&  23  Vict,  c.  Gl;  23  &  24  Vict.  c.  144;  and  29  &  30  Vict.  c.  32;  1  i 
Vict.  c.  19. 

Tho  existence  of  a  separation  deed,  none  of  tho  provisions  of 
which  had  been  acted  upon,  was  held  to  be  no  ground  for  refusing 
relief  to  the  wife  on  account  of  the  desertion  of  tho  husband  some 
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time  after  the   execution  of  the  deed:   Cock  v.    Cock,    13    W.    E. 
(Div.)  188. 

Where  a  marriage  had  been  annulled,  and  an  order  made  extin- 
guished the  husband's  interest  in  the  wife's  property  which  was 
settled  upon  trusts  for  the  wife,  the  husband,  and  the  issue  of  the 
marriage,  and  there  were  no  such  issue,  the  Court,  upon  the  petition 
of  the  wife,  ordered  the  property  to  be  re  assigned  to  her  freed  from 
the  trusts  of  the  settlement:  A.  V.  M.,10  P.  D.  178.  See  additional 
and  amended  rules  and  regulations  for  the  Probate,  Divorce  and 
Admiralty  Division  of  Her  Majesty's  High  Court  of  Justice  in  di- 
vorce and  matrimonial  causes  to  take  effect  on  and  after  the  12th 
of  August,  1885,  under  which  all  applications  to  the  Court  to  ex- 
ercise°the  authority  given  by  ss.  2,  3,  and  6,  of  the  Matrimonial 
Causes  Act,  land  by  means  of  agents,  but  which  has  no  branch 
office  of  its  own  there:  In  re  Lloyd  Generate  Italian,  29  Ch.  D.  219. 

[Doctrine  of  Compromises  and  Family  Arrangement  Restated.— 
In  order  that  a  compromise  should  be  binding  it  must  be  unberrima 
fides— h\\l  disclosure  of  everything  material.  To  make  a  compro- 
mise of  any  value  the  parties  must  be  at  arm's-length,  on  equal 
knowledge4  and  sufficient  protection. 

Family  arrangements  are  governed  by  a  special  equity  of  their 
own  and  may  be  enforced,  if  they  are  honestly  made,  although  they 
have  not  been  meant  as  compromises  of  doubts,  but  have  proceeded 
ou  an  error  of  all  parties,  originating  in  ignorance  or  mistake  of 
facts  as  to  what  their  rights  actually  are. 

In  cases  of  family  arrangments,  the  question  of  consideration  is 
not  carefully  regarded  by  the  Court;  and  an  arrangement  when 
made,  although  there  were  no  rights  in  dispute  at  the  time  of  mak- 
ing it,  will  be  upheld  by  the  Court,  which  will  not  scan  with  much 
nicety  the  quantum  of  the  consideration. 

Familv  arrangements  and  compromises  extend  not  only  to  cases 
in  which  arrangements  are  made  for  the  preservation  of  the  peace 
of  the  family,  but  also  to  cases  in  which  arrangements  are  made 
for  the  preservation  of  its  property. 

A  chartered  corporation  has,  as  incident  to  its  exsitence,  the  same 
power  of  avoiding  litigation  by  a  compromise  as  an  individual  pos- 
sesses.] 


158 


TOWNLEY  V.  SHERBORNE.  *  961 


*  TOWNLEY  v.  SHERBORNE.  |  *  9G0  ] 


Saturday,  June  Gl7i,  9  Car.  1. 

[reported  bridg.  rep.  35.] 

[&  C,  Cro.  Car.  312.] 

Liability  for  a  Co-trdstee.  ] — How  far  a  person  is  liable  for  the  acts 
and  receipts  of  a  co-trustee. 

Upon  bearing  and  debating  of  tbe  matter,  as  well  as  on  the  15tli  as 
tbe  I8tb  of  June  last,  tbe  Court  being  assisted  witb  Mr.  Justice 
Hutton  and  Mr.  Justice  Jones,  upon  tbe  plaintiff's  bill  of  review, 
for  tbe  reviewing  and  reversal  of  a  decree  made  in  a  cause,  wherein 
Richard  Mountford,  deceased,  executor  of  Thomas  Challoner,  was 
plaintiff,  against  the  now  plaintiff,  and  Tbomas  Forster,  Esquire, 
concerning  tbe  sum  of  1700/.,  raised  out  of  tbe  rents  and  profits  of 
certain  lands  and  tenements  in  Linsted,  Ardingley,  and  "Worth,  in 
the  county  of  Sussex,  in  trust  for  the  said  Tbomas  Challoner,  dur- 
ing his  minority,  and  which  the  now  plaintiff,  by  tbe  decree  of  this 
Court,  wa,s  to  pay,  in  case  the  said  Forster  should  fail  to  pay  the 
same. 

Argument  for  plaintiff. — Several  matters  were  offered  by  the 
plaintiff's  counsel,  for  the  reversal  of  the  said  decree,  namely,  that 
the  now  plaintiff  was  decreed  to  pay  the  sum  cf  1700/..  as  raised 
out  of  the  profits  of  the  infant's  lands,  settled  upon  an  account 
made  up  by  tbe  said  Forster  with  the  said  Thomas  Challoner  tbe  in- 
fant, after  he  came  of  ag?,  whereto  the  plaintiff  Townley  was  neitber 
party  nor  privy,  nor  ever  consented,  nor  ought  to  be  bound  thereby. 

And  secondly,  that  the  said  plaintiff  is  by  tbe  said  decree  made 
liable  to  the  payment  of  all  the  profits  raised  out  of  the  said  infant's 
estate,  whereas  he  never  received  any  profits   at  all;  and 
although  he  gave  some  acquittances,  *  yet  the  same  were   [  *  961  ] 
only  for  the  three  first  half-years,  and  no  more,  and  wero 
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but  to  balance  an  account,  the  moneys  disbursed  amounting  to  as 
much  as  the  receipts;  and  there  being  three  other  co-trustees  with 
him,  the  plaintiff's  counsel  conceived  that  he  ought  not  to  be 
charged  with  more  than  he  himself  received,  especially  for  that  the 
other  parties  trusted,  and  who  received  the  profits,  were,  or  were 
reputed  to  be,  men  of  ability  and  responsible.  Touching  which 
last  point,  (being  that  whereon  the  plaintiff's  counsel  chiefly  in- 
sisted for  the  reversal  of  the  said  decree  as  against  the  now  plain- 
tiff,) it  appeared  unto  this  Court,  that  Challoner,  father  of 
Thomas  the  infant,  did  heretofore  make  a  lease  of  the  said  lands  to 
one  "Weeks,  for  five-and-thirty  years,  and  afterwards  conveyed  away 
the  reversion  to  Thomas  Challoner,  his  brother;  and  after  the  death 
of  Francis  (according  to  an  award  made  between  the  said  Weeks 
and  Thomas  Challoner  the  brother,  who  was  uncle  to  -Thomas  the 
infant)  the  lease  of  five-and-thirty  years  and  the  reversion  in  fee 
simple  were  to  be  assigned  to  parties  trusted  by  the  said  Weeks, 
and  one  Barbara  Challoner,  mother  of  the  said  infant,  and  by  the 
said  Thomas  the  uncle,  the  lease  to  be  in  trust  for  Weeks  for  life, 
the  remainder  to  Barbara  for  life,  the  remainder  to  Thomas  the  in- 
fant, and  the  reversion  in  fee  to  be  in  trust  for  the  said  Thomas  the 
infant.  But  upon  the  limitation  or  condition  that  tho  said  Thomas 
the  infant,  when  he  came  of  age,  should  make  some  assurance  to 
Thomas  the  uncle,  according  to  the  award,  wherein,  if  he  failed, 
then  the  trust  limited  to  him  should  cease,  and  the  trustees  should 
be  seised  for  Thomas  the  uncle.  In  pursuance  whereof,  the  now 
plaintiff  and  the  said  Forster  were  trusted,  together  with  one  Lang- 
worth  and  Lovell,  to  take  the  estate  in  the  lease,  and  did  take  an 
assignment  thereof  from  Weeks,  the  12th  of  June,  9  Jacobi;  and 
all  the  trustees  sealed  the  counterpart;  and  the  same  day  the  now 
plaintiff  and  Forster  assigned  their  moiety  in  the  said  lease  to  one 
Mr.  Peacock  and  Robert  Forster,  who  were  notprivy  nor  acquainted 

therewith;    and  on  the   13th   of  June,  the  9.b   of  King 
[  *  902  ]  James,  the  said  Thomas  Challoner  *  the  uncle  passed  over 

the  inheritance  to  the  now  plaintiff  and  Thomas  Forster, 
whereby  it  was  probable  that  the  said  assignment  made  by  the  now 
plaintiff  and  Thomas  Forster,  of  their  interest  in  tho  moiety  of  the 
lease,  was  to  keep  the  same  from  Leing  extinguished;  after  which 
assurance  so  made,  Weeks,  during  his  life,  and  Barbara  after  him, 
during  her  life,  received  the  profits  of  the  said  lands;  and  Barbara,  in 
the  year  of  our  Lord  1014,  died.  And  it  appeared,  that,  soon  after 
160 


TOWNLEY  V.  SHERBORNE.  *  903 

tho  death  of  the  said  Barbara,  viz.,  23rd  of  March,  12  Jacobi,  Lang- 
worth  one  of  the  trustees  of  the  lease,  being  dead,  whereby  his  in- 
terest in  moiety  survived  in  Lovell,  and  Thomas  Challoner  the 
uncle  procured  the  said  Lovell  to  assign  over  his  interest  in  the  said 
lease  to  the  said  Thomas  Challoner  the  uncle,  liable  to  the  said 
trust,  as  by  a  copy  of  tho  assignment  now  road  appeared.  And  it 
appeared  by  the  confession  of  tho  now  plaintiff,  and  by  his  answer 
to  the  former  bill,  and  by  tho  acquittances  now  produced,  that  the 
now  plaintiff  joined  with  the  said  Thomas  Forster  in  giving  acquit- 
tances for  the  three  first  half-year's  rent,  but  it  did  not  appear  that 
he  ever  received  any  after,  or  gave  any  more  acquittances;  but  it 
doth  appear  by  the  proofs,  that  the  said  Thomas  Challoner  the 
uncle,  who  had  the  assignment  from  Lovell,  did  receive  the  rents 
of  the  tenants,  and  paid  the  same  over  to  the  said  Thomas  Forster; 
and  that,  when  tho  infant  came  of  age,  he  called  the  same  Thomas 
Forster  and  Thomas  the  uncle  to  an  account;  and  that  they  did  ac- 
count; and  that  the  said  Thomas  Forster  did  then  deliver  him  a 
book  of  account,  which  tbo  defendant  now  produced  in  Court;  by 
which  it  did  appear,  that,  for  Hie  three  first  half-years,  the  rents 
were  received  by  the  said  Thomas  the  uncle,  and- by  him  paid  to  the 
now  plaintiff  and  the  said  Thomas  Forster,  for  the  use  of  the  in- 
fant; but  for  all  the  subsequent  time  tho  same  were  received  by  the 
said  Thomas  Challoner  the  uncle,  and  by  him  paid  to  the  said 
Thomas  Forster  alone,  who  (as  was  not  now  denied)  was  at  the  time 
of  such  receipts,  generally  taken  to  be  of  great  ability,  and  respon- 
sible, as  it  also  appeared  by  the  proofs;  that  the  said  in- 
fant, after  *  he  came  of  age,  had  declared  the  said  Thomas  [  *  903] 
Forster  to  be  his  debtor,  and  did  by  his  will,  read  in  Court, 
give  the  said  sum  of  1700Z.  to  the  said  Mountford  as  a  debt  owing 
by  the  said  Thomas  Forster  solely,  not  mentioning  the  now  plain- 
tiff. Upon  all  which  this  Court  was  fully  satisfied  that  the  now 
plaintiff  received  no  penny  of  profits  after  the  three  first  half-years; 
but  whether  he  ought  to  be  charged  with  all  that  the  said  Thomas 
Forster  received,  being  a  co- trustee  with  him,  in  respect  the  said 
Thomas  Forster  is  now  declined  in  his  estate  (as  is  conceived)  this 
Court  somewhat  doubted.  And  although  a  precedent  was  produced, 
wherein  this  Court  had  charged  parties  trusted,  but  only  according 
to  their  several  and  respective  receipts,  and  not  one  for  the  other, 
yet,  in  respect,  the  defendant's  counsel  opposed  the  same,  alleging 
many  precedents  to  be  on  the  other  side,  and  the  Lord  Keeper  Cov- 
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entry,  conceived  the  case  to  be  of  great  consequence,  and  thought 
not  fit  to  determine  the  same  suddenly,  but  to  advise  thereof,  and 
desired  the  Lords  the  Judges'  assistants  to  take  the  same  into  their 
serious  considerations,  and  to  assist  him  with  their  advice  therein, 
whereby  some  course  might»be  settled  that  parties  trusted  might  not 
be  too  much  punished,  lest  it  should  dishearten  men  to  take  any 
trust,  which  would  be  inconvenient  on  the  one  side,  nor  that  too 
much  liberty  should  be  given  to  parties  trusted,  last  they  should 
be  emboldened  to  break  the  trust  imposed  on  them,  and  so  be  as  much 
prejudicial  on  the  other. 

And  the  Lord  Keeper  and  the  Lords  the  Judges'  assistants,  after- 
wards conferring  together,  and,  upon  mature  deliberation,  conceiv- 
ing the  case  to  be  of  great  importance,  his  Lordship  was  pleased  to 
call  unto  him  also  Mr.  Justice  Crook,  Justice  Barclay,  and  Mr. 
Justice  Crawley,  for  their  assistance  also  in  the  same,  and  appointed 
precedents  to  be  looked  over,  as  well  in  this  as  in  other  Courts,  if 
any  could  be  found,  touching  the  point  in  question;  whereupon 
several  precedents  were  produced  before  them,  some  in  this  Court 
and  some  in  the  Court  of  Wards,  where  parties  trusted 
[  *  964  ]  were  chargeable  only  according  to  *  their  several  and  re- 
spective receipts,  and  not  one  to  answer  for  the  other;  but 
no  precedent  on  the  contrary  was  produced  to  them. 

Resolution  of  the  Lord  Keeper  and  the  Judges. — Whereupon  his 
Lordship,  after  long  and  mature  deliberation  on  the  case,  and  ser- 
ious advice  with  all  the  said  Judges,  did  this  day,  in  open  Court, 
declare  the  resolution  of  his  Lordship  and  the  said  Judges:  That 
where  lands  or  leases  were  conveyed  to  two  or  more  upon  trust, 
and  one  of  them  receives  all,  or  the  most  part  of  the  profits,  and 
after  dieth  or  decayeth  in  his  estate,  his  co-trustees  shall  not  be 
charged,  or  be  compelled  in  this  Court  to  answer  for  the  receipts  of 
him  so  dying  or  decayed,  unless  some  purchase,  fraud,  or  evil  deal- 
ing appear  to  have  been  in  them  to  prejudice  their  trust;  for  they 
being  by  law  joint  tenants  or  tenants  in  common,  every  one  by  law 
may  receive  either  all  or  as  much  of  the  profits  as  he  can  come  by. 
And,  it  being  the  case  of  most  men  in  these  days,  that  their  per- 
sonal estates  do  not  suffice  to  pay  their  debts,  prefer  their  children, 
and  perform  their  wills,  they  are  enforced  to  trust  their  friends  with 
some  part  of  their  real  estate,  to  make  up  the  same,  either  by  the 
sale  or  perception  of  the  profits;  and  if  such  of  these  friends,  who 
carry  themselves  without  fraud,  should  be  chargeable  out  of  their 
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own  estates  for  the  faults  and  deficiencies  of  their  co- trustees,  who 
were  not  nominated  by  them,  few  men  would  undertake  any  such 
trust. 

Executor  not  charged  for  the  act  or  default  of  his  co-executor. — 
And  if  two  executors  be,  and  one  of  them  waste  all,  or  any  part  of 
the  estate,  the  devastavit  shall,  by  law,  charge  him  only,  and  not 
his  co-executor;  and  in  that  case  equitas  sequitur  legem,  there  hav- 
ing been  many  precedents  resolved  in  this  Court,  that  one  executor 
shall  not  answer  nor  be  charged  for  the  act  or  default  of  his  com- 
panion. 

And  it  is  no  breach  of  trust  to  permit  one  of  the  trustees  to  re- 
ceive all  or  the  most  part  of  the  profits,  it  falling  out  many  times 
that  some  of  the  trustees  live  far  from  the  lands,  and  are  put  in 
trust  out  of  other  respects  than  to  be  troubled  with  the  receipt  of 
the  profits  (a). 

*But  his  Lordship  and  the  said  Judges  were  of  opinion,  [  *  905  ] 
that  if  two  trustees  were,  and  one  of  them,  without  warrant 
of  the  party  that  trusteth  him,  or  of  a  Court  of  equity,  assigneth  his 
estate,  and  the  assignee  doth  receive  the  profits,  and  becometh  non- 
solvent,  he  that  made  the  assignment  shall  answer  it  for  him,  but 
the  other  original  trustee  shall  answer  for  no  more  than  what  he  re- 
ceiveth  himself,  because  the  assign  cometh  not  in  by  him,  or  his  as- 
sent or  appointment.  And  that  in  case,  if  the  original  trustee,  that 
did  not  make  the  assignment,  receive  the  whole  profits  and  become 
non-solvent,  neither  the  assignor  nor  the  assignee  shall  be  answer- 
able for  them. 

And  if  an  obligation  be  made  to  two  in  trust,  and  one  of  them  re- 
lease the  whole  debt,  as  by  law  he  may,  this  shall  not  charge  his 
companion  for  any  part.  And  albeit,  in  all  presumption,  this  case 
hath  often  happened,  yet  no  precedent  hath  been  produced  to  his 
Lordship  or  the  Judges,  that  in  any  such  case  the  co- trustee  hath 
been  charged  for  the  act  or  fault  of  his  companion.  And,  therefore, 
it  is  to  be  presumed  that  the  current  and  clear  opinion  hath  gone 
that  he  is  not  to  be  charged  (it  having  not,  till  of  late,  been  brought 
in  question)  in  a  case  that,  by  all  likelihood,  hath  frequently  hap- 
pened. 

But  his  Lordship  and  the  said  Judges  did  resolve,  that  if,  upon 
the  proofs  or  circumstances,  the  Court  be  satisfied  that  there  be  dolus 
mains,  or  any  evil  practice,  fraud,  or  ill  intent  in  him  that  permitted 
(a)  See  Williams  r.  Nixou,  2  Beav.  472. 
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his  companion  to  receive  the  whole  profits,  he  may  be  charged, 
though  he  received  nothing. 

And  his  Lordship  and  the  said  Judges  did  declare,  that  in  this  par- 
ticular case  they  did  not  find  any  material  proof  against  Mr.  Town- 
ley,  to  make  his  case  worse  than  the  general  case  aforesaid,  but 
rather  better  (except  only  for  the  three  half-year's  rent,  which  he 
joined  in  acquittance  with  Mr.  Forster);  for  the  receipt  of  the  pro- 
fits alone  by  Mr.  Forster  is  no  breach  of  trust  in  Mr.  Townley;  and 
Mr.  Challoner,  when  he  came  of  full  age,  took  Mr.  Forster  for  his 
debtor. 

And  therefore  it  was  ordered  and  decreed,  that  so  much 
[  *  966  ]  *  of  the  said  decree  as  chargeth  Mr.  Townley  with  any 
more  of  the  profits  than  the  three  half-years,  for  which  he 
joined  his  acquittance,  shall  be  reversed;  but  as  for  those  three  half- 
years'  profits,  if  the  same  were  not  disbursed  or  employed  for  the 
use  of  Mr.  Challoner,  then  for  so^much  thereof  as  hath  not  been  so 
disbursed  or  employed,  the  said  complainant  Mr.  Townley  ought  to 
be  answerable,  and  the  defendant  may  call  the  plaintiff  before  Mr. 
Page,  one  of  the  Masters  of  this  Court,  to  audit  the  account  touch- 
ing these  three  half-years,  if  any  difference  be  thereabouts.  And 
lastly,  it  is  ordered,  that  the  recognizances  given  on  the  plaintiff's 
part,  to  perform  the  order  of  this  Court,  be  discharged. 
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July  22,  1805. 

[REPORTED    11    VE8.    319.] 

Liability  of  Trustee  for  the  receipts  of  his  Co-trustee.] — A  trus- 
tee charged,  though  he  did  not  receive  the  money  under  the  circum- 
stances, having  joined  in  tlie  receipt:  the  sale  unnecessary ;  and 
permitting  his  co-trustee  to  keep  and  act  ivith  the  money  contrary 
to  the  trust. 

Not  charged  in  respect  of  the  interest  of  one  of  the  cestuis  que  trust, 
having  notice  of  the  breach  of  trust,  and  acquiescing. 

By  the  decree  in  this  cause,  an  account  was  directed  of  the  money 
arising  by  sale  of  part  of  the  testator's  estates,  come  to  the  hands 
of  Henry  Mooring,  John  Fielder,  and  John  Sparrow,  the  trustees, 
or  their  executors,  &c. ;  and  an  inquiry,  in  what  manner  the  pur- 
chase-money was  paid,  the  receipt  signed,  and  in  what  manner  and 
by  whom  the  interest  was  paid  during  the  lives  of  Mooring  and 
Fielder,  and  in  whose  hands  the  principal  remained. 

The  Master's  report  stated  the  will  of  John  Taylor,  devising  and 
bequeathing  to  his  executors,  Sparrow,  Mooring,  and  Fielder,  their 
heirs,  executors,  &c,  all  his  freehold  and  leasehold  estates,  upon 
trust  to  pay  the  rents  and  profits  to  the  testator's  neice,  Elizabeth 
Sparrow,  while  unmarried,  and  after  her  marriage,  upon  trust  for 
her,  her  heirs, 'executors,  &c. ;  and  he  gave  full  power  to  his  said 
trustees  and  executors,  and  the  survivors,  &c,  to  sell  and  dispose 
of  all  or  any  part  of  the  said  estates:  and  directed  the  monies  aris- 
from  such  sale  or  sales  to  be  put  out  by  his  said  trustees,  or  the 
survivors,  &c,  upon  government  or  real  security;  and 
*such  monies  and  the  interest,  and  proceeds  thereof,  in  [*968] 
the  meantime,  to  be  applied  upon  the  trusts  before  directed 
as  to  the  estates,  and  the  rents,  &c. ;  and  he  declared  that  the  trus- 
tees, and  the  survivor,  &c,  should  have  full  power  and  authority  to 
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make  such  settlement  of  all  or  such  of  the  estates  as  should  be 
unsold,  and  the  money  produced  by  the  sale,  as  the  said  trustees 
should  judge  lit,  on  the  marriage  of  Elizabeth  Sparrow,  to  tbe  use 
of  ber  and  her  issue,  and  under  such  restrictions  as  his  said  trus- 
tees, or  the  survivors  of  them,  should  think  fit  and  proper;  and  he 
directed,  tbat  his  said  trustees  and  executors  should  not  be  answer- 
able or  accountable  for  any  loss  which  might  bappen  of  all  or  any 
part  of  his  real  and  personal  estate,  so  as  such  loss  be  not  tbrough 
their  wilful  neglect  or  default;  and  that  one  of  them  should  not  be 
answerable  for  the  others  or  other  of  them,  or  for  the  acts,  receipts, 
payments,  or  defaults  of  the  other  or  others  of  them,  but  each  of 
them  for  himself  and  for  his  own  acts,  receipts,  and  defaults  only. 
The  report  also  stated  the  marriage  of  Elizabeth  Sparrow  with 
Thomas  Brice,  the  plaintiff,  in  1783,  upon  which  occasion  a  settle- 
ment was  made  to  the  separate  use  of  Mrs.  Brice  for  life,  with  re- 
mainders to  her  husband  surviving  her,  for  his  life,  and  to  the  issue. 
She  died  leaving  no  issue  in  September,  1784.  That  settlement 
also  contained  a  power,  similar  to  that  in  the  will,  to  the  trustees  to 
sell,  with  the  consent  of  Mrs.  Brice,  if  living,  the  receipt  of  the 
trustees  or  the  survivor  to  be  a  discharge  to  the  purchaser,  and  forth- 
with, and  with  all  convenient  speed,  to  invest  the  money  in  their  names, 
upon  government  or  real  securities,  &c. ;  witb  a  declaration,  that  the 
trustees,  their  heirs,  &c,  sbould  not  be  chargeable  with,  or  account- 
able for,  any  more  of  the  said  trust  monies  and  premises,  than  he 
or  they  should  actually  receive,  nor  with  or  for  any  loss  which  should 
happen,  of  the  bame  monies  and  premises,  or  any  part  thereof,  so  as 
such  loss  happened  without  his  or  their  wilful  default;  nor  the  one 
for  the  other  of  them,  but  each  of  them  only  for  his  own  acts,  deeds, 

receipts,  disbursements,  and  defaults. 
[*9G9]       *The  report  further  stated  that,  by  indentures  dated 

the  27th  of  November,  1784,  it  was  witnessed,  that  Moor- 
ing and  Fielder,  in  consideratipn  of  the  sum  of  1260/.  to  them  paid 
(with  the  approbation  of  Thomas  Brice)  by  Robert  Lillington,  con- 
veyed part  of  the  freehold  estate  to  him  and  his  heirs  ;  for  which 
sum  of  1260Z.,the  said  consideration-money,  Mooring  and  Fielder 
respectively  signed  a  receipt  on  the  back  of  the  deed.  No  part  of 
that  sum  was  laid  out ;  but  some  money,  by  way  of  interest  on  part 
of  it,  was  paid  by  Fielder  to  Brice.  Fielder  died  insolvent,  in 
April,  1794,  and  Mooring  died  in  October  following. 

The  Master  certified,  that,  though  the  evidence  appeared  exceed- 
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ingly  contradictory,  yet,  as  the  receipt  for  the  1200/.,  the  considera- 
tion-money, written  on  the  back  of  the  conveyance,  was  signed  both 
by  Mooring  and  Fielder,  and  witnessed  by  four  witnesses  as  to  the 
signatures  by  them,  it  must  be  presumed  that  they  received  such 
consideration-money  ;  therefore  the  defendant  Stokes,  as  executor 
of  Mooring,  and  Braxton,  the  surviving  administrator  with  the  will 
annexed  of  Fielder,  ought  to  be  charged  with  the  consideration- 
money  and  interest. 

Exceptions  were  taken  by  the  defendant  Stokes' to  the  Master's 
report,  for  charging  the  defendant,  as  executor  of  Mooring,  with  tbe 
sum  of  1260/.,  as  having  been  received  by  him  with  Fielder,  and 
interest. 

The  examination  of  the  plaintiff  Brice  stated,  that  he  was  igno- 
rant of  the  treaty  for  the  sale,  except  that,  for  the  purchaser's  satis- 
faction, he  joined  in  the  conveyance.  Mooring  resided  at  Christ- 
church,  twelve  miles  from  Lymington,  where  the  plaintiff  and  Fielder 
resided,  the  latter  being  an  attorney.  The  plaintiff  never  received 
any  money  from  Mooring,  but  received  various  sums  from  Fielder, 
by  way  of  interest  for  part  of  the  trust  estate.  On  account  of  Moor- 
ing's  residence  at  a  distance,  the  plaintiff  never  applied  to  him  for 
any  interest  during  the  life  of  Fielder,  but  always  applied  to  Fielder, 
who  lived  near  him. 

The  evidence  as  to  the  fact  of  the  payment  was  contra- 
*dictory.  Mooring's  widow  stated,  that  she  was  present  [*970] 
at  the  execution  of  the  conveyance,  but  did  not  see  the 
money  paid  to  any  one.  Fielder  told  Mooring  it  was  necessary  for 
him  to  execute  the  conveyance  and  sign  the  receipt,  to  which  Moor- 
ing objected,  alleging,  that  Fielder  never  consulted  him  in  the  man- 
agement of  the  trust  :  but  Fielder  pressed  him,  saying,  it  was  only 
matter  of  form,  for  he  should  receive  the  purchase- money,  and  place 
it  in  the  stocks  for  the  benefit  of  the  children  ;  and  at  length  Moor- 
ing, after  much. hesitation,  executed. 

There  was  also  evidence,  that,  among  Mooring's  papers  was  found 
an  account,  in  the  handwriting  of  Fielder,  showing  that  the  whole 
of  the  money  was  received  by  Fielder,  and  the  greater  part  invested 
in  securities  ;  and  that,  by  an  account  discovered  among  Fielder's 
papers,  it  appeared  that  he  received  the  money,  deducted  400/.  for 
legacies,  retaining  the  800/.,  for  which  he  paid  interest  to  the  plaintiff. 

Mr.  Romilly  and  Mr.  Hart,  in  support  of  the  exceptions. — Fpon 
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the  evidence,  this  transaction  is  much  in  the  dark.  The  question 
is,  whether,  from  the  mere  circumstance,  that  this  trustee  joined  in 
the  receipt,  in  order  to  make  a  title,  he  ought  to  be  charged  person- 
ally, and  whether  he  may  not  discharge  himself  by  showing,  that, 
though  he  joined  in  the  receipt,  the  other  trustee  received  all  the 
purchase-money.  It  was  indispensably  necessary  for  the  trustee  to 
join  for  conformity.  The  distinction  between  the  cases  of  an  exe- 
cutor and  a  trustee,  though  much  discussed,  has  never  been  over- 
ruled. As  it  is  not  necessary  for  the  executor  to  join,  his  act  in 
joining  makes  him  liable  ;  but  as  it  is  necessary  for  a  trustee  to  join, 
the  mere  circumstance  that  he  joins  in  the  receipt,  in  order  to  make 
a  title,  is  not  sufficient  to  charge  him,  unless  you  go  farther,  and 
show  that  he  actually  received  the  money. 

Mr.  Richards  and  Mr.  Bell,  for  the  report. — This  is  not  the  ordi- 
nary case,  but  the  case  of  a  trustee  voluntarily  joining  in 
[  *  971  ]  this  sale,  for  the  mere  purpose  of  converting  *  real  estate 
into  personal,  the  personal  estate  being  equal  to  all  the 
charges,  and  no  purpose  to  be  answered.  The  nature  of  the  trust 
called  upon  both  the  trustees  to  take  care  that  the  cestuis  que  trust 
should  be  as  safe  as  if  the  estate  had  remained  as  it  was.  As  there 
was  no  other  object,  therefore,  than  merely  to  secure  the  property  for 
the  benefit  of  the  infant  cestuis  que  trust,  Mooring  was  bound  to  see 
to  the  application.  The  signature  of  the  receipt  throws  it  upon  him 
to  show  that  he  did  not  receive  the  money.  The  effect  of  the  dis- 
tinction is  merely,  that  the  Court  will  more  easily  believe  that  the 
trustee  did  not  receive  the  money  ;  but  it  does  not  go  the  length 
of  throwing  the  proof  that  he  did  receive  it,  when  he  has  signed  the 
receipt,  upon  the  cestui  que  trust.  The  circumstances  account  for 
the  fact,  that  the  interest  was  paid  by  Fielder.  It  was  natural  that 
he,  being  an  attorney,  should  be  trusted  for  that  purpose.  How  can 
this  Court  infer  that  it  was  not  laid  out  upon  security  in  their  joint 
names,  or  that  Mooring  did  not  receive  the  whole  from  Fielder? 
There  is  no  evidence  that  can  weigh  against  the  signature  of  the  re- 
ceipt. The  paper  writing  by  Fielder  charges  him,  admitting  that 
he  received  the  money  ;  but  it  does  not  discharge  Mooring.  To 
counteract  the  evidence  from  the  receipt,  he  must  produce  the  most 
satisfactory  evidence  that  he  joined  for  conformity  only,  and  is, 
therefore,  within  the  indulgence  allowed  to  trustees. 

Another  principle  upon  which   these  trustees  must   be  charged, 
arises  from  the  deed  of  settlement  executed,  under  which  they  are 
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to  exercise  a  discretion  whether  it  is  proper  to  sell  the  estate, — a 
most  important  duty  imposed  upon  them.  The  will  is,  therefore, 
out  of  the  question.  The  Court  will  not,  after  that,  hear  a  trustee 
say,  it  is  immaterial  to  him  what  becomes  of  the  fund.  He  does 
not,  as  he  might,  give  up  the  trust  under  the  will,  but  he  accepts 
another  trust  under  the  deed;  the  only  object  of  which  was  to  take 
care  of  the  property,  which  is  very  different  from  the  case  of  a 
trust  thrown  upon  him,  and  not  assumed  voluntarily.  This  is  a  case, 
therefore,  of  gross  and  wilful  negligence. 

*Lord  Chancellor  Eldon. — It  does  not  appear  for  what  [  *  972  ] 
purpose  this  sale  was  made,  except  for  the  mere  purpose  of 
converting  real  estate  into  personal.  If  the  sale  was  made  for  a  pur- 
does  not  authorised  by  the  settlement,  Brice,  the  husband,  being  an 
executing  party,  could  not  complain  of  that  sale.  The  money  must, 
upon  this  evidence,  be  taken  to  have  been  paid  to  Fielder. 

Distinction  between  trustees  and  executors,  in  favour  of  the  former, 
ivhere  one  who  has  not  received  the  money  has  joined  in  the  receipt, 
approved  of  by  Lord  Eldon. — At  law,  where  trustees  join  in  a  receipt, 
prima  facie,  all  are  to  be  considered  as  having  received  the  money. 
But  it  is  competent  to  a  trustee,  and  if  lie  means  to  exonerate  h  im  - 
self  from  that  inference,  it  is  necessary  for  him  to  show  that  the 
money  acknowledged  to  have  been  received  by  all  was  in  fact  received 
by  one,  and  the  other  joined  only  for  conformity. 

In  the  case  of  executors,  it  has  been  said,  and  well  said,  to  be 
othertvise.  An  executor  as  it  is  not  necessary  for  hi  in  to  join,  interfer- 
ing in  the  transaction  unnecessarily,  the  inference  is  just  the  oilier 
way ;  he  is  considered  to  be  as  assuming  a  power  over  the  fund,  and 
therefore  answerable  for  the  application,  as  far  as  it  is  connected 
with  theparticular  transaction  in  which  he  joins.  Upon  considering 
the  cases  paring  down  the  rule  of  late,  I  repeat  what  I  have 
said  upon  a  former  occasion  (Chambers v.  Minchiu.  7  Yes.  IDS),  that 
it  is  much  safer  for  executors  to  abide  by  a  general  rule  of  that  port 
than  to  lay  down  a  rule,  trying  the  application  of  it  by  looking  to 
particular  circumstances  in  particular  cases,  which  will  raise  very 
different  inferences  in  different  minds. 

In  this  case  it  was  absolutely  necessary  that  all  the  trustees  should 
join  in  the  receipt;   for  the  law  empowering  the  sale  is  the  settle 
ment,  which,  in  principlo  and  terms,  requires  that  the   purchaser 
should  not  be  discharged  but  upon  the  joint  receipt  of  all.     The 
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ruoney  was  not,  in  a  strict  sense,  received  by  both  trustees;  for  the 
weight  of  evidence  is  that  Mooring  let  Fielder,  a  professional  man, 
circumvent  him  a  little  in  taking  into  his  own  hands  the  money, 
probably  upon  some  confidence  that  he  would  lay  it  out  either  in 
the  funds,  or  such  other  security  as  it  might  be  invested 
[  *  973  ]  in,  consistently  with  the  *  settlement,  viz.,  a  good  real  se- 
curity. It  is  a  clear  fact  now,  that  it  remained  with  Fielder 
until  his  death  in  1794. 

Two  questions  arise:  1st,  whether  Brice  the  husband  can  complain 
with  respect  to  his  interest  in  the  produce  of  this  sale  as  against 
Moorino"?  2ndly,  whether  those  who  are  to  take  after  him  can  com- 
plain? 

Rule  as  to  cestui  que  trust  acquiescing  in  breach  of  trust  by  the 
trustee. — It  is  clear,  upon  settled  cases,  that,  if  there  are  two  trus- 
tees, and  a  transaction  takes  place,  in  which  the  fund  is  taken  out 
of  the  state  in  which  it  ought  to  have  remained,  and  is  not  placed  in 
the  state  in  which  it  ought  to  be,  but  is  kept  in  hands  that  ought  not 
to  retain  it,  if  any  particular  cestui  que  trust  has  acted  in  authoris- 
ing that  as  much  as  the  trustee  who  has  not  the  money  in  his  hands, 
and  continues  to  permit  it  to  be  so  treated  in  a  question  between  that 
cestui  que  trust  and  that  trustee,  the  latter  cannot  be  called  upon  by 
the  former.  There  is  very  satisfactory  evidence  that  Brice  must  be 
considered  as  having  for  ten  years  permitted  this  money  to  remain 
with  Fielder  alone,  and  therefore  cannot  complain,  as  against  Moor- 
ing, that  it  was  not  laid  out  by  Fielder  with  Mooring.  Upon  the 
evidence,  Brice  received  the  interest  from  Fielder  alone,  having  no 
communication  with  Mooring  until  shortly  before  cr  after  the  death 
of  Fielder,  and  made  no  demand  upon  Mooring.  He  ought  to  be 
taken  upon  the  account  to  know,  that,  as  late  as  1786,  this  was  cash 
in  the  hands  of  Fielder,  charged  in  account  as  one  of  the  executors 
having  that  money.  There  is  not  one  item  in  respect  of  which  he 
debits  himself,  that  does  not  expressly  name  the  security  upon  which 
the  money  was  out,  except  the  sum  of  860Z. ;  and  then  it  is  no  longer 
interest  at  4Z.  per  cent,  but  hi.  per  cent.,  charging  himself  with  a 
larger  interest,  after  he  received  it,  than  he  gave  credit  for  before 
he  received  it,  Afterwards,  from  1787,  he  proceeds  dealing  with 
Fielder  only,  receiving  the  interest  of  that  particular  sum  until 
1794.  The  result  of  the  evidence  is,  that,  with  Brice' s  permission, 
this  money  was  suffered  to  remain  with  Fielder  upon  his  personal 
security:  that  if  Mooring  knew  as  much  as  Brice,  so  Brice 
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*  knew  as  much  as  Mooring,  and  cannot  complain  that  this   [  *  97-4  ] 
was  a  misapplication,  permitting  it  with  respect  to  his  own 
interest. 

Mooring  also  placed  so  much  confidence  in  Fielder,  that  though 
the  money  got  into  the  hands  of  Fielder  alone,  it  is  very  difficult  to 
say,  as  against  those  who  come  after  Brice,  that  Mojring  is  not  to 
be  answerable.  This  is  a  sale  under  a  power,  but  without  necessity. 
This  is  an  act  that  never  could  have  been  done  by  the  mere  exercise 
of  the  judgment  of  one  of  the  trustees,  enabling  him  to  determine 
that  it  was  necessary.  There  was  no  necessity  in  respect  of  which 
the  other  should  join.  But,  though  a  trustee  ia  safe,  if  he  does  no 
more  than  authorise  the  receipt  and  retainer  of  the  money,  as  far  as 
the  act  is  within  the  due  execution  of  the  power,  yet,  if  it  is  proved 
that  a  trustee,  under  a  duty  to  say  his  co-trustee  shall  not  retain  the 
money  beyond  the  time  during  which  the  transaction  requires  re- 
tainer and  says,  with  his  knowledge,  and  thereforo  with  his  consent 
the  co-trustee  has  not  laid  it  out  according  to  the  trust,  but  has  kept 
it,  or  lent  it,  in  opposition  to  the  trust,  and  the  other  trustee  permits 
that,  for  ten  years  together,  the  question  turns  upon  this:  not 
whether  the  receipt  of  the  money  was  right,  but  whether  the  use  of 
it,  subsequent  to  that  receipt,  was  right,  after  the  knowledge  of  the 
trustee  that  it  had  got  into  a  course  of  abuse.  Of  that,  it  seems, 
Mooring  was  distinctly  informed,  the  paper  connected  with  the  mar- 
riage settlement  stating  upon  the  face  of  it  a  breach  of  trust.  Though 
not  very  intelligible,  it  shows  that  an  account,  of  the  securities  taken 
by  Fielder  for  12G0Z.  was  put  into  the  hands  of  Mooring.  That  gave 
him  information  that  Fielder  was  lending  some  of  the  money  upon 
notes,  some  upon  bonds;  and,  as  soon  as  a  trustee  is  fixed  with  know- 
ledge that  his  co-trustee  is  misapplying  the  money,  a  duty  is  imposed 
upon  him  to  bring  it  back  into  the  joint  custody  of  those  who  ought 
to  take  better  care  of  it. 

The  conclusion  is,  that  Brice  cannot  call  upon  Mooring 
as  to  the  interest;  but  as  to  the  principal,  Mooring  is  *  an-   [  *  975  ] 
swerable,  but  he  is  not  to  be  charged  with  more  than  was 
actually  misapplied. 


Townley  v.  Sherborne,  and  Brice  v.  Stokes,  are  leading  authorities 
as  to  the  liability  of  persons  for  the  acts  and  defaults  of  their  co- 
trustees and  co-executors — a  subject  which  will  be  considered  at 
some  length  in  this  note;  although  it  is  proposed,  in  the  first  place, 
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to  notice  some  of  the  duties  of  trustees  and  executors,  with  respect 
to  their  cestui  que  trust,  and  of  the  liabilities  which  result  there- 
from, but  more  especially  with  respect  to  the  getting  in,  the  cus- 
tody, and  investment,  of  the  personal  property  committed  to  their 
care. 

It  may  here  be  first  mentioned  that  in  charging  trustees  with 
breaches  of  trust  it  is  immaterial  how  the  trust  was  created,  whether 
for  valuable  consideration,  or  by  the  voluntary  gift  of  the  trustees 
themselves  (Drosier  v.  Brereton,  15  Beav.  221),  and  that  persons, 
participating  in  a  breach  of  trust,  although  they  have  derived  no 
benefit  therefrom  ( Wells  v.  Wells,  W.  N.  1877,  p.  2),  or  assuming 
to  act  as  trustees,  although  they  are  not  actually  or  legally  such, 
will  incur  the  same  liabilities,  in  respect  of  a  breach  of  trust,  as 
trustees  regularly  appointed  (Rackham  v.  Siddall,  16  Sim.  297;  1 
Mac.  &  G.  607;  Derbishire  v.  Home,  3  DeG.  Mac.  &  G.  80;  Hope  v. 
Liddell,  21  Beav.  183;  Pearce  v.  Pearce,  22  Beav.  248;  Life  Asso- 
ciation of  Scotland  v.  Siddal,  3  De  G.  F.  &  Jo.  58;  Aveline  v.  Mel- 
huish,  2  De  G.  Jo.  &Sm.  288;  Hennessey  v.  Bray,  33  Beav.  96;  Ex 
parte  Norris,  4  L.  R.  Ch.  App.  280;  Yardley  v.  Holland,  20  L.  R. 
Eq.  428;  Quinton  v.  Frith,  2  I.  R.  Eq.  396;  Smith  v.  Smith,  10  Ir. 
Rep.  Eq.  273);  even  although  he  did  not  know  who  the  cestui  que 
trusts  were  (Ex  parte  Norris,  4  L.  R.  Ch.  App.  280),  and  that  when 
persons  have  accepted  property  as  trustees,  and  held  it  as  such,  they 
are  not  at  liberty  to  dispute  the  title  of  their  cestui  que  trust, 
though  the  title  be  doubtful  (Shields  v.  Atkins,  3  Atk.  560;  Pomfret 
v.  Windsor,  2  Ves.  476;  Kennedy  v.  Daly,  1  S.  &  L.  381;  Attorney - 
General  v.  Munro,  2  De  G.  &  Sm.  163;  Stone  v.  Godfrey,  5  De  G. 
Mac.  &  G.  76;  Langley  v.  Fisher,  9  Beav.  90;  Neivsomey.  Floicers, 
30  Beav.  461;  Frith  v.  Cartland,  2  H.  &  M.  417;  Tennant\.  Tren- 
chard,  4  L.  R.  Ch.  App.  537;  Neliganw.  Roche,  7  I  R.  Eq.  332); 
but  they  are  not  bound  to  deliver  it  over  to  him  after  they  have* 
had  notice  of  the  superior  title  of  another  person:  Neale  v.  Davies, 
5  De  G.  M.  &  G.  258.  [Trustees  who  have  committed  a  breach  of 
trust,  or  their  representatives,  cannot  set  up  the  statute  of  limita- 
tions: Hunter  v.  Hubbard,  26  Texas,  537;  Smith  v.  Drake,  8  C.  E. 
Green,  305;  New  Market  v.  Smart,  45  N.  H.  87.] 

Where  a  person  had  possessed  himself  of  the  assets  of 
[  *  976]  a  testator  or  of  an  intestate,  without  having  *  administered, 
a  bill  for  an  account  to  the  extent  of  the  specific  assets  he 
had  received  as  executor  de  son  tort,  has  been  held  to  be  defective 
if  there  were  no  legal  personal  representatives  before  the  Court. 
See  Penny  v.  Watts,  2  Ph.  149;  Beardmore  v.  Gregory,  2  H.  &  M. 
491;  Gary  v.  Hills,  15  L.  R.  Eq.  79;  Rousell  v.  Morris,  17  L.  R. 
Eq.  20;  sed  vide  contra,  Rayner  v.  Koehler,  14  L.  R.  Eq.  262; 
Coote  v.  Whittington,  16  L.  R.  Eq.  534;  In  re  Lovett,  3  Ch.  D.  198. 

If  a  trustee  employs  an  agent,  as  for  instance  a  solicitor,  so  long 
as  the  acts  done  by  the  person  so  employed  are  confined  to  mere 
agency  on  behalf  of  the  trustee— his  employer — generally  speaking, 
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the  agent  cannot  be  made  accountable  as  a  constructive  trustee: 
Per  Stuart,  V.-C,  in  Morgan  v.  Stephens,  3  Giff.  235.  And  see 
Myler  v.  Fitzpatrick,  0  Madd.  300;  Keane  v.  Robarts,  4  Madd  332; 
Nicholson  v.  Knowles,  5  Madd.  47;  Lockwood  v.  Abd//,  14  Sim.  437; 
Fyler  v.  .Ft/Zer,  3  Beav.  550;  Maw  v.  Pearson,  28  Beav.  190;  il/ar- 
s/*aZZ  v.  Sladden,  7  Hare,  428;  in  re  Bird,  10  L.  R.  Eq.  203;  Barnes 
v.  Addy,  9  L.  R.  Ch.  App.  244.  [It  is  not  exactly  settled  bow  far 
trustees  are  responsible  for  money  collected  by  an  attomey-at-law, 
whom  they  have  employed:   See  Perry  on  Trusts,  Sec.  405.] 

But  where  the  agent  obtains  possession  of  the  trust  funds,  and 
his  acts  are  not  in  strict  conformity  with  his  duty  as  agent,  he 
ceases  to  be  a  mere  agent,  and  will  be  liable  as  a  trustee  :  Morgan 
v.  Stephens,  3  Giff.  220;  Attorney -General  v.  The  Corporation  of 
Leicester,  7  Beav.  170;  Pannell  v.  Hurley,  2  Coll.  241;  Salomons 
v.  Laing,  12  Beav.  377;  Bodenham  v.  Hoskyns,  2  De  G.  Mac.  &  G. 
903;  Bridgman  v.  Gill,  24  Beav.  302;  Hardy  v.  Caley,  33  Beav. 
305;  Portlock  v.  Gardner,  1  Hare,  000;  Lee  v.  Sankey,  15  L.  R. 
Eq.  204,  211;  Archer  v.  Lavender,  9  I.  R.  Eq.  220. 

It  has,  however,  been  held  that  where  trustees  authorise  agents 
to  receive  trust  money,  who  misappropriate  it,  so  that  it  is  lost,  a 
bill  by  the  cestuis  que  trust  seeking  to  charge  the  agents  alone  can- 
not be  maintained,  as  it  is  only  through  the  trustees  that  the  agents 
can  be  made  liable:    Robertson  v.  Armstrong,  28  Beav.  123. 

Where  a  solicitor  wilfully  advises  a  breach  of  trust  {Goodwin  v. 
Gosnell,  2  Coll.  457,  402),  or  if,  being  a  trustee,  he  commits  the 
same  oftense  (In  re  Chandler,  22  Beav.  253),  he  is  liable  to  be 
struck  off  the  Rolls.     See  also,  In  re  Hall,  2  Jur.  S.  S.  033. 

It  is  the  duty  of  a  trustee  when  he  accepts  a  trust,  to  make  him- 
self acquainted  with  the  property  affected  thereby,  and  to  take 
proper  steps  for  getting  it  in  when  outstanding,  for  its  custody  and 
"investment  (subjects  which  will  be  hereafter  discussed),  otherwise 
the  court  may  hold  him  liable  for  the  consequence  of  his  neglect; 
and,  if  he  properly  performs  his  duty  in  these  respects,  he 
will  not  be  liable  for  the  misconduct  *  of  former  trustees :  [  *977] 
Townley  v.  Bond,  2  C.  &  L.  405;  James  v.  Frearson,  1 
Y.  &  C.  C.  C.  370;  Ex  parte  Geaves,  25  L.  J.  Bank.  53;  2  Jur.  N. 
S.  051;  Taylar  v.  Millington,  4  Jur.  N.  S.  204;  Y oxide  v.  Cloud, 
18  L.  R.  Eq.  034.     Sed  vide  Malzy  v.  Edge,  2  Jur.  N.  S.  80. 

In  order,  moreover,  that  a  trustee  may  be  rendered  liable  for  a 
breach  of  trust,  it  is  essential  that  he  should  have  a  knowledge  of 
the  trust.  "  For  however  formerly  a  trustee  may  have  been  ap- 
pointed, however  extensive  may  have  been  the  powers  that  were 
conferred  upon  him,  he  will  not  be  held  liable  for  the  non-perform- 
ance of  a  trust  of  which  he  was  ignorant:"  Youde  v.  Cloud,  18  L. 
R.  Eq.  034,  042;  and  see  Selby  v.  Bowie,  9  Jur.  (N.  S.)  425. 

As  to  getting  in  Oidstanding  Property.] — Trustees  and  executors 
ought  not  to  leave  money  outstanding  upon  personal  security;  and 
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though,  in  the  exercise  of  a  fair  discretion,  they  are  not  obliged  to 
commence  legal  proceedings  unnecessarily,  they  must  exert  them- 
selves to  get  it  in,  and,  although  the  money  may  have  been  ad- 
vanced by  the  testator  himself,  if  necessary,  to  commence  compul- 
sory proceedings  (Lowson  v.  Copeland,  2  Bro.  C.  C.  156:  Bailey  v. 
Gould,  4Y.&C.  Exch.  Ca.  221;  Powell  v.  Evans,  5  Yes.  839;  Caney 
v.  Bond,  6  Beav.  486;  Fenivickv.  Greenwell,  10  Beav.  412;  Bullock 
v.  Wheatleij,  1  Coll.  130;  Ticker  v.  Smith,  3  Sm.  &  Giff.  42,  46); 
even  against  a  co-executor  (Styles  v.  Guy,  1  Mac.  &  G.  422;  Egbert  v. 
Butter,  21  Beav.  560;  (Candler  v.  Tillett,  22  Beav.  257);  [In  the 
United  States  trustees  cannot  invest  the  funds  in  personal  securities: 
Moore  r.  Hamilton,  4  Fla.  112;  Spear  v.  Spear,  9  Rich.  Eq.  184; 
Clark  v.  Garfield,  8  Allen,  427.]  and  where  a  debt  is  payable  by  in- 
stalments, trustees  or  executors  will  not  be  justified  in  giving  any 
great  indulgence;  for  the  debtors  inability  to  pay  the  sums  accum- 
ulated, by  permitting  them  to  run  together,  will  be  constantly  aug- 
mented (Caff ray  v.  Darby,  6  Ves.  488.)  In  fact,  a  direction  to  con- 
vert with  all  convenient  speed,  is  no  more  than  the  ordinary  duty  im- 
plied in  the  office  of  executor:  Buxton  v.  Buxton,  1  My.  &  Cr.  93. 
[When  the  trustees  convert  the  securities  they  must  exercise  a  sound 
discretion,  and  sell  in  the  most  advantageous  manner  and  at  the 
most  advantageous  time.  The  law  does  not  recognize  personal 
securities  as  proper  investments,  therefore  the  trustees  should  con- 
vert, such  securities  with  all  possible  speed:  Pray's  Appeal,  10 
Casey,  100;  King  v.  Talbot,  40  N.  Y.  76;  Kimball  v.  Reding,  11 
Foster,  352.] 

Trustees,  moreover,  will  be  liable  for  a  loss  if  they  neglect  to  en- 
force payment  of  sums  due,  out  of  favour  to  the  tenant  for  life,  and 
without  duly  considering  the  interests  of  all  the  cestui  que  trusts, 
even  though  the  settlement  contain  a  clause  that  the  trustees  are 
to  get  in  the  money  "  whenever  they  shall  think  fit  and  expedient 
so  to  do."    Luther  v.  Bianconi,  ]0  I.  Ch.  Rep.  194. 

And  where  the  debt  arises  from  a  covenant,  as  is  often  the  case  in 

a  settlement  to  pay  a  sum  within  a  limited  time,  if  the  trustees 

allow  time  to  elapse,  so  that  the  debt  is  barred  by  the  Statute  of 

Limitations,  they  will  be  responsible  for  the  loss:    Stone 

[  *  978  ]  v.    *  Stone,  5  L.  R.  Ch.  App.  74.     See  post,  p.  1034. 

If  executors  employ  an  agent  to  receive  what  is  due  to 
the  testator  they  will  be  liable  for  losses  occasioned  by  his  gross 
negligence.  Thus,  in  Tebber  v.  Carpenter  (1  Madd.  291),  executors 
were  directed  by  the  testator  to  receive  rents  and  invest  them  in  the 
4:1.  per  Cents.  They  employed  a  person  to  receive  the  rents,  but 
according  to  the  Master's  report,  there  were  arrears  amounting  to 
1500J. ;  and  the  impression  on  the  Master's  mind,  as  appeared  by 
his  report  {lb.  p.  298),  was,  that,  by  using  proper  means,  the  whole 
might  have  been  recovered.  It  was  held  by  Sir  Thomas  Plumer, 
V.-C,  that  the  executors  were  liable  to  make  good  the  arrears, 
though  without  interest.  "  It  cannot,"  said  his  Honor,  "  be  admit- 
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ted  as  an  excuse,  that  they  devolved  the  care  of  this  estate  to  another; 
they  must  answer  for  his  negligence.  I  am  anxious  not  to  discour- 
age persons  from  acting  as  executors,  by  throwing  difficulties  in 
their  way,  and  am  willing  to  make  every  proper  allowance;  bat  I 
must  not  forget  the  established  doctrine  of  this  Court.  If  persons 
accept  the  trust  of  executors,  they  must  perform  it;  they  must  use  due 
diligence,  and  not  suffer  infants  to  be  injured  by  their  negligence. 
....  If  there  be  crassa  negligentia,  and  a  loss  sustained  by  the 
estate,  it  falls  upon  the  executors.  Here,  for  want  of  evidence,  I 
cannot  say  that  all  this  rent  could  not  have  been  recovered;  and  I 
am  reluctantly  obliged  to  assume,  that  no  exculpatory  evidence 
could  be  produced,  and  therefore  they  must  be  charged  with  these 
arrears.  Interest  upon  the  arrears  was  but  faintly  pressed  for,  and 
ought  not  to  be  given.  Interest  was  asked  for  in  Loicson  v.  Cope- 
land  (2  Bro.  C.  C.  156),  but  refused."  See  also  Wiles  v.  Gresham, 
2  Drew.  258;  WGachen  v.  Deiv,  15  Beav.  84;  Grove  v.  Price,  26 
Beav.  103;  Waring  v.  Waring,  3  Ir.  Ch.  R.  335;  Mackenw  Hogan, 
14  Ir.  Ch.  R.  285;  Roivley  v.  Adams,  2  Ho.  Lo.  Ca.  725. 

It  is  not  necessarily  a  breach  of  trust  for  an  executor  to  take  a 
new  bond  in  lieu  of  an  old  one,  instead  of  calling  up  the  money  due 
thereon:  Charlton  v.  Earl  of  Durham,  4  L.  R.  Ch.  App.  433. 

The  mere  refusal  by  a  legal  personal  representative  to  suo  for  the 
recovery  of  outstanding  assets,  will  not,  in  the  absence  of  special 
circumstances,  justify  a  residuary  legatee  or  next  of  kin  in  suing 
the  legal  personal  representative  and  the  alleged  debtor  to  tho 
estate:  Yeatman  v.  Yeatman,  7  Ch.  D.  210;  Davies  v.  Davies,  2 
Keen,  534;  Wright  v.  Hamilton,  3  J.  &.  L.  481;  Travis  v.  Milne,  9 
Hare,  141,  149;  Stainton  v.  Carron  Co.,  18  Beav.  146.  Sed  vide 
Bowsher  v.  Watkins,  1  Russ.  &  My.  277;  Hilliard  v.  Eiffe,  7  L.  R. 
Ho.  Lo.  39. 

*  And  it   seems  that  the  circumstances   which   would  [  *  979  ] 
suffice  to  induce  the  Court  to  answer  in  the  affirmative  an 
inquiry  whether  proceedings  ought  to  be  instituted,  will,  in  general, 
suffice  to  entitle  a  person  beneficially  interested,  to  sue  in  his  own 
name:   Yeatman  v.  Yeatman,  7  Ch.  D.  210. 

It  is  clear  that  an  executor  ought  not,  without  express  authority, 
to  carry  on  the  trade  of  the  testator  (Kirkman  v.  Booth,  11  Beav. 
273),  except  for  the  purpose  of  winding  up  the  concern;  but  he 
may,  and  in  some  cases  is  bound  to  complete  the  contracts  entered 
into  by  his  testator:  Collinson  v.  Lister,  20  Beav.  356.  [In  the 
absence  of  express  authority,  tho  employment  of  trust  funds  in 
trade  or  speculation  is  a  gross  breach  of  trust:  Kvle  v.  Barnett, 
17  Ala.  306;  Flagg  v.  Ely,  1  Edm.  (N.  Y.)  206,  and  parol  request  by 
the  testator  to  the  trustee  to  cany  on  the  business  for  the  benefit  of 
his  family  is  inadmissible  to  prove  authority:  Raynes  v.  Ravne-. 
51  N.  H.  201.] 

The  Court,  howover,  has  jurisdiction,  in  an  administration  suit, 
to  direct  that  a  trade  or  business  in  which  infants  are  interested  bo 
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continued,  and  will  so   direct  if  it  be  for  their  benefit:  Perry  v. 
Perry,  3  I.  R.  E.  452. 

Where  a  trustee  or  executor  is  directed  to  carry  on  a  business, 
although  personally  liable  for  the  debts  incurred  in  doing  so,  and  to 
the  operation  of  the  bankruptcy  law  (Wightman  v.  Townroe,  1  M. 
&  S.  412;  Ex  parte  Garland,  10  Ves.  119),  the  trade  and  the  debts 
being  regarded  as  his  own  (lb;  and  see  Re  Phoenix  I dfe  Assurance 
Co.,  2  J.  &  H.  229;  Lucas  v.  Williams,  4  De  G.  F.  &  J.  436;  Farhall 
v.  Farhall,  7  L.  K.  Ch.  App.  123:  reversing  S.  C,  12  L.  E.  Eq.  98: 
Owen  v.  Delamere,  15  L.  R.  Eq.  134;  Hall  v.  Fennell,  9  I.  R.  Eq. 
615;  Devitt  v.  Kearney,  13  L.  R.  Ir.  45;  Boylan  v.  Fay,  8  L.  R.  Jr. 
375),  he  is  entitled  to  resort  for  his  indemnity  to  the  assets  directed 
to  be  employed  in  carrying  on  the  business,  and  the  creditors  of  the 
trade  are  entitled  to  the  benefit  of  that  right,  and  thus  become  cred- 
itors of  the  fund  to  which  the  executor  or  trustee  has  a  right  to 
resort  (Ex  parte  Garland,  10  Ves.  110,  120;  Ex  parte  Edmonds,  4 
De  G.  F.  &  J.  488;  Fraser  v.  Murdoch,  6  App.  Ca.  855;  In  re 
Sumner,  Williams  v.  Sumner,  W.  N.,  May  17,  1884,  p.  121),  but 
the  creditors  cannot  have  recourse  to  the  assets  generally,  but  only 
to  the  particular  fund  which  is  appropriated  for  the  purpose  of 
carrying  on  the  business,  and  they  have  no  right  whatever  against 
any  trust  property  when  there  has  been  no  appropriation:  Strick- 
land v.  Symons,  26  Ch.  D.  245.  And  see  In  re  German  Mining  Co., 
4  De  G.  M.  &  G.  19;  Labouchere  v.  Tupper,  11  Moo.  P.  C.  198. 
[Poole  v.  Munday,  103  Mass.  174,  is  an  exception  to  the  rule  that 
the  trustee,  in  the  absence  of  express  authority  cannot  employ  the 
funds  of  the  trust  estate  in  trade.] 

Where  the  trustee  or  executor  is  in  default  to  the  assets  directed 
to  be  employed  in  trade,  neither  he  nor  the  creditors,  who  are  only 
entitled  to  stand  in  his  place,  will  be  entitled  to  any  indemnity  out 
of  such  assets,  save  upon  the  terms  of  the  defaults  being  made 
good:  hire  Johnson,  Shearman  v.  Robinson,  15  Ch.  D.  548. 

If  an  executor,  in  pursuance  of  the  directions  contained 
[  *980]  in  the  *  testator's  will,  carries  on  the  testator's  business, 
and  in  so  doing  contracts  debts,  the  fact  that  he  has  car- 
ried on  the  business  in  his  own  name,  and  that  the  testator's  assets 
employed  in  it  are  ostensibly  the  executor's  own  property,  will  not 
entitle  a  judgment  creditor  of  the  executor  to  take  in  execution  the 
testator's  assets  (In  re  Morgan,  18  Ch.  D.  93,  and  cases  their  cited); 
this,  however,  does  not  affect  the  executor's  right  to  indemnity  out 
of  the  testator's  assets.     Pj.  99. 

It  seems,  however,  that  lapse  of  time,  and  an  enjoyment  of  the 
assets  in  a  manner  inconsistent  with  the  trusts  of  the  will,  coupled 
with  the  consent  of  the  beneficiaries,  might  raise  an  inference  of 
a  gift  of  the  assets  by  them  to  the  executor,  and  entitle  his  judg- 
ment creditor  to  take  them  in  execution.    lb. 

But  where  the  possession  and   the  time  which  has  elapsed  are 
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in  accordance  with  the  trust  of  the  will,  no   such  inference  will 
arise.      lb. 

In  somo  cases  executors,  in  the  exercise  of  tbeir  discretion,  ought 
to  sell  without  delay,  as,  for  instance,  in  the  case  of  a  testator  dying 
possessed  of  a  large  live  stock,  which  cannot  be  kept  save  at  great 
expense:  Hughes  v.  Empson,  22  Beav.  188,  per Romilly,  M.  R.  [All 
such  cases  must  be  determined  by  tbeir  own  facts  and  the  construc- 
tion of  the  instrument  under  which  the  trust  exists:  Hidden  v. 
Hidden,  103  Mass.  59.] 

Executors  ought  not  to  keep  up  unnecessarily  the  housekeeping 
expenses  of  a  testator.  They  will,  however,  be  allowed  a  reasonable 
time  for  breaking  up  his  domestic  establishment  and  discharging 
his  servants:  Field  v.  Peckett,  29  Beav.  576,  in  which  case,  under 
the  circumstances,  two  months  was  held  reasonable. 

Although  a  loss  may  have  taken  place  in  consequence  of  an  exe- 
cutor not  converting  the  assets,  he  will  not  be  liable  for  it,  if  the 
delay  was  caused  by  his  exercising  a  reasonable  discretion,  even 
although  there  may  have  been  a  direction  in  the  will  that  he  icas  to 
convert  with  all  convenient  speed.  And  a  difference  of  opinion  be- 
tween two  executors  as  to  the  propriety  of  converting  the  assets  at 
a  particular  period,  followed  by  a  demand  made  by  one  of  them 
upon  the  other  to  concur  in  effecting  an  immediate  conversion,  does 
not  deprive  the  latter  of  the  right  to  exercise  his  own  discretion,  or 
render  him  liable  for  the  loss  that  may  arise  from  the  delay  con- 
sequent on  his  declining  to  comply  with  the  demand.  Thus,  in 
Buxton  v.  Buxton  (1  My.  &  Cr.  80),  John  Buxton,  an  executor, 
whose  testator  died  on  the  21st  of  March,  1820,  in  the  exercise  of 
his  discretion  did  not  sell  some  Mexican  bonds  for  more  than  a 
year  after  the  death  of  the  testator,  viz.  part  in  the  month  of  June, 
and  part  in  the  month  of  October,  1872,  although  there  was  a 
direction  in  the  will  to  pay  legacies  within  four  months,  and  to 
convert  with  all  convenient  speed,  and  although  Alice 
Buxton,  his  co-executrix  *  requested  him  to  sell  at  an  [  *  981  ] 
earlier  period.  Lord  Cottenham,  then  Master  of  the  Rolls, 
held,  that  as  John  Buxton  appeared  to  have  acted  throughout  with 
diligence  and  good  faith,  he  was  not  liable  for  the  loss  consequent 
on  his  not  having  sold  the  bonds  sooner.  "I  can  find  no  case,"  said 
his  Lordship,  "and  none  has  been  produced,  in  which  an  executor 
has  been  called  upon  to  bear  the  loss  that  has  arisen,  because  in 
the  bona  fide  exercise  of  a  reasonable  discretion,  the  conclusion  he 
came  to  has  turned  out  unfortunately. 

"  If,  then,  an  executor  be,  in  general,  entitled  to  exercise  such  a 
discretion,  the  next  question  is,  how  far  that  discretion  was  limited 
in  the  present  instance  by  the  application  made  to  Buxton  by  his 
co-executrix;  in  other  words,  did  that  application  render  it  his  im- 
perative duty  to  sell?  If  that  were  so,  tne  effect  would  be  to  vest 
the  whole  discretion  in  Alice  Buxton,  and  totally  to  deprive  John 
Buxton  of  any.     If  a  discretion  rests  with  one  of  two  executors,  it 
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must  surely  follow  that  the  discretion  cannot  be  taken  away  by  the 
other  coming  to  a  different  conclusion.     One  is  not  bound  to  agree 

with  the  other I  cannot,  therefore,  think,  that  if  Buxton 

was  entitled  to  exercise  a  discretion  in  the  matter,  he  was  bound  to 
surrender  his  own  judgment,  because  one  of  his  co-executors  enter- 
tained a  different  opinion  from  himself."  And  see  Prendergast  v. 
Lnshington,  5  Hare,  171,  176;  Selby  v.  Boivie,  4  Giff.  300;  11  W. 
K.   (L.  J.)  606;  Marsden  v.  Kent,  5  Ch.  D.  598. 

AVhere  a  loss  is  occasioned  in  consequence  of  trustees  having 
taken  no  steps  at  a  proper  period  to  get  in  the  trust  property,  they 
will  be  liable  for  the  loss  (Grove  v.  Price,  26  Beav.  103;  Devaynnes 
v.  Robinson,  24  Beav.  86;  Fry  v.  Fry,  27  Beav.  144;  and  see  XV roe 
v.  Seed,  4  Giff.  425;  Graybum  v.  Clarkson,  3  L.  R.  Ch.  App.  605). 
And  in  Sculthorpe  v.  Tipper,  13  L.  R.  Eq.  232,  where  the  loss  took 
place  two  years  and  a  quarter  after  the  testator's  death,  one  of  the 
trustees,  who  did  not  attain  twenty-one  until  seventeen  months  after 
the  death  of  the  testator,  was  held  liable  equally  with  his  co-trus- 
tees. 

W'here  executors  have  neglected  to  realise  assets  which  are  out-  • 
standing  upon  an  improper  investment,  there  is  no  fixed  period 
from  which  the  loss  for  which  they  are  liable  is  to  be  calculated,  as 
it  depends  upon  the  nature  of  the  property  and  the  evidence  affect- 
ing it.  But  the  result  of  the  authorities  seems  to  be,  that  that  con- 
version ought  to  take  place  at  the  end  of  one  year  from  the  testa- 
tor's death,  and  that  executors  ivho  do  not  convert  by  that  time  must 
shoiv  some  reason  why  they  did  not  do  so;  and  where  the  question 
is  distinctly"  and  fairly  raised  upon  the  pleadings,  there  is 
[*  982  ]  an  onus  thrown  on  the  executors  to  justify  *the  delay. 
Thus  in  Hughes  v.  Empson,  22  Beav.  181,  where  the  execu- 
tors found  a  portion  of  the  testator's  property  invested  in  Crystal 
Palace  Shares  which  were  at  a  premium  at  the  testator's  death,  but 
subsequently  fell  to  a  discount:  the  executors  were  charged  by  the 
certificate  of  the  Chief  Clerk  with  the  value  at  the  end  of  two  months; 
but  Sir  J.  Romilly,  M.  R.,  varied  the  certificate  to  twelve  months. 
"  I  concur,"  said  his  Honor,  "  with  the  argument  that  there  is  no 
fixed  period,  and  that  it  is  impossible  to  say  it  is  one  year.  You 
cannot  fix  one  period  for  selling  every  species  of  property.  Thus, 
suppose  the  testator  possessed  a  large  quantity  of  horses,  it  would 
be  culpable  to  keep  them,  at  a  great  expense,  incurring  necessarily 
a  great  outlay  for  their  maintenance,  instead    of  selling  them  at 

once Under  the  circumstances,  I  consider  that  the  executor 

may  properly  exercise  a  reasonable  discretion,  and  I  cannot  fix  any 
particular  period.  I  think,  in  my  own  view,  that  two  months  would 
have  been  a  reasonable  time,  but  he  might  fairly  have  considered 
twelve  months.  I  shall,  therefore,  only  charge  him  with  the  loss 
which  would  have  occurred  if  he  had  sold  them  at  the  end  of  twelve 
months.  I  have  considered  whether  I  could  lay  down  any  general 
rule,  but  find  it  impossible.  The  question'  depends  on  the  partic- 
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ular  nature  of  the  property  and  the  evidence  affecting  it."  See 
also  Bate  v.  Hooper,  5  De  G.  .Mac  &  Or.  338;  Wilkinson  v.  Dun- 
mi/,  23  Beav.  469;  Grayburn  v.  Clarkson,  3  L.  E.  Ch.  App.  605, 
606;  Scull  horpe  v.  Tipper,  13  L.  R.  Eq.  232. 

Where,  however,  a  testator  gives  an  absolute  discretion  to  his  ex- 
ecutors to  postpone  the  sale  and  conversion  of  his  estate,  they  are 
not  bound  by  the  ordinary  rule  to  convert  the  property  within  a 
year,  even  though  some  of  the  property  consists  of  shares  in  an  un- 
limited company,  nor  will  they  be  liable,  in  the  absence  of  malafides, 
for  loss  arising  to  the  estate  from  the  non-conversion  :  In  re  Nor- 
rington,  13  Ch.  D.  654.  See  also  Paddou  v.  Richardson,  7  De  G. 
Mac.  &  G.  563,  582,  583;  Horton  v.  Brocklehurst,  29  Beav.  511. 

As  the  Court,  in  the  administration  of  an  estate,  would  not  per- 
mit a  real  security  to  be  called  in  without  an  inquiry  as  to  its  ex- 
pediency (Howe  v.  Earl  of  Dartmouth,  7  Ves.  150),  so  an  executor 
is  not  obliged  to  call  in  a  mortgage,  if  the  security  be  good,  and 
the  money  be  not  wanting  to  pay  debts  (On*  v.  Newton,  2  Cox,  276; 
Angerstein  v.  Martin,  T.  &  R.  239),  and  even  if  a  trustee  found 
part  of  the  trust  funds  invested  upon  a  second  mortgage,  it  does 
not  seem  that  he  would  be  bound  to  call  it  in:  See  Robinson  v. 
Robinson,  1  De  G.  Mac.  &  G.  252. 

If,  however,  a  trustee,  has  reason  for  supposing  that  a 
security  is  *  not  good,  his  duty  will  be  to  call  the  money  [  *  9S3  J 
in  at  once:  Ames  v.  Parkinson,  7  Beav.  384;   Harrison  v. 
Thexton,  4  Jur.  N.  S.  550. 

Although  an  executor  or  administrator  should  have  taken  no 
steps  at  all  to  obtain  payment  of  a  sum  of  money,  if  it  appears  that 
if  he  had  done  so,  they  would  have  been,  or  there  is  reasonable 
ground  for  believing  that  they  would  have  been,  ineffectual,  then 
he  is  exonerated  from  all  liability.  Per  Sir  J.  Romilly,  M.  R.  in 
Clack  v.  Holland,  19  Beav.  271;  and  see  East  v.  East,  5  Hare,  343, 
348;  Maitland  v.  Maitland,  16  Sim.  233;  Ratcliffe  v.  Winch,  17 
Beav.  217;  Hobday  v.  Peters,  28  Beav.  603;  Ball  v.  Ball,  11  Ir.  Eq. 
Rep.  370,  375;  Stiles  v.  Guy,  16  Sim.  232;  Maitland  v.  Bateman, 
lb.  233,  n. ;  Alexander  v.  Alexander,  12  I.  Ch.  R.  1. 

Trustees  in  the  exercise  of  a  sound  discretion,  may  release  or 
compound  a  debt  (Blue  v.  Marshall,  3  P.  "Wms.  381;  Ratcliffe  v. 
Winch,  17  Beav.  216;  Forshaw  v.  Higginson,  8  De  G.  Mac.  &  G. 
827).  But  where  trustees  compounded  with  a  bankrupt-debtor  to  the 
trust,  they  have  been  held  liable  to  make  good  the  full  amount  of 
the  debt,  where  it  was  impossible  to  show  that  the  bankrupt  would 
have  obtained  his  certificate,  or  that  the  debt  might  not  have  been 
recovered  in  full.  See  Wiles  v.  Gresham,  5  De  G.  Mac.  &  G.  770; 
affirming  *S.  C,  2  Drew.  258,  in  which  case,  however,  Lord  Justice 
Turner  expressed  a  doubt  whether  the  trustees  should  have  been 
charged  without  further  inquiry.  See  also  Jevon  v.  Bush,  1  Vein. 
342;  Gorge  v.  Chansey,  1  Ch.  R.  125;  Re  Alexanders  Minors,  13 
I.  Ch.  R,  137. 
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But  executors  under  wills  executed  after  the  28th  August,  1860, 
were,  under  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145),  s.  30, 
(repealed  by  the  Settled  Land  Act,  1882  (45  &  46,  Vict.  c.  38,  s. 
64,)  authorized  "to  accept  any  composition,  or  any  security,  real 
or  personal,  for  any  debts  due  to  the  deceased,  and  to  allow  any 
time  for  payment  of  any  such  debts  as  they  shall  think  fit,  and  also 
to  compromise,  compound,  or  submit  to  arbitration,  all  debts,  ac- 
counts, claims,  and  things  whatsoever,  relating  to  the  estate  of  the 
deceased  ....  without  being  responsible  for  any  loss  to  be  occa- 
sioned thereby. 

This  section  was  not  confined  to  claims  against  the  estate  in  the 
nature  of  debts,  but  extended  to  claims  of  every  kind,  such  as  for  a 
legacy,  a  claim  for  which  executors  had  a  full  power  to  compromise. 
In  re  Warren,  Weadon  v.  Reading,  W.  N.,  Aug.  2,  1884,  p.  181. 

It  seems,  moreover,  that  trustees  were  not  liable  on  the  ground 
that  they  did  not  accept  a  compromise:  Ex  parte  Ogle,  8  L.  R.  Ch. 
App.  714,  715. 

Larger  and  more  comprehensive  powers  of  composition 
[  *  984  J  than  were  *  conferred  by  Lord  Cranworth's  Act,  are  given 
to  executors  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict,  c  41),  sect.  37;  whereby  "(1),  an  executor 
may  pay  or  allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient;  (2)  an  executor  or  two  or  more  trustees  acting  together, 
or  a  sole  acting  trustee  where,  by  the  instrument,  if  any,  creating 
the  trust,  a  sole  trustee  is  authorised  to  execute  the  trusts  and 
powers  thereof,  may,  if  and  as  he  or  they  think  fit,  accept  any  com- 
position, or  any  security  real  or  personal,  for  any  debt  or  for  any 
property  real  or  personal,  claimed,  and  may  allow  any  time  for  pay- 
ment of  any  debt,  and  may  compromise,  compound,  abandon,  sub- 
mit to  arbitration,  or  otherwise  settle  any  debt,  account,  claim,  or 
thing  whatever,  relating  to  the  testator's  estate,  or  to  the  trust;  and 
for  any  of  those  purposes,  may  enter  into,  give,  execute,  and  do 
such  agreements,  instruments  of  composition  or  arrangement,  re- 
leases, and  other  thing  as  to  him  or  them  seem  expedient,  without 
being  responsible  for  any  loss  occasioned  by  any  act  or  thing  so  done 
by  him  or  them  in  good  faith.  (3)  As  regards  trustees,  this  section 
applies  only  if  and  as  far  as  a  contrary  intention  is  not  expressed 
in  the  instrument,  if  any,  ci'eating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument,  and  to  the  provisions 
therein  contained.  (4)  This  section  applies  to  executorships  and 
trusts  constituted  or  created  before  or  after  the  commencement  of 
this  Act." 

This  section  does  not  apply  to  an  administrator.  See  In  re  Clay 
and  Tetley,  16  Ch.  D.  3. 

When  trustees  are  ordered  by  the  Court  to  realise  securities  and 
they  neglect  to  do  so,  they  will  be  liable  for  the  loss  sustained  by 
their  neglect,  that  is  to  say,  the  difference  between  the  price  which 
the  securities  actually  realised,  and  that  which  they  would  have 
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realised  if  sold  at  the  lime  when  the  trustees  were  directed  to  sell 
them:  Davenport  v.  Stafford,  14  Beav.  319,  338. 

It  is,  moreover,  the  duty  of  trustees  to  do,  or  procure  to  be  done, 
such  acts  as  are  necessary  for  the  security  of  trust  property,  by  [jut- 
ting it  out  of  the  power  of  third  parties  to  deal  with  it.  Suppose, 
for  instance,  the  subject  of  a  settlement  is  a  fund  standing  in  the 
names  of  other  trustees  of  the  settlor,  the  trustees  of  the  settlement 
must  give  notice  of  it  to  the  former  trustees;  for  if  they  neglect  to 
do  so,  and  the  settlor  is  thereby  enabled  to  deal  with  th«'  fund  in 
favour  of  third  parties,  who  gain  priority  by  giving  the  first  notice, 
the  trustees  of  the  settlement  must  make  good  the  loss:  Jacob  v. 
Lucas,  1  Beav.  436;  and  see  Macnamara  v.  Carey,  1  I.  R.   Eq.  35. 

Upon  the  same  principle,  where  a  trustee  of  a  settle- 
ment *  (requiring  registration)   neglected  to  see  that  it  [  *985  ] 
was  registered,  and  by  reason   of   his  neglect  the  settlor 
was  enabled  to  mortgage  the  property,  he  was  held  answerable  for 
the  loss  occasioned  thereby:   Macnamara  v.  Carey,  1  I.   11.   Eq.   9. 
See  also  Lester  v.  Lester,  6  I.  Ch.  Rep.  513. 

So  where  the  trustees  of  a  policy  of  assurance  neglected  to  give 
notice  to  the  office  of  the  assignment,  and  also  to  endorse  it  upon 
the  policy,  they  were  held  liable  to  make  good  the  loss  to  the  trust 
estate,  occasioned  by  the  assured  mortgaging  the  policy,  and  its 
subsequent  surrender  to  the  office:  Kingdon  v.  Castleman,  46  L.  J. 
N.  S.  (Ch.)  448;  W.  N.  1877,  p.  15. 

A  trustee  also  is  bound  to  keep  up  a  policy  of  insurance,  by  pay- 
ment of  the  premiums,  and  will  be  liable  if  he  omits  to  do  so,  should 
he  have  funds  in  hand  for  that  purpose  (Marriott  v.  Kinnersley, 
Taml.  470);  but  he  will  not  be  liable  if  he  neither  has  nor  can  pro- 
cure funds  (Hobday  v.  Peters,  28  Beav.  603). 

If  he  cither  advances  or  borrows  money  for  payment  of  premiums, 
he  will  have  a  lien  on  the  policy  for  the  amount:  Johnson  v.  Su-ire, 
3  Gift'.  194;  Clack  v.  Holland,  19  Beav.  273;  Todd  v.  Moorhouse,  19 
L.  R.  Eq.  69;  Re  Laytorts  Policy,  W.  N.  1873,  p.  49. 

And  if  he  cannot  procure  money  for  that  purpose,  the  Court  will 
order  the  policy  to  be  sold  or  surrendered  for  the  office  price:  Hill 
v.  Trenery,  23  Beav.  16;  Beresford  v.  Beresford,  ib.  292. 

As  to  the  liability  of  a  trustee  who  is  abroad,  see  Byrne  v.  Nor- 

cott,  13  Beav.  336. 

» 

As  to  the  Custody  of  Trust  Property.]—  Trustees  or  executors  are 
bound  to  take  the  same  care  of  trust  property  as  they  would  of  their 
own;  and  if  they  have  done  so,  they  will  not  bo  liable  for  any  acci- 
dental loss — as,  for  instance,  by  a  robbery  of  the  property  while  in 
their  own  possession  (Morley  v.  Morley,  2  Ch.  Ca.  2),  or  by  a  rob- 
bery or  loss  whilst  in  the  possession  of  others,  as  bankers  or  solici- 
tors, to  whom  it  has  necessarily  (that  is  to  say,  in  the  ordinary 
course  of  business)  been  intrusted.  See  Jones  v.  Lewis,  2  Ves.  240; 
Job  v.  Job,  6  Ch.  D.  562.     The  rule  seems  to  have  been  otherwise 
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at  law:  Crosse  v.  Smith,  7  East,  246.  But  the  rule  in  equity  will 
now  prevail  under  the  Judicature  Act,  1873,  s.  25,  sub-s.  11.  See 
Job  v.  Job,  6  Ch.  D.  562;  explained  in  Mayer  v.  Murray,  8  Ch.  D. 
424;  European  Assurance  Society  v.  Radcliffe,  7  Ch.  D.  733.  [The 
general  principle  is  that  a  trustee  will  be  required  to  act  in  regard 
to  the  trust  property  with  the  same  diligence  and  care  which  a 
careful  man  displays  in  the  conduct  of  his  own  affairs:  Davis  v. 
Harman,  21  Grat.  200;  Neff's  Appeal,  7  P.  F.  Smith,  91;  Jones' 
Appeal,  8  W.  &  S.  150.] 

It  was  determined  in  an  early  case  before  Lord  Hardwicke,  that 
trustees  are  not  bound  personally  to  transact  such  business  con- 
nected with  or  arising  out  of  the  proper  duties  of  their  trust,  as,  ac- 
cording to  the  usual  mode  of  conducting  business  of  a  like 
[  *  9S6  ]  nature,  persons  acting  with  *  reasonable  care  and  pru- 
dence on  their  own  account,  would  ordinarily  conduct 
through  mercantile  agents;  and  when  according  to  the  usual  and 
regular  course  of  such  business,  moneys  receivable  or  payable  ought 
to  pass  through  the  hands  of  such  mercantile  agents,  that  course 
may  properly  be  followed  by  trustees,  though  the  moneys  are  trust 
moneys;  and  that  if,  under  such  circumstances,  and  without  any 
misconduct  or  default  on  the  part  of  the  trustees,  a  loss  takes  place 
through  any  fraud  or  neglect  of  the  agents  employed,  the  trustees 
are  not  liable  to  make  good  such  loss.  Ex  parte  Belchier,  Amb. 
218.  Upon  this  principle  it  has  been  recently  held  that  a  trustee 
investing  trust  funds  is  justified  in  employing  a  broker  to  procure 
securities  authorised  by  the  trust,  and  in  paying  the  purchase-money 
to  the  broker,  if  he  follows  the  usual  and  regular  course  of  business 
adopted  by  ordinary  prudent  men  in  making  such  investments.  See 
Speight  v.  Gaunt,  9  App.  Ca.  1.  [A  trustee  may  employ  an  agent, 
attorney,  or  steward  where  it  is  usual  to  do  so  in  the  ordinary  course 
of  business:  Lewis  v.  Reid,  11  Ind.  239;  Abbott  v.  Rubber  Co.  3 
Barb.  579;  Mason  v.  Wait,  4  Scam.  127;  Leggett  v.  Hunter,  19  N. 
Y.  445;  Blight  v.  Schenck,  10  Barr,  285.]  There  a  broker  employed 
by  a  trustee  to  buy  securities  of  a  municipal  corporation  authorised 
by  the  trust,  gave  the  trustee  a  bought-note  which  purported  to  be 
subject  to  the  rules  of  the  London  Stock  Exchange,  and  obtained 
the  purchase-money  from  the  trustee  upon  the  representation  that 
it  was  payable  the  next  day,  which  was  the  next  account  day  on  the 
London  Exchange.  The  broker  never  procured  the  securities,  but 
appropriated  the  money  to  his  own  use,  and  finally  became  insolvent, 
Some  of  the  securities  were  procurable  only  from  the  corporations 
direct,  and  were  not  bought  and  sold  in  the  market,  and  there  was 
evidence  that  the  form  of  the  bought-note  would  have  suggested  to 
some  experts  that  the  loans  were  to  be  direct  to  the  corporations. 
But  (as  the  House  of  Lords  held  on  the  facts)  there  was  nothing 
calculated  to  excite  suspicion  in  the  mind  of  the  trustee  or  of  an 
ordinary  prudent  man  of  business;  and  such  payment  to  a  broker 
was  in  accordance  with  the  usual  course  of  business  in  purchases  on 
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the  Stock  Exchange.  It  was  accordingly  hold  by  the  House  of 
Lords,  affirming  the  decision  of  the  Court  of  Appeal,  and  reversing 
the  decision  of  Bacon,  V.-C,  (reported  22  Ch.  D.  727 )  dubitante 
Lord  Fitzgerald,  that  the  trustee  was  not  liable  to  the  cestuis  que 
trust  for  tbe  loss  of  the  trust  funds. 

But  it  seems  that  if  the  broker  had  represented  to  the  trustee  that 
the  contracts  were  with  the  corporations  for  loans  direct  to  them 
from  the  trustee,  he  would  not  have  been  justified  in  paying  the 
money  to  the  broker;  for  in  such  case  there  would  have  been  no 
moral  necessity  or  sufficient  practical  reason  for  his  doing  so.  See 
Speight  v.  Gaunt,  9  App.  Ca.  11. 

*  So,  executors  or  trustees  will  not  bo  liable,  if,  in  the  [  *987  ] 
ordinary  discharge  of  their  duty,  they  deposit  the  assets 
temporarily  in  a  bank,  in  their  own  names,  although  the  bank  may 
fail — if,  for  instance,  in  the  case  of  executors,  the  deposit  be  made 
within  a  year  after  the  testator's  death,  and  it  is  npcessary  for  them 
to  have  money  in  hand  for  the  payment  of  debts,  legacies,  or  other 
purposes  (Johnson  v.  Neivton,  11  Hare,  100;  and  see  Wilks  v.  Groom, 
3  Drew.  584;  Sioinfen  v.  Swinfen,  29  Beav.  211);  or  if  they  keep 
money  in  a  bank  with  the  view  of  investing  it  on  a  mortgage,  in  order 
to  meet  deferred  legacies:  Femcicke  v.  Clarke,  31  L.  J.  N.  S.  (Ch.) 
728.  [The  trustee  must  be  careful  to  make  the  deposits  in  the  name 
of  the  trust  estate,  and  not  to  his  personal  credit;  and  not  to  mix 
the  trust  funds  with  his  own,  otherwise,  he  will  be  liable:  McAlister 
v.  Commonwealth,  4  Casey,  486;  De  Jarnette  v.  De  Jarnette,  41 
Ala.  709;  School  v.  Kirwin,  25  111.  73;  Marine  Bank  v.  Fulton 
Bank,  2  Wallace,  252.] 

Nor  will  they  be  liable  for  a  deposit  on  a  sale,  necessarily  left  in 
the  hands  of  the  auctioneer  as  the  agent  both  for  them  as  vendors, 
and  for  the  purchasers:  Edmonds  v.  Peake,  7  Beav.  239.  So,  pend- 
ing the  preparation  of  a  mortgage  security,  a  trustee  is  justified  in 
investing  the  money  in  Exchequer  bills:  Matthews  \.  Brise,  6  Beav. 
239. 

Again,  where  executors  or  trustees  in  a  proper  case,  that  is  to  say, 
in  the  ordinary  course  of  business,  employ  an  agent  to  collect  small 
debts,  they  will  not  ordinarily,  and  in  the  absence  of  wilful  default, 
be  liable  for  any  loss  arising  from  his  insolvency;  and  the  burthen 
of  proof  is  not  on  the  executors  or  trustees  to  show  that  the  loss  was 
not  attributable  to  their  own  default,  but  on  the  persons  seeking  to 
charge  them  to  prove  that  it  was.  In  re  Brier,  Brier  v.  Evison,  26 
Ch.  D.  238. 

The  statute  22  &  23  Vict.  c.  35,  s.  31,  provides  in  effect,  that 
trustees  shall  not  be  responsible  for  any  banker,  broker,  or  other 
person  with  whom  trust-moneys  have  been  deposited  (which  must 
be  understood  to  mean  properly  deposited)  unless  it  can  be  shown 
that  that  loss  happened  through  their  own  wilful  default.  The 
statute  incorporated,  generally,  into  instruments  creating  trusts,  the 
common  indemnity  clause  which  was  usually  inserted  in  such  instru- 
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merits.  It  does  not  substantially  alter  the  law  as  it  was  administered 
in  Courts  of  Equity,  but  gives  it  the  authority  and  force  of  statute  law, 
and  appears  to  throw  the  onus  probandi  on  those  who  seek  to  charge 
an  executor  or  trustee,  with  a  loss  arising  from  the  default  of  an 
agent,  when  the  propriety  of  employing  an  agent  has  been  establish- 
ed: per  Earl  of  Selborne,  L.  C,  in  In  re  Brier,  Brier  v.  Evison.  26 
Oh.  D.  243. 

But  if  money  be  left  unnecessarily  in  the  hands  or  in  the  power 
of  third  parties,  it  will  be  at  the  risk  of  the  trustees  or  executors;  if, 
for  instance,  money  be  left  in  the  hands  of  a  banker  more  than  a 
year  after  the  death  of  a  testator,  and  after  debts  and  legacies 
have  been  paid,  and  whether  it  be  productive  or  unpro- 
[*988  ]  ductive:  *  Darke  v.  Martyn,  1  Beav.  525;  Moyle  v.  Moyle, 
2  Euss.  &  My.  710;  Gibbins  v.  Taylor,  22  Beav.  344; 
Eehden  v.  Wesley,  29  Beav.  213:  and  see  Lunham  v.  Blundell,  27  L. 
J.  N.  S.  (Ch.)  179;  Browne  v.  Butter,  24  Beav.  159.  In  Castle  v. 
Warland,  32  Beav.  060,  a  testator  died  in  August,  1861,  and  his 
executors  remitted  to  their  solicitor  80?.  to  obtain  probate,  and  25/. 
to  pay  legacy  duty.  The  solicitor  became  bankrupt  in  November, 
1861,  and  the  money  was  lost.  Sir  J.  Romilly,  M.  R.,  allowed  the 
executors  the  80Z.  but  not  the  25Z.,  as  it  was  advanced  prematurely. 
See  also  In  re  Bird,  16  L.  R.  Eq.  203,  where  an  executor  was  allowed 
310/.  which  he  sent  by  a  cheque  to  a  solicitor,  who  having  informed 
him  that  he  had  compromised  two  debts  due  from  the  estate  for 
that  amount,  misappropriated  the  310/.,  which  afterwards  became 
irrecoverable.  [If  the  trustee  himself  owes  the  estate,  he  must 
treat  his  indebtedness  as  assets  collected,  and  if  he  becomes  bank- 
rupt, he  must  prove  the  debt  against  himself.  In  the  United  States, 
bankrupts  are  not  discharged  from  any  liabilities  which  they  are 
under  in  a  fiduciary  capacity:  Prindle  v.  Holcombe,  45  Conn.  Ill; 
Hazleton  v.  Valentine,  113  Mass.  472;  Pette  v.  Peppard,  120  Mass. 
523]. 

But  trustees  will  be  liable  for  money  left  in  a  bank  which  fails, 
where  they  have  been  ordered  to  pay  it  into  Court  ( Wilkinson  v. 
Bewick,  4  Jur.  N.  S.  1010),  or  to  new  trustees:  Lunham  v.  Blundell, 
4  Jur.  N.  S.  3. 

So,  if  money  be  handed  by  a  trustee  to  his  solicitor  to  invest,  and 
the  solicitor  misapplies  it,  the  trustee  will  be  liable:  Bostock  v.  Floyer, 
1  L.  R.  Eq.  26;  35  Beav.  603. 

A  trustee  for  sale  cannot  enter  into  a  binding  contract  for  the  saie 
of  an  estate,  at  a  future  time,  for  a  price  agreed  upon  at  the  time 
when  the  contract. was  entered  into,  for  as  the  estate  might  in  the 
meantime  greatly  increase  in  value,  he  would  clearly  be  guilty  of  a 
breach  of  trust:   Clay  v.  Rufford,  5  De  G.  &  Sm.  768. 

The  same  principle  is  also  applicable  to  executors  and  adminis- 
trators.    Thus,  in  the  recent  case  of  the  Oceanic  Steam  Navigation 
Company  v.  Sutherberry,   16  Ch.  D.  236;  50  L.  J.   Ch.  308;  where 
an  administrator  granted  an  underlease  of  a  leasehold  estate  cf  his 
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intestate,  with  an  option  to  the  underlessees  to  purchase  within  seven 
years,  it  was  held  by  tho  Court  of  Appeal  affirming  the  decision  of 
Little,  V. -C,  of  the  Lancaster  Court,  that  the  administrator  Lad 
committed  a  breach  of  trust  in  giving  the  uncierlessees  the  option 
to  purchase,  and  although  tho  underlessees  had  on  the  faith  of  the 
agreement  expendod  large  sums  of  money  in  building  on  the 
premises,  an  action  by  them  for  specific  performance  of  the  agree- 
ment was  dismissed  with  costs.  See  also  Magrane  v.  Archbold,  1 
Dow,  107 ;  Bellringer  v.  Blagrave,  1  De  G.  &  Sm.  03,  as  to  improvident 
covenants  by  trustees  and  administrators  to  renew  leases  not  being 
binding. 

As  a  general  rule,  trustees  for  sale  are  not  justified  in 
employing  a  solicitor  to  receive  the  *  purchase-money.  [  *  989  J 
Hence,  where  such  trustees  having  sold  trust  property, 
placed  tho  conveyance  executed  by  them,  and  having  their  receipt 
indorsed  thereon,  in  the  hands  of  a  solicitor,  who  received  and  mis- 
applied the  money  they  were  held  liable  for  a  breach  of  trust: 
Ghost  v.  Waller,  9  Beav.  497;  Rowland  v.  Witherden,  3  Mac.  &  G. 
508. 

The  result  would  be  the  same  if  trustees  should  authorise  such  re- 
ceipt, by  a  writing  under  their  hands  (In  re  Bellamy  and  Metropolitan 
Board  of  Works,  24  Ch.  D.  387);  and  the  purchaser  would  be  jus- 
tified in  refusing  to  pay  to  the  solicitor  under  such  authority,  at  any 
rate  where  he  has  reason  to  suspect  mala  fides,  ( Webb  v.  Ledsam,  1 
K.  &  J.  385;  Hopex.  Liddell,  21  Beav.  183;  Robertson  v.  Armstrong, 
28  Beav.  123),  which  might  implicate  him  in  a  breach  of  trust,  and 
he  could  insist  upon  paying  the  purchase-money  to  the  trustees  as 
vendors,  or  to  their  joint  account  in  their  names  at  a  bank.  See  In 
re  Bellamy  and  Metropolitan  Board  of  Works,  20  Ch.  D.  387;  and 
the  rule  is  the  same  where  trustees  for  sale  authorise  the  payment 
of  purchase-money  to  be  made  to  one  of  themselves:  In  re  Flower  and 
Metropolitan  Board  of  Works;  In  re  Flower  and  Same,  27  Ch.  D. 
592. 

The  rule,  however,  is  not  invariable,  as  a  trustee  may  sometimes 
find  it  essential  to  employ  a  solicitor  to  receive  the  purchase-money. 
For  example  "suppose  a  trustee  is  abroad,  you  cannot  expect  a  pur- 
chaser to  be  hunting  all  over  the  globe  for  the  purpose  of  finding  tho 
man  to  whom  he  is  to  pay  the  money.  That  would  be  unreasonable, 
and  I  can  conceive  many  cases  in  which  it  would  be  reasonable  that 
he  should  employ  a  solicitor  to  receive  tho  purchase-money,  but  still 
a  solicitor,  to  use  the  language  of  a  judge  in  a  well-known  case,  is 
not  to  be  employed  to  receive  the  purchase-money  except  in  the  case 
of  moral  necessity"  :  per  Bowen,  L.  J.,  in  In  re  Bellamy  and  Metro- 
politan Board  of  Works,  24  Ch.  D.  403,  404. 

And  it  has  been  recently  decided  that,  in  a  case  where  trustees  are 
vendors,  the  law  has  not  been  altered  by  the  50th  section  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41);  see 
In  re  Bellamy  and  Metropolitan  Board  of  Works,  24  Ch.  D.  387, 
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where  the  Court  of  Appeal,  dissentiente  Baggallay,  L.  J.,  reversed  the 
decision  of  Kay,  J. 

By  the  56th  section  it  is  enacted  that,  "Where  a  solicitor  produces 
a  deed  having  in  the  body  thereof,  or  endorsed  thereon,  a  receipt  for 
consideration  money,  or  other  consideration,  the  deed  being  executed, 
or  the  endorsed  receipt  being  signed,  by  the  person  entitled  to  give 
a  receipt  for  that  consideration,  the  deed  shall  be  sufficient 
[  *  990]  authority  to  the  person  liable  to  pay  or  give  the  same  for  *his 
paying,  or  giving  the  same  to  his  solicitor,  without  the  so- 
licitor producing  any  separate  or  other  direction,  or  authority  in  that 
behalf,  from  the  person  who  executed  or  signed  the  deed." 

The  construction  to  be  placed  on  this  section  has  been  very  well 
and  clearly  stated  by  Cotton,  L.J.,  "In  my  opinion,"  observed  his 
Lordship,  "  it  means  that  the  production  of  the  deed  shall  be  equiva- 
lent to  and  obviate  the  necessity  of  a  separate  or  other  direction,  or 
authority.  If  it  was  meant  that  this  should  be  a  good  discharge  un- 
der all  circumstances  to  the  person  who  so  paid  the  money,  the  clause 
would  have  been  in  different  language,  and  although  I  do  not  say 
that  this  section  does  not  apply  to  the  case  of  trustees  being  vendors, 
where  possibly  they  may  have  a  right  in  authorising  their  solicitor, 
under  certain  circumstances,  to  receive  the  money,  yet  in  my  opinion, 
that  applies  only  to  vendors  who  have  power  to  authorise  their  solic- 
itors to  receive  the  money,  and  does  not  give  vendors  any  additional 
power  of  authorising  their  solicitors  to  receive  the  money,  or  give  to 
the  purchaser  any  additional  safety  in  payment  to  a  solicitor  who 
produces  the  deed,  except  this,  that  the  deed  shall  be  equivalent  to 
and  have  the  same  force  and  authority  as  a  separate  and  special  writ- 
ten authority  or  direction." 

In  fact  the  56th  section  was  passed  in  consequence  of  the  decis- 
ion in  Viney  v.  Chaplin,  2  De  Gr.  &  J.  468,  where  it  was  held  that  a 
solictor  receiving  purchase- money  must  produce  express  authority 
when  he  produces  the  deed  receipted  as  in  that  section  mentioned, 
but  it  was  not  meant  to  apply  to  cases  where  the  payment  to  the  so- 
licitor, whether  he  had  express  authority  or  not,  would  be  a  breach 
of  trust. 

If  trustees  dispose  of  trust  estate  in  breach  of  trust,  to  a  grantee 
for  value  with  notice  (Mansell  v.  Mansell,  2  P.  Wins.  681),  or  to  a 
voluntary  grantee  even  without  notice  (16.),  the  grantees  in  each  case 
would  take  subject  to  the  trust.  lb.  But  if  the  conveyance  were  to 
a  purchaser  without  notice  and  for  valuable  consideration,  he  would 
hold  the  premises  discharged  from  the  trust;  and  the  parties  injured 
by  the  breach  of  trust,  would  have  a  remedy  against  the  trustees  only, 
who  might  be  decreed  to  purchase  with  their  ow,n  money  lands  equal 
in  value  to  the  lands  sold,  and  to  hold  them  upon  the  same  trusts 
and  limitations  upon  which  they  had  held  those  sold  by  them.  lb., 
and  see  Vernon  v.  Vaudrey,  Barn.  303;  Macnamara  v.  Carey,  1  Ir. 
Rep.  Eq.  23;  37  &  38  Vict.  c.  78;  or  the  cestui  que  trust  would  have 
the  option  of  taking  the  proceeds  of  the  sale  with  interest  thereon 
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or  the  present  value  of  the  land,  less  any  increase  thereof 
by  any  outlay  in  the  improvement  thereof :   *  Attorney-Gen-   [*99l] 
eral  v.  Bwgesses  of  East  Retford,  2  M.  &  K.  35;  sed  vide 
Denton  v.  Davies,  18  Ves.  504. 

AVhere  a  trustee  properly  invested  money  in  Exchequer  bills, 
pending  the  necessary  delay  in  completing  a  contemplated  mort- 
gage security,  he  was  held  by  Lord  Langdale,  M.R.,  personally 
liable,  because  he  left  them  undistinguished  in  the  hands  of  the 
broker,  who  acted  as  banker:  Muttheics  v.  Brise,  6  Beav.  239. 

And  a  trustee  or  executor  will  also  be  liable,  if,  upon  failure  of 
a  bank,  it  be  found  that  the  money  has  been  placed  to  his  oivn 
credit,  or  mixed  with  his  own  moneys:  he  ought  to  pay  it  to  the 
credit  of  the  trust;  for  if,  instead  of  distinguishing  it,  he  pays  it 
to  his  own  account,  on  his  becoming  bankrupt  it  would  go  to  the  credit 
of  his  estate;  and  if  the  bankers  had  any  account  with  him  by  way 
of  set-off,  that  set-ofl  would  affect  equally  his  money  and  the  money 
of  the  estate  paid  to  his  account  (Masseyw  Banner,  1  J.  &W.  241; 
Wren  v.  Kirton,  11  Ves.  377;  Pennell  v.  Deffell,  4  De  G.  Mac.  &  G. 
386,  392;  Great  Eastern  Railway  Company  v.  Turner,  8  L.  R.  Ch. 
App.  149);  [Robinett's  Appeal,  12  Casey,  174;  Hess'  Estate,  18 
P.  F.  Smith,  458;  Wistar's  Appeal,  4  P.  F.  Smith,  CO.]  whereas,  if 
he  pays  the  money  into  a  bank  to  the  separate  account  of  the 
trust  estate,  then  upon  his  bankruptcy  his  cestui  que  trust  will  be 
able  to  recover  it  from  the  bank:  Ex  parte  Kingston,  In  re  Gros,  6 
L.  R.  Ch.  App.  632. 

Although  a  trustee  may  not  have  parted  with  the  control  over  a 
trust  fund,  so  as  to  enable  another  person  to  deal  with  it  without 
his  concurrence,  he  will  still  be  liable,  if  he  parts  with  his  exclusive 
control  by  associating  and  incorporating  with  himself  the  authority 
of  another  person.  [It  is  not  necessarily  a  delegation  of  power  to 
appoint,  or  give  instructions  to  agents  or  attorneys:  Mason  v.  Watt, 

4  Scam.  1321;  Bales  v.  Perry,  51  Mo.  449,  and  see  Hawley  v.  James, 

5  Paige  (Ch. ),  487;  Pearson  v.  Jamison,  1  McLean  C.  C.  197.] 
Thus,  in  Salicay  v.  Salway,  2  Russ.  &  My.  215,  a  receiver  paid  into 
a  banking-house  the  sums  he  received  to  the  joint  account  of  his 
sureties,  under  an  arrangement  with  them,  that  all  drafts  upon  the 
sums  so  paid  in  should  be  written  by  one  of  the  sureties,  and  signed 
by  himself.  The  bankers  having  subsequently  failed,  it  was  held 
by  Lord  Brougham,  reversing  the  decision  of  Sir  John  Leach,  M.R. 
(reported  4  Russ.  60),  that  the  receiver  was  liable  for  the  loss.  ''Is 
it  not,"  said  his  Lordship,  "one  part  of  the  discretion  of  a  trus- 
tee— taking  him  to  be  a  mere  naked  trustee — is  it  not  one  part  of 
the  discretion  of  an  agent,  to  whom  the  receiver  may  more  prop- 
erly be  likened,  to  keep  the  funds  in  the  hands  of  the  bankers 
so  long  only  as  they  shall  be  safely  there  lodged,  and  to  seize  the 
moment  when  peril  threatens  to  withdraw  them  to  a  place  of  safe- 
ty? "Will  it  be  said  that  he  is  able  to  exercise  that  discretion,  when 
he  has  tied  up  his  own  hands,  and  can  no  longer  exercise  it  him- 
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self,  but  must  apply  for  the  consent  and  co-operation  of  another?" 

This  decision,  under  the  name  of  White  v.  Bangh,  was 

[  *992]  affirmed  by  *the  House  of  Lords:  2  Russ.  &  My,  220;  9 

Bligh,  181;  3  C.  &  F.  44.     See  also  Dixon  v.  Dixon,  9  Ch. 

D.  587. 

Upon  the  same  principle,  that  trust  property  ought  not  unneces- 
sarily to  be  left  with  strangers,  so  it  ought  not  to  be  left  under  the 
entire  control  of  a  co- trustee.  [In  all  private  trusts,  uniess  modi- 
fied by  statutes,  all  the  trustees  must  concur:  Blin  v.  Hay,  2  Tyler, 
304;  Patterson  v.  Leavitt,  4  Conn.  50;  Green  v.  Miller,  6  Johns.  39; 
Moore  v.  Ewing,  Coxe,  144.]  Thus,  if  money  be  paid  into  a  bank, 
to  the  credit  of  the  trust  estate,  it  should  be  in  the  names  of  all 
trustees  jointly,  and  to  be  payable  upon  their  joint  order  or  cheque, 
See  Clough  v.  Bond,  3  My.  &  Cr.  490:  there  on  the  death  of  Ann 
Dixon,  intestate,  administration  of  her  estate  was  granted  to  her 
son  Thomas  Reup  Dixon,  and  her  daughter,  Emily  Bond,  the  wife 
of  John  Bond.  The  assets  were,  in  May,  1831,  paid  into  a  bank- 
ing-house, to  the  joint  account  of  John  Bond  and  Thomas  Reup 
Dixon;  and  the  whole  of  the  fund,  with  the  exception  of  the  share 
of  one  of  the  next  of  kin,  who  was  abroad,  was  soon  afterwards 
paid  away  amongst  the  several  parties  entitled  by  means  of  cheques 
signed  by  the  two  persons  in  whose  names  the  account  stood.  John 
Bond  died  in  1831,  and  ten  months  afterwards,  Thomas  Reup  Dixon 
drew  out  the  balance,  and,  having  applied  it  to  his  own  use,  ab- 
sconded. It  was  held,  by  Lord  Cottenham,  affirming  the  decree  of 
Sir  L.  Shadwellx  V.-C,  (reported  8  Sim.  594,  nom.  Clough  v.  Dixon), 
that  the  estate  of  John  Bond  was  answerable  for  the  loss.  "If," 
said  his  Lordship,  "without  necessity,  which  includes  the  regular 
course  of  business  in  administering  the  property,  a  personal  repre- 
sentative, be  instrumental  in  giving  to  a  person  failing,  possession 
of  any  part  of  the  property,  he  will  be  liable,  although  the  person 
possessing  it  be  a  co-executor  or  co- administrator:  Lang  ford  v. 
Gascoyne  (11  Ves.  333);  Lord  Shipbrook  v.  Lord  Hinchinbrook  (11 
Ves.  252;  16  Ves.  477;  Undencood  v.  Stevens  (3  Mer.  712). 
[Whether  checks  must  be  signed  by  all  the  trustees  depends  upon 
the  manner  in  which  the  deposits  are  made,  and  the  arrangement 
with  the  bank:     Smilies  v.  Biffle,  44  Am.  Dec.  156.] 

"Applying  these  principles  to  the  present  case,  the  inquiry  is 
necessarily  confined  to  two  points:  first,  was  the  payment  into 
Child's,  of  the  money  in  question,  in  the  joint  names  of  Mr.  Bond 
and  Mr.  Dixon,  a  proper  mode  of  deposit  ?  and,  if  not,  secondly,  was 
the  loss  occasioned  by  such  mode  of  deposit?  Bond  had  nothing 
to  do  with  the  estate,  except  as  husband  of  the  administratrix. 
During  the  coverture  he  was  entitled  to  interfere  in  her  right;  but 
that  authority  was  determinable  with  the  determination  of  the  cover- 
ture. In  the  event,  therefore,  which  happened,  of  his  death  before 
his  wife,  her  authority  would  remain  to  be  exercised  by  herself 
alone,  and  so  she  would  be  enabled  to  control  her  co-administra- 
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tor — a  security  to  the  estate  of  which  ho  had  no  right  to  deprive  it. 
By  depositing  the  money  in  Lis  own  name  and  that  of  the 
co-administrator  *  Dixon,  he  did  exclude  the  administratrix  [  *  993  ] 
from  ever  possessing  this  control,  so  far  as  affects  the 
funds  in  question,  and,  in  the  event  of  Dixon's  death  before  him, 
g;ivo  to  himself  the  absolute  power  over  it,  and  in  tho  event  which 
has  happened,  of  his  dying  first,  enabled  Dixon  to  appropriate  it  to 
himself  without  tho  control  of  his  co-administratrix.  This  mode 
of  deposit,  therefore,  was  an  act  by  which,  without  necessity,  one 
•of  the  personal  representatives  was  excluded,  who  had  at  one  time 
possession,  and  by  which  exclusive  possession  was  likely  to  vest  in 
a  person  entitled  to  it;  and,  that  event  having  happened,  and  such 
person  having,  by  virtue  of  such  possession,  appropriated  the  fund 
to  himself,  there  can  be  no  doubt  that  the  deposit  was  improper, 
and  that  it  has  been  the  cause  of  the  loss.  The  principle,  there- 
fore, of  the  c^e  referred  to,  subjects  Bond's  estate  to  the  liability 
of  making  good  this  fund;  for,  although  the  wife  was  the  personal 
representative,  and  she  survives,  yet  the  devastavit  consisted  in  tho 
improper  deposit  which  took  place  daring  tho  coverture;  the  money 
lost  was  part  of  the  estate  which  camo  to  the  hands  of  the  husband, 
and  from  which  nothing  has  taken  place  that  can  discharge  him. 
He  was  himself  tho  author  of  the  devastavit,  and  his  estate  is 
liable.  ...  I  have,  therefore,  no  difficulty  in  dismissing  the  peti- 
tion of  appeal  with  costs:"  Trutch  v.  Lamprell,  20  Beav.  116; 
Browne  v.  Butter,  24  Beav.  159. 

So,  where  two  trustees,  instead  of  investing  the  trust  monies  on 
proper  securities,  deposited  them  in  a  bank,  and  the  surviving  trus- 
tee drew  out  tho  balance  and  applied  it  to  his  own  use,  it  was  held 
by  Sir  J.  Romilly,  M.  R.,  that  the  estate  of  the  deceased  trustee  was 
liable  to  make  good  tho  loss  :  Gibbons  v.  Taylor,  22  Beav.  344.  See 
also  .Era^s  v.  Bear,  10  L.  R.  Ch.  App.  76;  Ingle  v.  Partridge,  32  Beav. 
661;  34  Beav.  411. 

It  was  held  by  Sir  A.  Hart,  in  Ireland,  that  an  executor  was,  in 
the  absence  of  fraud,  collusion,  or  gross  neglect,  not  liable  for  having 
placed  money  belonging  to  the  estate  in  a  bank  so  as  to  be  under 
the  control  of  his  co-executor,  who  together  with  himself  were  in 
the  habit  of  drawing  cheques  singly  against  the  money  in  the  bank: 
Kilbee  v.  Sneyd,  2  Moll.  186.  This  case,  however,  is  clearly  against 
the  principles  laid  down  in  Clough  v.  Bond,  3  M.  &  C.  490,  ante. 
And  see,  also,  Gibbons  v.  Taylor,  22-Beav.  344;  Ingle  v.  Partridge,  32 
Beav.  661;  34  Beav.  411.  [If  a  trustee  becomes  aware  of  any  facts 
tending  to  show  that  his  co-trustee  is  committing  a  breach  of  trust, 
or  if  ho  learns  that  the  trust  funds  are  in  danger,  he  must  apply  to 
the  court  and  take  active  measures  to  protect  the  fund,  or  he  will 
be  personallv  liable  for  the  loss  :  Perry  on  Trusts,  Sec.  419;  Crane 
v.  Hearn,  26*N.  J.  Eq.  378.] 

Where  there  are  several  trustees,  trust  property  consisting  of  spe- 
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cific  articles  such  as  plate,  as  all  the  trustees  cannot  have  the  custodv 
thereof,  ought  to  be  deposited  with  their  bankers. 

When  the  trust  funds  comprised  stocks  or  securities 
[  *  994  ]  which  were  *  payable  to  bearer  and  passed  by  delivery,  and 
of  which  the  interest  was  payable  upon  coupons,  it  has 
been  held  that  the  trustees  might,  without  a  breach  of  trust,  deposit 
such  securities  in  a  box  at  a  banker's  on  account  of  all  the  trustees, 
one  being  allowed  by  the  rest  to  keep  the  key  of  the  box  in  order  to 
obtain  the  coupons;  and  that  though  the  bankers,  without  the  priv- 
ity or  concurrence  of  the  co-trustees,  delivered  the  box  to  the  trus- 
tee who  had  the  key,  the  co-trustees,  remaining  ignorant  of  the 
fact,  were  not  liable  to  make  good  securities  which  the  latter  sub- 
sequently withdrew  from  the  fund:  Mendesx.  Guedalla,  2  J.  &  H. 
259. 

But  where  each  of  two  trustees  retained  possession  of  a  moiety  of 
bonds  passing  by  delivery  which  were  held  in  trust,  and  one  of  the 
trustees  disposed  of  the  bonds  in  his  possession  and  applied  the 
proceeds  to  his  own  use,  it  was  held  that  the  other  trustee  was 
liable  to  make  good  the  loss  sustained  :  Lewis  v.  Nobbs,  8  Ch.  D. 
591. 

And  where  two  or  three  trustees  had  committed  a  box  containing 
such  securities  to  the  third  (a  stockbroker)  for  the  purpose  of  con- 
version, it  has  been  held  that  they  were  bound  to  ascertain,  when  the 
box  was  returned  to  the  bankers,  that  such  conversion  bad  been  ef- 
fected, and  the  new  securities  restored  to  the  the  joint  custody  of  all 
the  trustees  (lb. ) ;  and  where  two  of  three  trustees  under  such  cir- 
cumstances rested  satisfied  with  the  assurance  of  the  solicitor  for 
the  trust  that  he  had  seen  the  box  returned  to  the  bankers  without 
more,  it  was  held  by  Sir  W.  Page  Wood,  V.-C,  that  they  were  liable 
to  make  good  such  of  the  new  securities  as  the  third  trustee  had  ap- 
propriated to  his  own  use  (lb. ). 

Trustees  authorised  by  a  testator  to  invest  his  property  upon  the 
stocks,  shares,  or  securities  of  any  incorporated  company  paying  a 
dividend  are  not  justified  in  allowing  part  of  his  assets  to  remain  on 
shares,  as  invested  by  the  testator  himself,  which  by  the  rules  of 
the  company  could  only  stand  in  the  name  of  a  single  trustee  (Con- 
sterdine  v.  Consterdine,  31  Beav.  330);  but  where  such  shares  were 
specifically  bequeathed,  it  has  been  held  that  they  might,  with  the 
consent  of  the  tenant  for  life,  be  lawfully  held  in  the  sole  name  of 
one  trustee.   (76.)  And  see  Mendes  v.  Guedalla,  2  J.  &  H.  259. 

It  is  the  duty  of  a  trustee  to  keep  trust  property  distinct  from  his 
own  private  property,  for  if  he  mixes  them  together  the  onus  will 
lie  upon  him  of  distinguishing  one  from  the  other;  and  if  he  fail 
to  do  so,  the  whole  will  be  held  to  belong  to  the  trust  :  Felloices  v. 
Mitchell,  1  P.  Wins.  83;-  Chedworth  v.  Edwards,  8  Ves.  46;  White 
v.  Lincoln,  8  "Ves.  363;  Luptonx.  White,  15  Ves.  432;  Pantonx.  Pan- 
ton,  15  Ves.  440  cited;  Gray  x.  Haig,  20  Beav.  219;  Duke 
[  *995  ]  of  Leeds  x.  Amherst,  *  20  Beav.  239;  Mason  v.  Morley,  34 
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Beav.  471,  475;  Cook  v.  Addison,  7  L.  R.  Eq.  400.  [Hill  on  Trus- 
tees, 148;  Am.  note  2,  to  Brett's  Lead.  Cits.  46  (Text  Book  Scries); 
Thompson's  Appeal,  10  Harris  (Pa.),  10;  School  v. Kerwin,  25  111. 

73]  .        . 

Where  the  trust  has  terminated,  trustees  will  be  justified  in  pay- 
ing the  proceeds  of  the  trust  estate  to  an  executor  of  the  person  ab- 
solutely entitled,  and  they  will  not  be  liable  for  his  misapplication 
of  it,  Thus,  in  Wangh  v.  Wyche,  2  Drew.  318,  a  trustee  of  the 
legal  estate  in  a  mortgage  in  trust  for  A.  absolutely,  executed  a  re- 
conveyance, and  signed  a  receipt  for  the  mortgage  money,  and 
handed  it  one  of  A's  executors,  who  was  also  his  own  solicitor.  It 
wa3  held  by  Sir  K.  T.  Kindersley,  V.-C,  that  the  money  having  got 
into  the  hands  of  the  executor,  the  trustee  was  not  liable. 

Where  a  married  woman  by  her  will  gives  legacies  out  bf  a  fund 
over  which  a  general  power  of  appointment  was  given  to  her  by  her 
marriage  settlement,  and  gives  the  residue  of  the  fund  to  her  ex- 
ecutor, the  trustees  of  the  settlement  may  safely  pay  the  whole  fund 
to  the  executor  (Hayes  v.  Oatby,  L.  R.  14  Eq.  1),  and  will  be  liable 
to  costs,  if,  instead  of  doing  so,  they  pay  it  into  Court  under  the 
Trustees  Belief  Act:  In  re  Hoskin's  Trusts,  5  Ch.  D.  229. 

Where  leasehold  houses  or  buildings  have  been  destroyed  by  fire, 
an  executor  will  not  be  liable  by  reason  of  his  not  having  insured 
them  against  fire:  Bailey  v.  Gould,  4  Y.  &  C.  221;  see  also  Ex 
parte  Andrews,  2  Bose,  410;  Fry  v.  Fry,  21  Beav.  140;  Dobson  v. 
Land,  8  Hare,  210. 

As  to  the  Investment  of  Trust-money.] — It  is  the  duty  of  executors 
or  administrators  to  collect  the  assets  without  any  unnecessary  de- 
lay, and  to  discharge  funeral  and  testamentary  expenses  and  debts; 
and  if,  when  they  have  funds  in  their  hands,  they  permit  debts  car- 
rying interest  to  remain  unpaid,  they  will  be  charged  with  the 
amount  of  interest  (Hall  v.  Hallet,  1  Cox,  134;  Perkins  v.  Bayntun, 
1  Bro.  C.  C.  375;  Stacpoole  v.  Stacpoole,  4  Dow.  209,  224;  Heath- 
cote  v.  Hulme,  1  J.  &.  W.  122;  Holgate  v.  Haicorth,  17  Beav.  259); 
[Shipp  v.  Hettrick,  03  N.  C.  329;  Handley  v.  Snodgra3s,  9  Leigh. 
484;  Owens  v.  Peebles,  42  Ala.  338.  What  is  a  reasonable  time 
depends  upon  the  circumstances:  See  Barrev  v.  Saunders,  10  How. 
543;  Armstrong  v.  Waluh,  12  Gratt.  008;  Frey  v.  Frey,  2  C.  E. 
Green,  72;  Hooper  v.  Savage,  1  Munf.  119.]  and  if  they  neglect  to 
convert  for  the  purpose  of  providing  for  payment  of  debts  of  the 
testator  funds  which  are  afterwards  lost,  they  will  be  guilty  of  a 
devastavit,  and  be  liable  to  pay  the  debts  if  they  are  sued  for  within 
the  period  allowed  by  the  Statute  of  Limitations.  See  In  re  Baker, 
20  Ch.  D.  230,  where  executors  were  compelled  to  pay  a  specialty 
debt  after  a  lapse  of  nearly  nineteen  years. 

And  a  creditor  does  not  lose  his  right  to  recover  from  executors 
by  mere  laches:  In  re  Baker,  20  Ch.  D.  230.  But  if  the  creditor 
misleads  the  executors  so  that  they  are  thereby  induced  to   part 
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with  the  assets  in  a  manner  which  amounts  to   a  devastavit,  then 

the  creditor  cannot  complain  of  the  devastavit:    Jewsbury 

[  *  996  ]  v.  Mummery,  *  8  L.  R.  C.  P.  56 ;  Richards  v.   Browne,   3 

Bing.  N.  C.  493;  In  re  Birch,  Roe  v.  Birch,  27' Ch.  D.  622. 

After  their  payment  has  been  made,  the  surplus  must  be  distrib- 
uted amongst  legatees  of  different  kinds  in  the  proper  order,  or  the 
next  of  kin  as  the  case  may  be.  See  Ashburner  v.  Maguire,  2  Bro. 
C.  C.  108,  ante,  p.  246,  as  to  payment  of  legacies. 

When  trustees  have  trust- money  in  hand  not  wanted  for'  the  im- 
mediate purposes  of  the  trust,  it  is  their  duty  to  invest  it  in  proper 
security,  so  that  the  profits  thereof  may  be  applied  for  the  benefit 
of  the  cestui  que  trusts,  and  they  cannot  set  up  by  way  of  defence 
that  they  did  not  themselves  actually  make  use  of  the  money,  but 
placed  it  at  their  bankers:  (Treves  v.  Toivnshend,  1  Bro.  C.  C.  384; 
Browne  v.  Southouse,  3  Bro.  C.  C.  107 ;  Franklin  v.  Frith,  3  Bro.  C.  C. 
433;  In  re  Hilliard,  1  Ves.  jun.  89;    Young  v.  Combe,  4  Ves.   101; 
Dawson  v.  Massey,  1  Ball.  &  B.  230),  even  though   it  were  to  her 
separate  credit:  Bruere  v.  Pemberton,  12  Ves.  386;  but  see  Sutton 
v.   Sharp,   1  Russ.    146;    Turner   v.    Maule,   3   De   G.   &   Sm.  497. 
[Duffy  v.  Duncan,  35  N.  Y.  187:  Beverlys  v.  Miller,  6  Munf.   99 
Carr  v.   Laird,   27  Miss.   544;    Graves'    Appeal,    50  Pa.    St.    189 
Jacob  v.  Emmitt,  11  Paige,  142;  Carter  v.  Cutting,   5  Munf.    223 
Knowltonu  Bradly,  17  N.  H.  458;  Nelson   v.    Bank,    27    Md.   53 
Lomox  v.  Pendleton,  3  Call.  538;  Lund  v.  Lund,  41  N.  H.  355.] 

Notwithstanding  the  opinion  of  Lord  Northington,  in  Harden  v. 
Parsons.  1  Eden,  148,  it  is  clear  that  trustees  or  executors  will  not 
be  justified  in  lending  the  trust  money  on  personal  security,  such  as 
a  promissory  note  (Terry  v.  Terry,  Prec.  Ch.  273;  Vigrass  v.  Bin- 
field,  3  Madd.  62;  Walker  v.  Symonds,  3  Swanst.  63;  Darke  v. 
Martin,  1  Beav.  525),  although  a  larger  rate  of  interest  may  be  ob- 
tained thereby  (Adye  v.  Feuilleteau,  1  Cox,  24),  even  to  a  person 
to  whom  the  testator  had  been  accustomed  to  lend  money  on  per- 
sonal security  [Spear  v.  Spear,  9  Rich.  Eq.  184;  Clark  v.  Garfield, 
8  Allen,  427;  Moore  v.  Hamilton,  4  Fla.  546.]  (SUjles  v.  Guy,  1 
Mac.  &  G.  423),  although  it  be  joint  (Holmes  v.  Dring,  2  Cox,  1), 
or  with  sureties  ( Watts  v.  Girdlestone,  6  Beav.  188),  unless  they 
have  an  express  authority  to  do  so  (Forbes  v.  Ross,  2  Bro.  C.  C. 
430;  S.  C,  2  Cox,  113;  Child  v.  Child,  20  Beav.  50;  Pickard  v. 
Anderson,  13  L.  R.  Eq.  608);  and  mere  general  expressions,  leav- 
ing the  nature  of  the  investment  apparently  discretionary  (Pocock 
v.  Reddington,  5  Ves.  794;  Wilkes  v.  Steward,  G.  Coop.  6;  Mills  v. 
Osborne,  7  Sim.  30;  Potts  v.  Britton,  11  L.  R.  Eq.  433;  Bethell  v. 
Abraham,  17  L.  R.  Eq.  21),  such  as  a  power  to  invest  on  such  good 
security  as  the  trustees  can  procure  and  may  think  fit  ( Wilkes  v. 
Steward,  G.  Coop.  6;  Styles  v.  Guy,  1  Mac.  &.  G.  422;  Mills  v.  Os- 
borne, 7  Sim.  30;  Westover  v.  Chapman,  1  Coll.  177;  Attorney- 
General  v.  Higham,  2  Y.  &.  C.  C.  C.  634),  or  even  a  power  to  invest  "in 
any  securities  whatsoever "  (Lewis  v.  Nobbs,  8  Ch.  D.  59 1),  will 
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not  bo  sufficient  authority.  [A  trustee  who  invests  in  personal  se- 
curities, continues  responsible  for  them  after  a  transfer  to  his  suc- 
cessor, and  until  they  are  paid  or  legally  invested.  For  those 
that  are  paid  ho  is  relieved  from  responsibility,  although  the  money 
may  never  be  received  by  the  trust  estate:  In  re  Foster's  "Will,  15 
Hure  (N.  Y. '),  387.] 

If  trustees  bo  authorised  to  lend  money  on  personal  se- 
curity, they  will  not,   unless  expressly  *  authorised  so  to  [  *  997  ] 
do  (Paddonv.  Richardson,  7  De  G.   Mac.  &  G.   563;  and 
see  In  re  Kershaw's  Trusts,  6  L.  R.  Eq.  323),  bo  allowed  to  lend  to 
one  of  themselves  (Forbes  v.  -Ross,  2  Bro.   C    C.   430;    2  Cox,    113; 

v.  Walker,  5  Russ.   7;  Stickney  v.  Sewell,   1  My.   &  Cr.  8; 

Francis  v.  Francis,  5  Do  G.  Mac.  &  G.  108),  or  to  a  relation,  for 
the  purpose  of  accommodating  him  (Langton  v.  Ollivant,  G.  Coop. 
33;  Stickney  v.  Sewell,  1  My.  &.  Cr.  15:  Cock  v.  Goodfellow,  10 
Mod.  489;  Fitzgerald  v.  Pringle,  2  Moll.  534). 

The  terms,  moreover,  upon  which  money  is  authorised  to  be  lent 
upon  personal  security  must  be  strictly  complied  with.  Thus,  if  a 
power  is  given  to  trustees  to  lend  tho  trust-money  to  the  husband, 
on  his  bond,  with  the  consent  of  his  wife  in  writing,  the  trustees  will 
be  liable,  if  they  lend  to  the  husband  without  the  security  of  a  bond, 
or  without  having  previously  obtained  the  wife's  written  consent 
(Cocker  v.  Quayle,  1  Russ.  <fc  My.  535);  and  her  subsequent  consent, 
though  in  writing,  will  not  exonerate  them:  Bateman  v.  Davis,  3 
Madd.  98. 

So  where  trustees  have  power  with  the  consent  of  the  tenant  for 
life  to  lend  on  personal  security,  they  cannot  lend  on  peisonal  se- 
curity to  the  tenant  for  life  himself:  Keays  v.  Lane,  3  Ir.  R.  Eq.  1. 

If  the  consent  of  two  trustees  is  required,  that  of  one  will  not 
bo  sufficient  (Greenham  v.  Gibbeson,  10  Bing.  363),  but  if  it  is  not 
required  to  be  by  deed,  one  may  consent  by  deed  and  the  other  by 
parol:  Offenv.  Harman,  1  De  Gex.  F.  &  J.  253. 

And  if  either  expressly,  or  by  application,  consent  previous  to 
or  contemporaneous  with  the  execution  of  the  power  is  required,  a 
subsequent  consent  will  not  be  sufficient  (Greenhamv.  Gibbeson,  10 
Bing.  363,  374),  unless  it  receives  the  acquiescence  of  a  cestui  que 
trust  who  is  sui  juris:  Stevens  v.  Robertson,  W.  N.,  1868,  p.  123. 

Trustees,  however,  will  be  justified  in  refusing  to  make  an  ad- 
vance to  a  person,  even  in  strict  accordance  with  the  terms  of  tho 
power,  if,  since  tho  creating  the  power,  the  circumstances  of  such 
person  were  so  entirely  altered  as  to  make  the  advance  perilous. 
See  Boss  v.  Godsall,  1  Y.  &  C.  C.  C.  617.  There  by  a  clause  in  a 
marriage  settlement  trustees  were  empowered  and  required,  at  the 
request  in  writing  of  the  wife,  to  advance  part  of  the  trust-money 
to  the  husband  on  the  security  of  his  bonds.  After  the  marriage 
the  husband  took  the  benefit  of  the  Insolvent  Debtors'  Act.  The 
wife  theu  applied  to  the  trustee  for  a  loan  to  the  husband,  accord- 
ing to  the  terms  of  the  settlement,  and,  upon  his  refusal,  filed  a  bill 
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for  his  removal  from  the  office  of  trustee.  It  was  held,  however,  by 
Knight  Bruce,  V.-C,  that  such  a  change  had  taken  place 
[  *  998  ]  in  the  *  circumstances  of  the  husband,  as  rendered  the 
clause  inapplicable  to  him,  and  consequently  that  the  trus- 
tee was  justified  in  refusing  to  lend  the  money.  See  also  Luther  v. 
Bianconi,  10  Ir.  Ch.  Rep.  194;  Costello  v.  O'Rorke,  3  Ir.  R.  Eq. 
172. 

In  making  investments  trustees  must  act  impartially  between  ten- 
ants for  life  and  remaindermen,  and  if  they  sacrifice  the  interests 
of  the  latter  to  the  former,  they  may  be  made  liable  for  the  loss 
sustained  by  them:  Stuart  v.  Stuart,  3  Beav.  430;  Raby  v.  Ridehalgh, 
7  De  G.  M.  &  G.  104;  Fitzgerald  v.  Fitzgerald,  6  Ir.  Ch.  Rep.  145; 
Vickery  v.  Evans,  3  N.  R.  286;  Harrison  v.  Thexton,  4  Jur.  N.  S. 
550.  Thus,  though  trustees  may  have  full  power  by  a  will  to  in- 
vest money  as  in  their  absolute  discretion  they  may  think  fit,  that 
will  not  enable  them,  in  favour  of  a  tenant  for  life  and  so  as  to 
bind  remaindermen,  to  invest  upon  securities  which  at  the  time  are 
commanding  a  higher  rate  of  interest  in  consequence  of  their  being 
determinable:  Steivart  v.  Sanderson,  10  L.  R.  Eq.  26. 

And  where  the  trust  fund  is  in  danger,  and  the  tenant  for  life 
refuses  to  give  his  consent  to  a  change  of  investment,  under  a  power, 
the  trustee,  by  proceedings  in  Chancery,  may  compel  a  change  of 
investment,  even  against  the  wishes  of  the  tenant  for  life:  Costello 
v.  O'Rorke,  3  Ir.  R.  Eq.  172. 

Where,  however,  trustees  had  power  to  lend  a  certain  sum  to  a 
tenant  for  life,  the  power  was  held  not  to  be  exhausted  by  one  loan, 
but  that  after  repayment,  it  might  be  exercised  by  lending  the  same 
sum  again:  Versturme  v.  Gardiner  (17  Beav.  338);  and  where  a 
testator  empowered  his  trustees  to  lend  such  part  of  the  trust- 
monies  as  they  should  think  proper  to  A.  and  B.  who  were  respec- 
tively his  son  and  son-in-law,  it  was  held  that  this  authorised  a  loan 
to  either:  Parker  v.  Bloxam,  20  Beav.  295.  [As  a  general  rule,  in- 
vestments by  executors  and  testamentary  trustees,  which  take  the 
funds  beyond  the  jurisdiction  of  the  Court  will  not  be  sustained,  and 
the  trustee  makes  such  investments  at  the  peril  of  being  held  respon- 
sible for  the  safety  of  the  investment.  This  rule  is  not  inflexible, 
but  the  circumstances  must  be  very  unusual  to  justify  the  exception 
to  it.  Note  to  Perry  on  Trusts,  Sec.  452 ;  Couniston  v.  Olcott,  84  N. 
Y.  339.] 

And  where  there  was  no  investment  clause  in  the  will,  the  trus- 
tees of  real  and  personal  estate  devised  and  bequeathed  in  trust  for 
A.  for  life,  with  remainder  to  his  children,  were  authorised  by  the 
Court  to  advance  to  the  tenant  for  life  part  of  the  residuary  per- 
sonal estate  for  the  purpose  of  stocking  and  cultivating  a  farm, 
forming  part  of  the  real  estate,  on  evidence  that  the  outlay  would 
be  to  the  advantage  of  the  infant  remainderman:  In  re  Household, 
Household  v.  Household,  27  Ch.  D.  553.  See  also  Umbleby  v.  Kirk, 
Coop.  C.  P.  254;  In  re  Jackson,  21  Ch.  D.  786. 
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A  power  given  to  trustees  to  advance  money  on  "real  or  personal 
security''''  will,  it  seems,  authorise  an  advance  of  money  upon  a  per- 
son's personal  undertaking  as  distinguished  from  the  security  of 
personal  property.  See  Pickard  v.  Anderson,  13  L.  R. 
Eq.  G08.  See  also  Forbes  v.  Ross,  *  2  Bro.  C.  C.  430;  [  *999  | 
Langston  v.  Olix-ant,  G.  Coop.  33. 

A  direction  that  trust-money  should  "bo  placed  out  at  interest,  or 
other  way  of  improvement"  will  not  be  an  authority  for  using  it 
in  trade  (Cock  v.  Goodfellow,  10  Madd.  489),  and  where  the  direc- 
tion is  not  ''to  place  out''  but  to  "employ"  the  money,  although  that 
may  seem  to  point  to  trading  (Dickenson  v.  Player,  C.  P.  Coop.  Ca. 
178),  it  cannot  safely  be  held  to  justify  an  investment  in  trade. 
And  where  a  fund  was  settled  upon  husband  and  wife  for  lives, 
with  remainder  to  issue,  the  sale  and  investment  of  the  fund  in 
the  purchase  of  an  annuity  for  one  life,  with  an  insurance  of  the  life, 
was  held  not  be  justified  by  a  power  to  the  trustees  "  to  call  in  and 
lay  out  the  money  at  greater  interest"  if  they  could:  Fitzgerald  v. 
Pringle,  2  Moll.  534. 

Until  the  recent  interposition  of  the  legislature,  in  the  absence  of 
any  express  authority  to  invest;  although  some  Judges  have  thought 
that  an  executor  or  trustee  would  be  justified  in  making  an  invest- 
ment upon  good  real  securities  (Brown  v.  Litton,  1  P.  Wms.  141; 
Knight  v.  Earl  of  Plymouth,  1  Dick.  126;  Pocock  v.  Reddington,  5 
Ves.  800) ;  tbe  current  of  decisions  appears  to  have  been  against 
such  an  investment  (Ex  parte  Calthorpe,  1  Cox.  192;  Norbury  v. 
Norbury,  4  Madd.  191;  Widdoivson  v.  Duck,  2  Mer.  494;  Ex  parte 
Johnson,  1  Moll.  128;  Ex  parte  Ridgeway,  1  Hog.  309;  Ex  parte 
Ellice,  Jac.  234;  Rabi  v.  Ridehalgh,  7  De  G.  Mac.  &  G.  104);  a 
fortiori  if  an  investment  in  the  funds  were  directed;  Pride  v.  Fooks, 
2  Beav.  430.  [If  there  are  no  directions  in  the  instrument,  nor 
rules  of  court,  nor  statutory  provisions  in  relation  to  investments, 
they  must  be  governed  by  a  sound  discretion  and  good  faith:  Perry 
on  Trusts,  Sec.  452.] 

Nor  would  trustees  or  executors  formerly  have  been  justified,  with- 
out an  express  authority,  in  investing  money  in  any  other  stock  or 
funds  than  Government  or  Bank  Annuities;  for  example,  as  ob- 
served by  Lord  Harduiicke,  "Neither  South  Sea  Stock  nor  Bank  Stock 
are  considered  as  good  security,  because  they  depend  upon  the  man- 
agement of  the  governor  and  directors,  and  are  subject  to  losses;  for 
instance,  it  is  in  the  power  of  the  South  Sea  Company  to  trade  away 
their  whole  stock  while  they  keep  within  the  terms  of  their  charter. 
But  South  Sea  Annuities  and  Bank  Annuities  are  of  a  different  con- 
sideration ;  the  directors  have  nothing  to  do  with  the  principal, and  are 
only  to  pay  the  dividends  and  interest  till  such  time  as  the  govern- 
ment pay  off  the  capital;  and  it  is  not  in  their  power  to  bring  any 
loss  upon  them,  and  they  therefore  are  only  and  properly  good  se- 
curities:" Traffordv.  Boehm,  3  Atk.  444;  and  see  Hoice  v.  Earl  of 
Dartmoidh,  ante,  p.  321;    Mills  v.  Mills  7  Sim.  501.     And  as  the 
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Court  has  selected  for  its  own  purposes  the  Si.  per.  Cent.  Consoli- 
dated Bank  Annuities,  trustees  or  executors  could  not, 
[  *  1000  ]  upon  a  proper  investment  in  the  3?.  per  *Cents.,  be  liable 
for  any  loss  occasioned  by  the  fluctuations  in  that  fund: 
Peaty.  Crane,  2  Dick.  499,  n.;  Clough  v.  Bond,  3  My.  &  Cr.  496. 
It  would  indeed  appear,  from  Hansom  v.  Allen,  as  reported  in  2 
Dick.  498,  that  trustees  would  be  held  liable  for  any  fluctuation  in 
the  value  of  any  government  funds  in  which  they  invested,  instead 
of  the  31.  per  Cent.  Consolidated  Bank  Annuities;  but  that  case, 
which,  however,  is  no  authority  for  such  a  proposition,  was  after- 
wards reversed  in  the  House  of  Lords:  7Bro.  P.  C.  375,  Toml.  edit. 
flu  Pennsylvania  and  New  York,  a  trustee  cannot  invest  in  bank 
stocks  or  shares  of  a  public  company:  Worrell's  Appeal,  10  Harris 
(Pa.),  44;  Ackerman  v.  Emott,  4  Barb.  626.  In  Massachusetts  the 
rule  is  the  other  way:  Lovell  v.  Minot,  20  Pick.  116;  Harvard 
College  v.  Amory,  9  Pick.  446.] 

Where  it  was  more  convenient  to  invest  trust  funds  in  the  Si.  per 
Cents.  Reduced,  as  where  the  income  of  the  trust  fund  was  directed 
to  be  paid  on  the  days  when  the  dividends  of  the  Si.  per  Cents  Re- 
duced were  payable,  an  investment  in  that  stock  would  be  directed 
by  the  Court:     Caldecott  v.  Caldecott,  4  Madd.  189. 

If  power  be  given  to  the  trustees  by  the  instrument  creating  the 
trust  to  invest  in  the  public  funds,  or  upon  government  or  real  secur- 
ities, the  trustees  are  not  confined  to  3/.  per  Cents  ,  but  may  invest 
in  any  other  government  security:  Baud  v.  Fardell,  7  De  G.  Mac. 
k  C.  628. 

Exchequer  Bills  were  formerly  held  not  to  be  a  proper  investment 
under  the  head  "  of  government  securities"  (Ex  parte  Chaplin,  3 
Y.  &  C  Exch.  Ca.  397),  but  money  might  as  a  temporary  invest- 
ment be  invested  therein  pending  the  preparation  of  a  mortgage, 
upon  the  security  of  which  the  trust  fund  might  properly  be  laid 
out  (Matthews  v.  Brise,  6  Beav.  239);  afterwards  it  was  held  that 
exchequer  bills  came  under  the  head  of  government  securities  (Ex 
parte  South  Eastern  Railway  Company,  9  Jur.  650;  Knotty.  Cottee, 
16  Beav.  77),  and  now  it  is  expressly  enacted  that  they  do.  See  23 
&  24  Vict.  c.  38,  General  Order  of  Feby.  1,  1861. 

A  trustee,  however,  who  left  exchequer  bills  in  the  hands  of  a 
broker  for  more  than  a  year  without  their  being  ear-marked  was 
held  liable  for  the  loss  occasioned  by  his  negligence  and  the  dis- 
honesty of  the  broker:  Matthews  v.  Brise,  6  Beav.  239. 

East  India  Stock  was  never  considered  a  government  stock  (Broivn 
v.  Broivn,  4  K  &  J.  -704),  but  it  will  hereafter  be  seen,  that  a  power 
to  invest  in  government  securities  will  authorise  an  investment  in 
India  Stock.  [A  large  number  of  cases  have  been  adjudged  in  the 
late  Confederate  States,  involving  the  legality  of  investments  by 
trustees  in  the  bonds  and  securities  of  the  Confederacy. 

In  the  Supreme  Court  of  the  United  States  payment  to  an  agent 
or  trustee  in  anything  but  lawful  money  of  the  United  States,  or 
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bank  notes  of  the  cuiTent  value  of  their  face,  is  held  invalid:  Horn 
v.  Lockhart,  17  Wallace,  570;  McBurney  v.  Carson,  99  U.  S.  07. 

In  Creighton  v.  Pringle,  3  S.  C.  78,  a  trustee  was  held  guilty  of 
a  breach  of  trust  in  investing  in  Confederate  bonds:  Cureton  v.  Wat- 
son, 3  S.  C.  451. 

It  was  held  in  State  v.  Simpson,  65  N.  C.  497,  that  a  guardian 
who  collected  in  money  which  was  well  secured  to  his  ward,  and  in- 
vested tho  same  in  Confederate  bonds,  was  guilty  of  laches,  and  was 
liable  for  the  loss;  see,  also,  Baird  v .  Hall,  07  N.  C.  230;  AVooten  v. 
Sherrard,  08  N.  C.  334. 

In  Texas  trustees  could  not  receive  Confederate  money  in  dis- 
charge of  obligations  to  them :  Turner  v.  Turner,  30  Texas,  4 1 ; 
Lacey  v.  Clements,  30  Texas,  061. 

See  farther,  Colrane  v.  Worrell,  30  Gratt.  434;  Campbell  v. 
Campbell,  22  Gratt.  049;  Campbell  v.  Miller,  38  Ga.  304;  Snelling 
v.  McCreary,  14  Eich.  Eq.  291;  Barker  v.  McAnley,  4  Heisk.  424, 
Watson  v.  Stone,  40  Ala.  451;    Dockey  v.  McDowell,  41  Ala.  470.] 

And  it  has  been  recently  decided  that  cash  under  tho  control  of 
the  Court  may  be  invested  in  East  India  3Z.  per  Cent.  Stock  created 
since  the  date  of  the  general  order:  Ex  parte  St.  John  Baptist  Col- 
lege, Oxford,  In  re  Metropolitan  and  District  Railways  Act,  22  Ch. 
D.  93. 

Of  late  the  legislature  has  on  several  occasions  very  widely  en- 
larged trustees'  powers  of  investment.  Thus,  by  Lord  St. 
*  Leonards'  Act  (22  &  23  Vict.  c.  35),  it  is  enacted  that,  [  *  1001  ] 
"  WThen  any  trustee,  executor,  or  administrator  shall  not, 
by  some  instrument  creating  his  trust,  be  expressly  forbidden  to  in- 
vest any  trust  fund  on  real  securities,  in  any  part  of  the  Lnited 
Kingdom,  or  on  the  stock  of  the  Bank  of  England  or  Ireland,  or  on 
East  India  Stock,  it  shall  be  lawful  for  such  trustee,  executor,  or 
administrator  to  invest  such  trust  fund  on  such  securities  or  stock; 
and  he  shall  not  be  liable  on  that  account  as  for  a  breach  of  trust, 
provided  that  such  investment  shall  in  other  respects  bo  reasonable 
and  proper."  Sect.  32.  It  having  been  held  that  this  section  did 
not  apply  to  trustees  appointed  by  instruments  executed  and  in 
operation  before  the  passing  of  the  Act  (Re  Miles'  Trusts,  27  Beav. 
579;  Dodson  v.  Sammell,  1  Drew.  &  Sm.  575,  overruling  Page  v. 
Bennett,  2  Giff.  117;  Re  Simson's  Trusts,  1  J.  &  H.  89),  it  has  since 
been  made  retrospective  by  23  &  24  Vict.  c.  38,  s.  12,  but  not  so  as 
to  interfere  with  rights  already  accrued:  Heume  v.  Richardson,  4 
De.  G.  F.  &  J.  29. 

And  by  23  &  24  Vict.  c.  38,  trustees,  executors,  or  administrators, 
having  power  to  invest  their  trust  funds  upon  government  securities, 
or  upon  parliamentary  stocks,  funds,  or  securities,  or  any  of  them, 
may  invest  such  trust  funds,  or  any  part  thereof,  in  any  of  tho 
stocks,  funds,  or  securites,  in  or  upon  which  by  general  order  cash 
under  the  control  of  the  Court  may  from  time  to  time  be  invested: 
s.  11. 
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Again  by  general  order  made  the  1st  day  of  February,  1861,  in 
pursuance  of  23  &  24  Vict.  c.  38,  s.  10,  "  Cash  under  the  control  of 
the  Court  may  be  invested  in  Bank  Stock,  East  India  Stock,  Ex- 
chequer Bills,  and  2.1.  10s.  per  Cent.  Annuities,  and  upon  mortgage 
of  freehold  and  copyhold  estates  respectively  in  England  and  Wales, 
as  well  as  in  Consolidated  3Z.  per  Cent.  Annuities,  Reduced  3Z.  per 
Cent.  Annuities,  and  New  3Z.  per  Cent.  Annuities."  Rule  17  of  the 
Rules  of  the  Supreme  Court,  1883,  Order  XXII.,  has  with  some 
modification  been  substituted  for  the  Order  of  the  1st  of  February, 
1861,  see  post.  p.  1004 

It  seems,  after  some  conflict  of  judicial  opinion,  settled,  that 
money  paid  into  Court  under  the  Lands  Clauses  Consolidation  Act, 
1845,  is  not  to  be  invested  as  cash  under  the  control  of  the  Court. 
See  Ex  parte  Rector  of  Kirksmeaton,  20  Ch.  D.  203,  and  cases  there 
cited,  overruling  In  re  Fryer's  Settlement,  20  L.  R.  Eq.  468. 

Again  under  the  Metropolitan  Board  of  Works  (Loans)  Act,  1871 
(34  &  35  Vict.  c.  47),  a  trustee,  executor,  or  other  person  empow- 
ered to  invest  money  in  public  stocks,  or  funds,  or  other  govern- 
ment securities  may,  unless  forbidden  by  the  will  or  other 
[  *1002]  ^instrument  under  which  he  acts,  whether  prior  in  date 
to  this  Act  or  not,  invest  the  same  in  Consolidated  Metro- 
politan stock.     Sect.  13. 

As  might  have  been  supposed,  there  have  been  numerous  deci- 
sions upon  the  construction  and  operation  of  these  Acts,  which  it 
may  be  useful  to  mention. 

In  the  first  place,  it  has  been  decided  that  the  32d  section  of  22 
&  23  Vict.  c.  35,  does  not  apply  to  a  case  where  the  trust  fund  is 
already  invested  in  Bank  Annuities;  and  the  trustee  has  no  power, 
independently  of  the  Act,  to  vary  any  investment:  In  re  Warde,  2 
J.  &  H.  191 ;  sed  vide  contra  Waite  v.  Littleivood,  41  L.  J.  Ch.  636. 

And  railway  stock  guaranteed  by  the  Indian  Government  is  not 
within  the  act:   Green  v.  Angell,  W.  N.  1867,  p.  305. 

Bank  Stock  and  East  India  Stock  are  clearly  within  both  the  Acts 
and  orders,  but  not,  it  seems,  the  New  East  India  Loan:  Peillon  v. 
Brooking,  4  L.  T.  Rep.  N.  S.  731.  And  the  Court  will  in  no  case 
authorise  an  investment  in  the  New  East  India  Loan:  Re  Colne  Val- 
ley and  Halstead  Railway,  Johns.  528;  1  De  G.  F.  &  Jo.  53:  -Re 
Fromow's  Estate,  8  W.  R.  (V.  C.  S. )  272. 

As  a  general  rule,  it  seems,  upon  the  application  of  the  tenant  for 
life,  in  the  absence  of  special  circumstances,  making  an  increase  of 
income  beneficial  to  those  in  remainder,  irrespective  of  pecuniary 
calculations,  the  Court  will  not  authorise  a  transfer  from  Consols, 
or  New  Three  per  Cent.  Stock,  into  another  investment  authorised 
by  23  &  24  Vict.  c.  39,  and  producing  a  larger  income,  if  on  pecun- 
iary calculation  it  may  be  injurious  to  those  in  remainder.  See 
Cockburn  v.  Peel,  3  De  G.  F.  &  Jo.  170,  172,  where  a  transfer  from 
Consols  into  East  India  Stock  was  refused:  see  In  re  Boyces,  Min- 
ors, 1  Ir.  R.  Eq.  45. 
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There  are,  however,  cases  whero  from  the  exigencies  of  families, 
it  would  be  desirable  for  the  children  that  the  income  of  the  parents 
should  be  increased,  and  in  such  cases  the  circumstances  should  he 
stated  in  the  petition:  per  Turner.  L.  J.,  in  Cockburn  v.  Peel,  8  De 
G.  &  Jo.  174.  And  see  Hurd  v.  Hurd,  1  1  W.  B.  (V.  C.  K.)  50;  Re 
Ingram's  Trusts,  11  W.  E.  980;  V 'idler  v.  Parrot/,  L2  W.  II.  (V. 
C.  K.)  970;  Re  Longford's  Trusts,  2  J.  &  H.  458;  Re  Poyces,  Min- 
ors, 1  Ir.  B.  Eq.  45. 

In  the  Equitable  Reversionary  Interest  Society  v.  Fuller,  1  J.  & 
H.  379,  a  fund  in  Court  was  ordered  to  be  invested  in  Bank  Stock 
and  East  India  Stock  on  the  application  of  the  tenant  for  life,  her- 
self the  settlor,  the  reversioners  who  opposed  such  investment  being 
only  volunteers.  And  see  Bishop  v.  Bishoj),  9  W.  It.  (V.  C.  K.) 
549;  Cohen  v.  Waley,  7  Jur.  N.  S.  937. 

And  an  order  has  been   made   for  investment  in  East 
India  *  Stock  where  there  was  no  probability  of  there  be-   [*  1003] 
ing  issue  of  the  tenant  for  life,  and  the  persons  absolutely 
entitled  in  default  of  issue  joined  on  the  application:  Montefiori  v. 
Guedalla,  W.  N.  1808,  p.  87. 

So  where  the  object  of  the  trusts  is  to  produce  a  certain  annuity 
for  the  tenant  for  life,  and  trustees  have  the  power  of  varying  se- 
curities if  an  investment  in  Parliamentary  Stocks  of  Great  Britain 
according  to  the  power  should  prove  insufficient  to  produce  the  an- 
nuity, the  Court,  on  finding  that  to  be  the  case,  will,  on  the  appli- 
cation of  the  person  entitled  to  the  annuity,  and  without  the  con- 
sent of  those  entitled  in  remainder,  direct  the  conversion  of  the 
Parliamentary  Stock  into  East  India  Stock:  Mortimer  v.  Picton,  12 
W.  K.  (L.  C.)  292.  See  also  Hurd  v.  Hurd,  11  W.  B.  50;  Fluid 
v.  Fluid,  7  L.  T.  N.  S.  590. 

The  Court,  however,  seems  more  readily  to  order  Consols  in  Court 
to  be  invested  in  Bank  Stock  (Cohen  v.  Waley,  9  W.  B.  (V.  C.  S.) 
137;  Re  Langford's  Trusts,  2  J.  &  H.  458;  In  re  Boyces,  Minors,  1 
I.  B.  Eq.  45),  or  upon  mortgage  of  freehold  securities:  Re  Simson'.s 
Trusts,  1  J.  &  H.  89;  and  see  Mortimer  v.  Picton,  12  W.  B.  (L.  C.) 
292. 

Where  a  testator  died  in  1854,  being  possessed  amongst  other 
personalty  of  English  and  Irish  Bank  Stock,  having  by  his  will 
given  the  same  to  trustees  upon  trust  to  convert  such  part  of  his 
personal  estate  as  should  not  consist  of  money  or  securities  for  money 
in  government  securities  into  money,  and  to  invest  the  same  in  the 
public  stocks  or  funds  of  Great  Britain,  and  to  stand  possessed 
thereof  upon  trust  for  several  persons  in  succession,  and  the  Bank 
Stock  was  not  converted  at  the  time  of  the  passing  of  22  &  23  Vict, 
c.  35,  and  23  &  24  Vict.  c.  38,  it  was  held  by  the  Lord  Justices,  after 
the  passing  of  those  Acts,  that  the  trustees  were  not  bound  to  con- 
vert the  Bank  Stock,  and  that  for  the  period  between  the  death  of 
the  testator  and  the  passing  of  22  &  23  Vict.  c.  35,  the  tenant  for 
life  was  not  entitled  to  the  full  dividends  of  the  Bank  Stock,  but  to 
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an  amount  equal  to  the  dividends  of  so  much  Consols  as  might  have 
been  purchased,  if  the  Bank  Stock  had  been  sold  and  converted  into 
stock  immediately  after  the  testator's  death:  Hume  v.  Richardson, 
10  W.  R.  (L.  J.)  528;  8  Jur.  N.  S.  686;  4  De  G.  F.  &  Jo.  29. 

"When  the  fund  is  not  in  Court,  trustees  in  making  an  investment 
in  East  India  Stock,  will  be  entitled  to  the  protection  of  the  Court, 
if  they  act  bond  fide  to  the  best  of  their  discretion:  Cockburn  v. 
Peel,  3  De  G.  &  Jo.  174,  per  Turner,  L  J.  See  also  Waite  v.  Little- 
wood,  41  L.  J.  Ch.  636;   Ungless  v.  Tuff,  9  W.  R.  729;  Be  Boyces, 

Minors,  1  Ir.  R.  Eq.  45. 
[  *  1004  ]  *Doubts  have  arisen  as  to  the  legal  effect  and  signifi- 
cation of  the  words  "East  India  Stock"  in  the  32nd  sec- 
tion of  22  &  23  Vict.  c.  35,  it  was  by  30  &  31  Vict.  c.  132,  enacted 
"that  the  words  'East  India  Stock'  in  the  Act  passed  in  the  session 
holden  in  the  22nd  and  23rd  year  of  Her  Majesty,  c.  35,  shall  in- 
clude and  express  as  well  the  East  India  Stock  which  existed  pre- 
viously to  the  13th  day  of  August,  1859,  when  the  said  Act  received 
the  assent  of  Her  Majesty,  as  East  India  Stock  charged  on  the  rev- 
enues of  India,  and  created  under  and  by  virtue  of  any  Act  or  Acts 
of  Parliament  which  received  Her  Majesty's  assent  on  or  after  the 
13th  day  of  August,  1859;  and  it  shall  be  lawful  for  every  trustee, 
executor,  or  administrator,  to  invest  any  trust  fund  in  his  posses- 
sion or  under  his  control  in  the  stock  created  by  the  last-mentioned 
Act  or  Acts  to  the  same  extent,  and  for  the  same  purposes  and  ob- 
jects, as  he  can  now  invest  such  trust  fund  in  the  East  India  Stock 
which  existed  previously  to  the  13th  day  of  August,  1859."  (Sect. 
1.)  And  it  is  also  enacted  "that  it  shall  be  lawful  for  every  trus- 
tee, executor,  or  administrator,  to  invest  any  trust  fund  in  his  pos- 
session or  under  his  control,  in  any  securities  the  interest  of  which 
is  or  shall  be  guaranteed  by  Parliament,  to  the  same  extent  and  in 
the  same  manner  as  he  may  invest  such  trust  fund  in  such  securi- 
ties as  aforesaid."      (Sect.  2.) 

Trustees  may  also  invest  trust  monies  under  subsequent  acts,  32 
&  33  Vict.  c.  106;  36  &  37  Vict.  c.  32;  37  &  38  Vict.  c.  31;  40  & 
41  Vict,  c.  51,  s.  18;  and  42  &  43  Vict.  c.  60,  s.  18  in  stock  created 
for  the  purpose  of  the  East  India  Railway  Purchase  Act,  1879,  and 
deemed  to  be  East  India  stock  (42  &  43  Vict.  c.  43,  s.  9,)  and  secur- 
ities, the  interest  of  which  is  guaranteed  by  Parliament  (30  &  31 
Vict.  c.  132,  s.  2),  if  such  investments  are  not  expressly  forbidden: 
Wolstenholme  and  Turner's  Settled  Land  Act,  p.  36,  2nd  ed.  [In 
some  of  the  States  investments  are  regulated  by  statute.  In  Penn- 
sylvania, an  executor,  trustee,  or  guardian  may  apply  to  the  Orphans' 
Court,  and  the  Court  may  direct  an  investment  in  the  stocks  or  pub- 
lic debt  of  the  United  States,  of  the  State,  or  of  the  City  of  Phila- 
delphia, or  in  real  securities,  at  such  prices  and  terms  as  the  Court 
may  think  best,  or  in  the  stock*  of  the  incorporated  districts  of  Phil- 
adelphia county,  of  Pittsburgh  and  Allegheny. 

In  New  York,  by  the  rules  of  the  Court,  trustees  are  required  to 
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invest  in  real  securities,  or  Government  bonds,  or  in  the  State  loan, 
or  in  loans  of  the  Now  York  Life  Insurance  and  Trust  Company. 

In  Maryland  there  is  neither  statute  nor  rules  of  Court  to  guide 
the  trustee.  In  Maine,  Missouri,  Michigan,  New  Hampshire  and 
Vermont,  the  Courts  may  upon  application,  direct  trustees  as  to  the 
manner  of  investments,  but  no  special  investments  are  pointed  out. 

In  New  Jersey  a  statute  authorized  an  investment  to  be  made 
upon  application  to  the  Court,  but  does  not  establish  any  particular 
fund.] 

It  is  now  settled  that  money  received  by  trustees  under  the  Lands 
Clauses  Act  (8  Vict.  c.  18),  or  upon  a  sale  under  the  Leases  and 
Sales  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120)  is  cash  under 
the  control  of  the  Court  within  the  meaning  of  the  Act  23  &  24 
Vict.  c.  38,  and  the  general  order  of  the  1st  of  Feb.  1861,  and  may 
be  invested  in  any  of  the  investments  in  which  cash  under  the  con- 
trol of  the  Court  may  be  invested:  In  re  Cook's  Settled  Estates,  12 
L.  R,  Eq.  12;  and  see  Wall  v.  Hall,  11  W.  R.  298:  In  re  Birming- 
ham Blue  Coat  School,  1  L.  R.  Eq.  632;  In  re  Wilkinson'' s  Estate, 
9  L.  R.  Eq.  343;  Re  ThoroMs  Settled  Estates,  14  L.  R.  Eq.  31. 

Rule  17  of  the  Rules  of  the  Supreme  Court,  1883,  has 
been  *  adopted  with  certain  alterations  from  rides  1  and  [  *1005] 
2  of  the  general  order  of  Feb.  1,  1861,  ante,  p.  1001.  By 
Rule  17,  cash  under  the  control  of  or  subject  to  the  order  of  the 
Court,  may  be  invested  in  Bank  Stock,  East  India  Stock,  Exchequer 
Bills,  and  £2  10s.  per  cent,  annuities,  and  upon  mortgage  of  free- 
hold and  copyhold  estates  respectively  in  England  and  Wales,  as 
well  as  in  consolidated,  reduced  and  new  £3  per  cent,  annuities. 
In  re  Foy's  Trusts,  23  W.  R.  744;  In  re  Cooks  Settled  Estates,  19 
W.  R.  693 ;  Ex  parte  Rector  of  Kirksmeaton,  20  Ch.  D.  203 ;  In  re 
Taddy's  Settled  Estates,  16  L.  R.  Eq.  532;  In  re  WedderburrCs  Trusts, 
9  Ch.  D.  112;  Ex  parte  St.  John  Baptist  College,  Oxford;  In  re 
Metropolitan  and  District  Railways  Act,  22  Ch.  D.  93,  overruling 
In  re  Boyd's  Settled  Estate,  16  L.  R.  Eq  533,  cited,  21  W.  R.  667; 
In  re  Shard's  Settled  Estates,  14  L.  R.  Eq.'9;  Langmead  v.  Cock- 
erton,  25  W.  R.  315;  Ex  parte  Vicar  of  St.  Mary,  Wigton,  18  Ch. 
D.  646;  and  see  In  re  Briscoe,  4  N.  R.  311. 

It  is  clear,  observes  Cotton,  L.  J.,  that  "cash  under  the  control 
of  the  Court,  must  mean  cash  standing  in  the  name  of  the  ac- 
countant-general, in  any  cause  or  matter:"  Ex  parte  St.  John- 
Baptist  College,  Oxford;  In  re  Metropolitan  and  District  Railuai/s 
Act,  22  Ch.  D.  96. 

By  sect.  25  of  Lord  Cran worth's  Act  (23  &  24  Vict.  c.  145),  re- 
pealed by  sect.  64  of  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c. 
38),  it  is  enacted  that  trustees  having  trust  money  in  their  hands 
which  it  is  their  duty  to'invest  at  interest,  shall  be  at  liberty,  at  their 
discretion,  to  invest  the  same  in  any  of  the  Parliamentary  Stocks, 
or  public  funds,  or  in  Government  securities,  and  such  trustees  shall 
also  be  at  liberty,  at  their  discretion,  to  call  in  any   trust  funds 
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invested  in  any  other  securities  than  as  aforesaid,  and  to  invest  the 
same  on  any  such  securities  as  aforesaid,  and  also  from  time  to 
time,  at  their  discretion,  to  vary  any  such  investments  as  aforesaid 
for  others  of  the  same  nature:  provided  always,  that  no  such 
original  investment  as  aforesaid  (except  in  the  Three  per  Cent. 
Consolidated  Bank  Annuities),  and  no  such  change  of  investment 
as  aforesaid  shall  be  made  where  there  is  a  person  under  no  dis- 
ability entitled  in  possession  to  receive  the  income  of  the  trust  fund 
for  his  life,  or  for  a  term  of  years  determinable  with  his  life,  or 
for  any  greater  estate,  without  the  consent  in  writing  of  such 
person. 

Where  trustees  are  not  forbidden  so  to  do,  they  may,  where  public 
or  government  securities  are  authorised,  invest  under  34  &  35 
Vict.  c.  47,  s.  13,  in  the  stock  of  the  Metropolitan  Board  of  Works. 
Where  trustees  have  power  to  purchase  or  invest  upon 
[  *  ]006  ]  the  *  security  of  real  estate,  or  they  have  power  to  vary 
securities,  they  may  sell  out  government  securities,  and 
may  with  the  proceeds,  either  purchase  land  or  invest  on  a  mort- 
gage thereof. 

In  order  to  act  with  fairness  towards  the  tenant  for  life,  the  sale 
of  the  stock  should,  if  possible,  take  place  soon  after  the  receipt  of 
the  dividends  of  the  stock.  As  a  general  rule,  however,  although 
the  stock  is  sold  by  the  trustees  on  some  day  in  the  interval  between 
a  given  dividend  day  and  the  time  when  the  stock  would  again,  if 
sold,  be  sold  ex  dividend,  the  Court  will  not  make  any  apportion- 
ment between  the  tenant  for  life  and  remainderman,  by  directing 
payment  to  the  tenant  for  life  of  a  sum  of  money  out  of  the  corpus 
as  compensation  for  such  interval:  Scholefield  v.  Redfern,  2  D.  &  S. 
173;  Freeman  v.  Whitbread,  1  L.  R.  Eq.  266;  Bostock  v.  Blakeney, 
2  Bro.  C.  C.  654;  Re  Ingram's  Trust,  11  W.  B.  980. 

Under  very  special  circumstances  the  Court  have  ordered  an  ap- 
portionment: see  Lord  Londesborough  v.  Somerville,  19  Beav.  295; 
Bulkeley  v.  Stephens,  3  N.  R.  105. 

A  power  to  invest  in  Government  Stock  or  upon  real  securities, 
does  not  authorise  a  sale  of  stock  and  the  investment  of  the  proceeds 
on  a  mortgage  for  securing  the  re-transfer  of  the  stock:  Whitney  v. 
Smith,  4  L.  R.  Ch.  App.  513:   Pell  v.  Be  Winton,  2  De  G.  &  J.  18. 

Where  trustees  or  executors  are  authorised  to  advance  money 
upon  mortgage,  if  they  act  with  ordinary  prudence,  they  will  only 
advance  tivo-thirds  of  the  value  of  property  even  of  a  permanent 
value, — as  freehold  land;  but  the  same  rule  does  not  apply  to 
property  in  houses  and  buildings,  which  fluctuates  in  value  and  is 
always  deteriorating,  upon  which  still  less  ought  to  be  advanced, 
say  not  more  than  one-half  the  estimated  value,  especially  where 
they  are  unlet,  and  the  mortgagor  is  a  builder,  or  where  they  are 
used  in  trade  and  their  value  depends  upon  the  accidental  absence 
of  competition  in  trade:  see  Stickney  v.  Sewell,  1  My.  &  Cr.  9:  in 
which  case  it  was  also  held,  that  trustees  are  not  justified  in  lending 
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money  upon  mortgage  to  one  of  themselves.  See  also  Roy < Is  v. 
Royds,  14  Beav.  54;  Macleod  v.  Annesley,  16  Beav.  000:  Stretton  v. 
Askianll,  3  Drew.  9;  Fowler  v.  Reynal,  2  G.  &  Sm.  740;  3  Mac.  & 
G.  500;  Waring  v.  Waring,  3  Ir.  Ch.  Rep.  331;  Francis  v.  Francist 
5  De  G.  Mac.  &  G.  108;  Vickery  v.  Evans,  33  Beav.  37G;  Budge  v, 
Gummow,  7  L.  R  Ch.  App.  719;  2>Vy  v.  Tapson,  28  Ch.  D.  268, 
279;  Hoey  v.  Oeew,  W.  N.  Dec.  13,  1884,  p.  230.  [Mortgages  on 
real  estate  are  considered  proper  investments  for  trustees  in  the 
United  States:  Miller  i>.  Proctor,  20  Ghio,  444;  Matthews  v.  Hey- 
ward,  2  S.  C.  239;  Eckfordu  De  Kay,  8  Paige,  89;  Morton  v.  Adams, 
1  Strob.  Eq.  72;  Bellington's  Appeal,  3  llawle,  55.] 

The  tendency  of  the  Courts  now  is  more  in  favour  of 
trustees  than  formerly,  and  it  may  be  laid  *  down  that  [  *  1007  ] 
the  test  of  liability  now  is,  whether  or  not  the  trustees 
have  acted  as  prudent  men  would  have  acted  in  dealing  with,  their 
own  property,  and  the  two-thirds  rule  is  not  enforceable  with  strict 
exactness:  See  In  re  Godfrey,  Godfrey  v.  Faulkner,  23  Ch.  D.  Js:i, 
there  in  May,  1870,  F.  &.  G.  the  trustees  of  a  will,  one  of  whom,  E  , 
was  an  experienced  farmer,  and  the  other,  G.,  a  solicitor,  advanced  a 
sum  of  2,400^.,  part  of  the  trust  estate,  along  with  another  sum  of 
2,600Z.  not  part  of  the  estate  (making  together  5000Z. )  at  41.  per 
cent,  on  the  security  of  a  freehold  farm,  which  in  1868  had  been 
sold  to  the  mortgagor,  who  was  farming  that  and  neighbouring 
land  on  &  peculiar  system  of  husbandry.  The  trustees  had  power 
to  advance  on  contributory  mortgages.  In  1868,  the  farm  had  been 
valued  on  behalf  of  the  vendors,  of  whom  G.  was  one,  and  also  the 
solicitor  at  6.895Z.  This  valuation  was  communicated  to  F.  at  the 
time  of  the  mortgage,  and  no  other  valuation  was  made.  Interest 
was  paid  in  full,  but  irregularly  down  to  November,  1877,  since 
which  time  the  farm,  which  was  situated  on  clay  soil,  in  a  wet 
situation,  had  become  unsaleable  and  untillable,  owing  to  un- 
favourable seasons,  and  had  yielded  no  income.  The  mortgagor 
became  insolvent.  Upon  claim  by  the  cestui  que  trust  against  F. 
and  the  executors  of  G.,  to  be  declared  entitled  to  the  payment  of 
2,400Z.  and  interest  since  November,  1877,  it  was  held  by  Bacon 
V.-C,  that  notwithstanding  no  valuation  was  used  at  the  date  of 
the  mortgage  other  than  the  valuation  made  on  behalf  of  the  vendors 
at  the  time  of  the  sale  to  the  mortgagor,  that  G.  the  trustee,  was 
himself  one,  and  the  solicitor  of  the  others  of  the  vendors  to  the 
mortgagor,  and  that  the  sum  advanced  was  more  than  two-thirds 
of  the  estimated  value  of  the  farm,  that  the  trustees  were  not  liable 
to  make  good  the  deficient  security. 

When  trustees  advance  money  bona  fide  upon  the  mortgage  of 
property,  after  it  has  been  duly  surveyed  and  valued  by  a  competent 
person,  they  will  not  be  liable,  although  eventually  less  may  bo  re- 
alised by  the  mortgaged  estate  than  the  sum  advanced  (Jones  v. 
Lewis,  3  De  G.  &  Sm.  471);  but  the  evidence  of  the  mortgagor,  or 
his  steward,  or  land  agent  would  not  be  considered  as  proper  evi- 
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dence  of  the  value,  as  tbey  are  not  disinterested  persons:  Norris  v. 
Wright,  14  Beav.  291,  301;  Ingle  v.  Partridge,  34  Beav.  411;  Hop- 
good  v.  Parkin,  11  L.  R.  Eq.  74;  Budge  v.  Gummow,  7  L.  R.  Cb. 
App.  719;  Bell  v.  Turner,  W.  N.  1874,  p.  113. 

Trustees  advancing  money  on  mortgage  .under  a  power  must  com- 
ply with  the  terms  thereof.  Thus  if  they  have  power  to  advance 
money  to  three  persons  jointly  on  a  mortgage  of  certain 
[  *  1008  ]  *  property,  they  ought  not  to  advance  to  tivo  only,  and  if 
they  lend  to  the  three  not  taking  the  security  until  some 
time  after  the  advance,  they  will  be  liable,  although  the  loss  was  not 
occasioned  by  their  delay  in  taking  the  security:  Fowler  v.  Reynal, 
2  De  G.  &  Sm.  749,  3  Mac.  &  G.  500. 

And  where  trustees  employ  a  surveyor  who  is  ignorant  of  the  lo- 
cality where  the  property  proposed  for  a  security  is  situated,  and  a 
portion  of  his  report  is  of  an  unsatisfactory  character,  the  trustees 
will  not  be  excused  from  any  loss,  although  the  surveyor  may  have 
valued  the  property  at  a  sum  considerably  larger  than  that  advanced 
by  them.  See  Budge  v.  Gummow,  7  L.  R.  Ch.  App.  719.  And  this 
will  especially  be  the  case  where  the  trustees  do  not  exercise  their 
own  judgment  in  the  choice  of  a  valuer,  but  accept  the  suggestions 
of  their  solicitors  that  a  London  surveyor  who  had  introduced  the 
security  to  them,  and  was  in  fact  the  agent  of  the  mortgagor,  with 
a  pecuniary  interest  in  the  completion  of  the  mortgage,  should  value 
the  property  for  the  trustees,  and  they  act  upon  the  report  of  the 
valuer  which  was  of  an  inflated  character:  Fry  v.  Tapson,  28  Ch.  D. 
268. 

Where,  moreover,  a  trust  fund  is  lost  in  consequence  of  the  ignor- 
ance or  the  neglegence  of  the  solicitor  employed  by  the  trustees,  es- 
pecially if  he  were  also  the  solicitor  of  the  mortgagor  (Sutton  v. 
Wilder,  12  L.  R.  Eq.  373),  to  invest  it  upon  a  mortgage,  as  for  in- 
stance, by  his  not  inquiring  whether  incumbrances  had  been  created, 
or  not  obtaining  a  sufficient  abstract  of  title,  or  a  proper  valuation 
of  the  proposed  security,  the  loss  will  fall  on  the  trustees  and  not  on 
the  cestui  que  trusts:  Hopgoodv.  Parkin,  11  L.  R.  Eq.  74.  Whether 
this  would  be  the  case  if  a  fraud  were  practised  upon  the  trustees,  is 
questioned,  lb.  74.  However  in  Eaves  v.  Hickson  (30  Beav.  136), 
Lord  Romilly,  M.R.,  held,  that  if  a  person  obtained  trust  property 
from  trustees  by  means  of  a  forgery,  the  loss  fell  on  them,  and  not 
on  the  cestuis  que  trusts :  Midland  Railway  Co.  v.  Bostock,  8  Ho.  Lo. 
Ca.  751;  Bostock  v.  Floyer,  1  L.  R.  Eq.  26. 

It  seems  to  be  at  least  doubtful  whether  a  trustee  is  net  guilty  of 
a  breach  of  trust  in  advancing  trust  money  upon  a  second  mortgage, 
unless  he  obtains  the  legal  estate:  at  all  events  the  circumstance  of 
an  advance  being  upon  a  second  mortgage  makes  it  the  more  incum- 
bent upon  a  trustee  to  look  more  strictly  at  the  question  of  value 
than  if  it  were  a  first  mortgage.  See  Norris  v.  Wright,  14  Beav.  291, 
307,  308;  Drosier  v.  Brereton,  15  Beav.  221;  Fitzgerald  v.  Pringle, 
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2  Moll.  534;  Lockhart  v.  Reilly,  1  De  G.  &  Jo.  470;   Waring  v.  War- 
ing,  3  I.  Ch.  Rep.  331. 

A  rent-charge,  however,  charged  *  on  land  by  virtue  of  [  *  1000  | 
the  Drainage  Act  (12  &  13  Vict.  c.  100)  is  not  to  be 
deemed  such  an  incumbrance  as  shall  preclude  a  trustee  of  money 
held  in  trust,  and  with  a  power  for  the  investment  thereof  in  the  pur- 
chase of  land  or  on  mortgage,  from  investing  the  sain<>  in  a  purchase 
thereof,  or  upon  a  mortgage  of  such  land  so  charged,  unless  the  terms 
of  such  trust  or  power  shall  expressly  provide  that  the  land  to  be  so 
purchased  or  taken  in  mortgage  shall  not  be  subject  to  any  rent- 
charge  under  the  provisions  of  the  Act.      Sect.  20. 

So  a  charge  under  the  Improvement  of  Land  Act,  1804  (27  &  28 
Vict.  c.  114),  is  declared  thereby  not  to  be  such  an  incumbrance  as 
to  preclude  trustees  of  money,  with  power  to  invest  the  same  in  the 
purchase  of  land  or  on  mortgage,  from  investing  it  upon  land  so 
charged,  unless  the  terms  of  the  trust,  or  power,  expressly  provide 
that  the  security  to  be  so  taken  shall  not  be  subject  to  any  prior 
charge.     Sect.  01. 

It  seems  that  a  power  to  invest  on  real  security  will  not  authorise 
an  investment  upon  an  equitable  mortgage  by  deposit  of  title  deeds. 
See  Swaffield  v.  Nelson,  W.  N.,  1870,  p.  255;  Norris  v.  Wright,  14 
Beav.  308.  [It  is  not  sufficient  for  a  trustee  to  say,  in  defence  of  an 
investment,  that  it  is  on  real  security.  There  are  other  things  to  be 
considered,  the  nature  of  the  property  and  other  matters.] 

It  seems  that  it  is  not  a  breach  of  trust  in  a  trustee  to  take  a 
mortgage  without  a  power  of  sale.  Trustees,  however,  should  al- 
ways insist  upon  having  one:  Farrar  v.  Barraclongh,  2  Sm.  &  Giff. 
231. 

But  trustees  might  be  rendered  liable  if  any  loss  were  occasioned 
by  their  admitting  into  the  mortgage  deed  a  clause  preventing  the 
money  from  being  called  up  before  a  certain  time:  Vickery  v.  Evans, 
33  Beav.  370;  3  N.  R.  280. 

As  might  also  be  the  case  if  they  parted  with  the  trust  money  be- 
fore obtaining  the  securities,  and  a  loss  was  occasioned  thereby: 
Roicland  v.  Witherden,  3  Mac.  &  G.  508;  Broadhurst  v.  Balgay,  1 
Y.  &  C.  C.  C.  10;  Hanbury  v.  Kirkland,  3  Sim.  205. 

An  investment  on  an  assignment  by  a  railway  company  of  "  the 
undertaking  tolls,  &c,"  the  principal  not  payable  till  seven  years,  is 
an  improper  investment,  although  the  trustees  have  power  to  invest 
in  real  securities  :  Mant  v.  Leith,  15  Beav.  524. 

An  investment  in  railway  mortgages  and  railway  debenture  stock 
is  not  authorised  by  a  power  to  invest  "  upon  the  security  by  way  of 
mortgage  of  any  freehold,  copyhold,  or  leasehold  hereditaments:" 
Mortimore  v.  M ortimore,  4  De  G.  &  Jo.  472;  and  a  power  to  invest 
upon  "approved  securities,"  although  it  might  authorise  an  invest- 
ment upon  mortgage  of  freehold  estate,  might  not  be  held  to  extend 
to  railway  securities:  Re  Simsc/n^s  Tmists,  1  J.  &  H.  89. 
Nor  does  a  power  to  invest  trust  *  funds  "  upon  the  se-   \  *  1010  ] 
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curity  of  the  funds  of  any  company  incorporated  by  Act  of  Parlia- 
ment" warrant  their  investment  in  preference  railway  shares:  Har- 
ris v.  Harris,  29  Beav.  107. 

Trustees  having  power  to  invest  "  on  such  securities  as  they  may 
approve  "  are  bound  to  make  enquiries,  and  exercise  a  sound  dis- 
cretion as  to  the  value  of  the  securities  before  they  invest  thereon. 
And  if  they  invest  in  such  as  are  of  an  unusual  character,  the  onus 
will  be  thrown  upon  them  of  showing  the  sufficiency  thereof  (Stret- 
ton  v.  Ashmall,  3  Drew.  9),  and  where  there  is  a  power  to  A.  and  B.,  or 
other  trustees  of  a  will  for  the  time  being,  to  make  such  investments 
of  the  funds  subject  thereto,  as  they  may  in  their  discretion  think 
fit,  it  is  doubtful  whether  it  authorises  the  survivors  of  A.  and  B.  to 
invest  in  foreign  securities:  Zambaco  v.  Cassavitti,  11  L..R.  Eq.  439. 

A  mortgage  upon  the  security  of  a  judgment  on  lands  (Johnston 
v.  Lloyd,  7  I.  Eq.  Rep.  252),  upon  an  estate  for  life  (Lander  v.  Wes- 
ton, 3  Drew.  389;  Fitzgerald  v.  Fitzgerald,  6  I.  Ch.  Rep.  145),  ex- 
cept in  the  case  of  leases  for  lives  renewable  for  ever  in  Ireland 
(Macleod  v.  Annesley,  16  Beav.  600),  will  not  be  authorised  by  the 
ordinary  power  to  advance  money  on  real  securities. 

It  seems  at  one  time  to  have  been  thought  that  under  such  a 
power,  leaseholds  held  at  a  peppercorn  rent  for  a  long  term,  without 
covenants,  and  without  impeachment  of  waste,  would  be  a  proper 
security  for  trust  money.  See  In  re  Chennell,  8  Ch.  D.  507,  per 
Jessel,  M.R.,  citing  an  unreported  case  before  Shadtvell,  V.-C.  See 
also  Toiunendx.  Toivnend,  1  Giff.  211. 

In  a  recent  case,  however,  before  Jessel,  M.R.,  his  lordship,  al- 
though the  question  did  not  arise  in  the  case,  distinctly  expressed 
his  opinion  that  as  a  general  rule,  long  terms  of  years  do  not  answer 
the  description  of  real  securities.  In  re  Boyd's  Settled  Estates,  14  Ch. 
D.  626. 

In  a  case  before  Siri.  Shadwell,  V.-C,  his  Honour  held  that  lease- 
holds renewable  for  euerwere  not  proper  securities  for  trust-money 
paid  into  Court  under  the  Lands  Clauses  Consolidation  Act,  1845. 
In  re  The  Spurn  Lights,  14  Ch.  D.  627,  cited. 

It  certainly  would  not  be  safe  for  trustees  to  invest  upon  the 
securities  of  leaseholds  for  short  terms,  especially  if  they  were 
burthened  by  onerous  covenants.  lb. ;  and  see  Wyatt  v.  Sharratt,  3 
Beav.  498;  Fuller  v.  Knight,  6  Beav.  209;  In  re  Chennell,  8  Ch.  D. 
492. 

A  mortgage  of  copyholds  of  adequate  value,  duly  surrendered, 
appears  to  be  unobjectionable:   Wyatt  v.  Sharratt,  3  Beav.  498. 

A  power,  however,  to  invest  "  upon  the  stock,  shares, 
[  *  1011  ]  or  securities  of  any  incorporated  *  company  paying  a  div- 
idend, authorises  an  investment  in  railway  stock  bearing 
a  fixed  rate  of  interest :  "    Consterdine  v.  Consterdine,  31  Beav.  330. 

The  special  A.cts  of  many  local  authorities  and  corporations  con- 
tain an  express  provision  authorising  their  debentures  or  stock  to 
be  taken  by  trustees. 
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A  power  to  lend  on  the  debentures  of  a  public  company  did  not, 
it  seems,  formerly  authorise  an  investment  in  debenture  stock. 
However,  by  the  Debenture  Stock  Act,  1ST  1  (34  &  35  Vict.  c.  27), 
it  is  enacted,  that  "where  a  power  has  before  the  passing  of  this 
Act  been  or  shall  at  any  timo  hereafter  be  given  to  trustees  (in- 
cluding executors  and  administrators,  and  any  other  persons  holding 
funds  in  a  fiduciary  capacity),  to  invest  trust  funds  in  the  mort- 
gages or  bonds  of  a  railway  company,  or  of  any  other  description 
of  company,  such  power  shall,  unless  the  contrary  is  expressed  in 
the  instrument  creating  the  power,  be  deemed  to  include  a  power  to 
invest  such  funds  in  the  debenture  stock  of  a  railway  company,  or 
such  other  company  as  aforesaid,  and  an  investment  of  trust  funds 
in  debenturo  stock  may  be  made  accordingly."     Sect.  1. 

So  likewise  trustees  having  a  general  power  to  invest  in  or  on  the 
shares,  stock,  mortgages,  bonds,  or  debentures  of  companies  incor- 
porated by  or  acting  under  an  Act  of  Parliament,  have  power  to 
invest  in  debentures  issued  under  28  &  29  Vict.  c.  78,  as  amended 
by  33  &  34  Vict.  c.  20. 

But  capital  money  under  the  Settled  Land  Act,  1882,  s.  21,  can 
only  be  invested  in  the  particular  debentures  described  in  sub-s. 
(1).     76. 

And  under  the  27th  sect,  of  the  Local  Loans  Act,  1875  (38  &  39 
Vict.  c.  83),  any  trustees  or  other  persons  for  the  time  being  author- 
ised or  directed  to  invest  any  moneys  in  the  debentures  or  deben- 
ture stock  of  any  railway  or  other  company  shall,  unless  the  con- 
trary is  provided  by  the  instrument  authorising  or  directing  such 
investment,  have  the  same  power  of  investing  such  moneys  in  any 
nominal  debentures  or  nominal  debenture  stock  issued  under  this 
Act,  as  they  have  of  investing  such  moneys  in  debentures  or  deben- 
ture stock  of  any  railway  or  other  company  as  aforesaid. 

Moreover,  by  the  Improvement  of  Land  Act,  1864  (27  &  28  Vict. 
c.  114,  which,  however,  is  not  retrospective),  trustees  having  a 
power  to  lend  on  real  securities  shall  (unless  the  contrary  be  pro- 
vided) have  power  at  their  discretion,  to  invest  their  trust  money  on 
charges  under  the  Act  or  on  mortgages  thereof.     Sect.  60. 

A  power  to  invest  "upon  freehold  or  copyhold  heredit- 
aments "  authorises  an  investment  upon  the  *  mortgage  of  [*  1012] 
freehold  ground  rents:    Vickery  v.  Evans,  12  W.  R.  (M. 
R.)  237. 

So  a  power  to  invest  in  the  purchase  of  lands  or  hereditaments 
in  fee  simple  in  possession,  authorises  an  investment  in  the  pur- 
chase of  freehold  ground  rents:  In  re  Peyton'' s  Settlement  Trust,  7 
L.  R.  Eq.  463. 

With  regard  to  foreign  securities  a  power  to  invest  in  foreign 
funds  does  not  authorise  an  investment  in  bonds  or  debentures  of 
foreign  municipal  towns  or  railways.  Ellis  v.  Eden,  23  Beav.  543; 
In  re  Langdale's  Settlement  Trust,  10  L.  R.  Eq.  39. 

A  power,  however,  given  by  will  to  trustees  to  invest  "upon  any 
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of  the  stocks  or  funds  of  the  government  of  the  United  States  of 
America,  of  the  government  of  France,  or  any  other  foreign  gov- 
ernment," has  been  held  to  authorise  an  investment  in  New  York  and 
Ohio  stocks,  and  Georgia  bonds.     Cadett  v.  Earle,  5  Ch.  D.  710. 

And  a  direction  by  a  testator  for  the  investment  of  his  personal 
estate  "  in  government  or  other  securities  in  bonds  or  shares  of 
whatever  nature  or  kind,  to  be  held  in  the  same  or  the  like  invest- 
ments," will  justify  the  executors  in  retaining  in  specie,  Victoria  ' 
Bonds,  Brazilian  and  Russian  Bonds,  and  English  and  Indian  rail- 
way stock,  and  East  India  stock.  Arnould  v.  Grinstead, '  W.  N. 
1S72,  p.  216.  [In  Massachusetts,  it  is  held  that  trustees  may  in- 
vest in  bank  stocks,  and  in  the  shares  of  manufacturing  and  insur- 
ance corporations,  or  in  the  notes  of  individuals  secured  by  such 
stocks  and  shares  as  collateral  security:  Brown  v.  French,  125 
Mass.  410.] 

An  investment,  however,  in  foreign  bonds  will  not  be  considered 
an  investment  in  the  funds,  although  such  bonds  are  guaranteed  by 
the  British  government.     Burnie  v.  Getting,  2  Coll.  324. 

With  regard  to  colonial  stock,  it  is  by  the  Colonial  Stock  Act, 
1877  (40  &  41  Vict.  c.  59),  enacted  that  "  a  trustee  shall  not  apply 
for  or  hold  a  stock  certificate  to  bearer  issued  under  the  Act,  unless 
expressly  authorised  to  do  so  by  the  terms  of  his  trust.  But  this 
provision  will  not  impose  on  the  Registrar  an  obligation  to  in- 
quire whether  a  person  applying  for  a  stock  certificate  to  bearer  is 
or  is  not  a  trustee,  or  subject  the  Registrar  to  any  liability  in  the 
event  of  his  issuing  a  stock  certificate  to  bearer,  to  a  trustee,  or 
invalidate  any  stock  certificate  to  bearer  issued."     Sect.  12. 

If  trustees  are  authorised  to  invest  in  colonial  government  secur- 
ities, they  may,  under  43  &  44  Vict.  c.  8,  s.  7,  invest  in  securities  of 
the  government  of  the  Isle  of  Man. 

The  Court  does  not  seem  inclined,  in  the  case  of  infants,  to  trans- 
pose trust-monies  from  the  funds  to  mortgage  securities  under  a 
power,  for  it  has  been  said  "that  in  ninety-nine  cases  out  of  a  hun- 
dred the  expenses  arising  from  a  mortgage  security  more  than 
counterbalance  the  increase  of  income."  Barry  v.  Marriott,  2  De  G.  & 
Sm.  491.  And  see  Ex  parte  Franklyn,  1  De  G.  &.  Sm.  528. 
[  *  1013  ]  *But  it  is  not  necessarily  a  breach  of  trust  under  a  will 
containing  a  direction  to  invest  on  real  securities,  to  con- 
tinue in  their  actual  state  of  investment  part  of  the  assets  consisting 
of  turnpike  bonds:  Robinson  v.  Robinson,  1  De  G.  Mac.  &  G.  247: 
see  also  Halgate  v.  Jennings,  24  Beav.  623. 

It  seems  that  when  part  of  the  testator's  property  is  invested  on 
mortgage  an  executor  is  justified  in  making  such  further  advances 
as  may  be  absolutely  necessary  to  secure  the  first  advance.  It  would 
be  dangerous  to  lay  down  any  rule  which  would  prevent  an  executor 
from  exercising  a  bond  fide  discretion  in  any  such  case,  or  even  to 
charge  him  with  a  devastavit  in  case  the  result  should  disappoint 
his  expectations.  But  if  a  loss  should  be  the  result,  it  appears  to  be 
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a  preliminary  condition,  before  such  advances  could  be  allowed  to 
him  in  taking  his  accounts,  that  he  should  have  carefully  invest  [gated 
the  probabilities  of  success,  before  he  advanced  the  money  of  his  ces- 
tui quo  trust  for  any  such  purpose:  Collinson  v.  Lister,  20  Beav.  356, 

366. 

Trustees,  authorised  to  advance  money  upon  landed  securities  in 
England,  Wales  or  Great  Britain,  may,  under  4  &  5  "Will.  4,  c.  29 
(Lyrich's  Act),  unless  expressly  restricted,  advance  money  uponreal 
securities  in  Ireland,  with  the  consent  of  the  person  whose  consent 
may  be  required.  And  if  infants  unborn,  or  insane  persons,  are  in- 
terested, the  loan  must  be  made  under  the  direction  of  the  Court, 
obtained  in  a  cause  or  upon  petition  in  a  summary  way.  (See  Ex 
parte  French,  7  Sim.  510;  Morris  v.  Wright,  14Beav.  291;  ReKirJi- 
patrick's  Trust,  15  Jur.  941;  Ex  parte  Lord  William  Ppwlett,  1  Ph. 
570;)  and  the  power  of  trustees  has  since  been  extended  totho  mak- 
ing of  investments  on  landed  securities  in  any  part  of  the  United 
Kingdom.     See  22  &  23  Vict.  c.  35,  s.  32. 

But  as  this  Act  is  not  to  extend  to  Scotland  (sect.  33),  it  seems  to 
be  doubtful  whether  trustees  can  invest  English  trust  money  on  real 
securities  in  Scotland.     See  Re  Miles'  Will,  5  Jur.  N.  S.  1230. 

By  a  subsequent  Act  (33  &  34  Vict.  c.  34),  corporations  and  trus- 
tees holding  money  in  trust  for  any  public  or  charitable  purpose,  may 
invest  the  same  in  real  securities,  although  not  complying  with  the 
conditions  and  solemnities  required  by  9  Geo.  2,  c.  30,  commonly 
called  the  Mortmain  Act,  sect.  1.  But  it  is  provided,  that  in  every 
case  in  which  the  equity  of  redemption  of  the  premises  comprised  in 
any  such  security  shall  become  liable  to  foreclosure,  or  otherwise 
barred  or  released,  the  same  shall  be  thenceforth  held  in  trust  to  be 
sold  and  converted  into  money,  and  shall  be  sold  accordingly;  and 
if  any  decree  shall  be  made  in  any  suit  for  the  purpose  of 
*  redeeming  or  enforcing  such  security,  such  decree  shall  [  *  1014  ] 
direct  a  sale  (in  default  of  redemption)  and  not  a  fore- 
closure of  such  premises.      Sect.  3. 

Under  the  Compulsory  Church  Rate  Abolition  Act,  180S  (31  &  32 
Vict.  c.  109),  the  church  trustees  incorporated  thereunder  may  in- 
vest the  funds  in  their  hands  in  government  or  real  securities. 
Sect.  9. 

As  to  the  investment  or  other  application  of  capital  trust  money 
under  the  Settled  Land  Act  (45  &  40  Vict.  c.  38),  ss.  21—24,  see 
Wolstenholme  and  Turner,  p.  35,  2nd  ed. 

If  trustees  bound  by  the  terms  of  their  trust  to  invest  money  in 
the  public  funds,  instead  of  doing  so,  retain  the  money  in  their  hands, 
the  cestui  que  trust  may  elect  to  charge  them  either  with  the  amount 
of  the  money,  or  with  the  amount  of  the  stock  which  they  might  have 
purchased  with  the  money.     Shepherd  v.  Mouls,  4  Hare,  303. 

With  regard  to  executors,  the  question  whether  they  shall  be 
charged  with  interest  on  assets  retained  in  their  hands  turns  on  this, 
viz.,  whether  the  fund  has  been  so  retained  for  any  other  purpose 
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than  that  of  discharging  growing  claims  upon  it.  It  is  frequently 
necessary  for  executors  to  keep  very  large  sums  in  their  hands,  es- 
pecially in  the  first  year  after  the  death  of  their  testator,  in  which 
case  the  necessity  is  so  fully  acknowledged  that,  according  to  the 
constant  course  of  the  Court,  the  fund  is  not  considered  as  distrib- 
utable after  that  time.  After  that,  if  the  Court  observes  that  exe- 
cutors keep  money  in  their  hands  without  any  apparent  reason,  but 
merely  for  the  purpose  of  using  it,  then  it  becomes  negligence  and 
a  breach  of  trust:  Forbes  v.  Ross,  2  Cox,  115,  116;  and  see  Moyle  v. 
Moyle,  2  Russ.  &  My.  710;  Johnson  v.  Prendergast,  28  Beav.  480; 
Hughes  v.  Empson,  22  Beav.  181;  Johnson  v.  Newton,  11  Hare,  1G0; 
Flanagan  v.  Nolan,  1  Moll.  85;  Turner  v.  Maule,  3  De  G.  &  Sm. 
497. 

The  consequence  of  such  breach  of  trust  is  that  the  Court,  in  cases 
where  it  does  not  appear  that  the  executors  have  actually  made  in- 
terest of  the  fund,  or  what  rate  of  interest  has  been  so  made,  will 
charge  the  executors  with  interest  usually  at  4  per  cent. :  Forbes  v. 
Ross,  2  Cox.  116,  and  see  Attorney -General  v.  Alford,  4DeG.  Mac. 
&  G.  843. 

If,  however,  it  appear  that  the  executors  have  made  a  greater  rate 
of  interest  than  4  per  cent.,  then  the  Court  will  not  let  them  obtain 
a  benefit  for  themselves,  but  will  make  them  account  according  to 
the  interest  they  have  made:  Forbes  v.  Ross,  2  Cox.  116.  But  where 
there  is  an  express  trust  for  accumulation,  an  exe3utor  or  trustee 
retaining  trust  funds  in  his  hands  will  be  charged  with  interest  at  41. 
per  cent,  with  annual  rests :  Knott  v.  Cottee,  16  Beav.  77,  80. 
[  *  1015  ]  *  As  to  charging  trustees  and  executors  with  interest  on 
trust-monies  which  they  have  retained  and  dealt  with  im- 
properly, by  making  a  profit  thereof,  see  note  to  Robinson  v.  Pett, 
ante,  p.  227.  And  as  to  trust  moneys  received  by  a  trustee  during 
his  infancy,  see  In  re  Games,  Games  v.  Applln,  31  Ch.  D.  147, 
and  minutes  of  order  drawn  up  by  Fry,  L.  J. 

Trustees  and  executors,  however,  are  only  liable  to  the  payment  of 
interest  on  monies  which  have  actually  come  into  their  hands.  When 
by  their  misconduct  monies  have  been  lost,  without  ever  having 
been  received,  they  will  be  liable  only  to  make  good  the  principal 
without  interest.  Lowson  v.  Copeland,  2  Bro.  C.  C.  156;  Tebbs  v. 
Carpenter,  1  Madd.  290. 

Where,  moreover,  a  trustee,  acting  bona  fide  under  a  mistake  of 
law,  retained  himself  one-third  of  the  residue  and  paid  the  other 
two-thirds  to  his  co-executors,  he  was  held  liable  to  the  party  bene- 
ficially entitled  for  the  whole  of  the  capital,  but  with  interest  only 
on  the  one-third  retained  by  himself.  Saltmarshv.  Barrett,  31  Beav. 
349;  sed  vide  Attorney -General  v.  Kohler,  8  Jur.  N.  S.  467;  9  Ho. 
Lo.  655;  Shaw  v.  Turbett,  14  Ir.  Ch.  R.  476. 

A  trustee  is  liable  for  a  breach  of  trust  whether  he  has   or   not 
derived  any  advantage  therefrom,  and  if  a  loss  follows  any  miscon- 
duct on  his  part,  although  any  loss  is  not  immediately  occasioned 
210 


BRICE  V.  STOKES.  *  101  G 

thereby,  ho  will,  nevertheless,  be  compelled  to  majje  good  the  loss. 
See  Clough  v.  Bond,  3  My.  &  C.  496,  ante,  p.  992;  Scurfield  v. 
Howes,  3  Bro.  C.  C.  90;  Caffrey  v.  Darby,  6  Acs.  496;  horn  ford  v. 
Dornford,  12  Ves.  129;  Raphael  v,  Boehm,  13  Ves.  411;  &  C,  lb. 
5(J0,  591;  Lord  Montford  v.  Lord  Cadogan,  17  Ves.  480;  Moona  v. 
De  Bernales,  1  Russ.  303;  Cocker  v.  Quay  In,  1  Russ.  &  My.  535; 
Fyler  v.  Fyler,  3  Beav.  5G8;  Kellaway  v.  Johnson,  5  Beav.  324; 
Gibbins  v.  Taylor,  22  Beav.  344;  Munch  v.  Cockerell,  5  My.  A:  Cr. 
212;  sed  vide  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh.  N.  11. 
57,  59. 

The  question  has  arisen,  whether,  where  there  are  several  dis- 
tinct investments  by  a  trustee  not  authorised  by  the  trust,  in  some 
of  which  a  loss  has  been  incurred  for  wbich  the  trustees  arecharg- 
able,  and  on  others  there  has  been  a  gain,  which  the  trustee  has  no 
right  to  claim  for  his  own  benefit,  the  Court  will  set  off  one  against 
the  other.  Lord  Langdale,  however,  held  that  such  set-off  could 
not  be  allowed.  ''I  could  not,"  said  his  Lordship,  "enable  a  trus- 
tee thus  to  repay  himself  for  the  losses  which  he  has  sustained, 
without  giving  him  the  benefit  acquired  from  a  fortune  but  improper 
investment  of  the  trust  funds.  I  have  no  authority  to  do  that, 
that  I  am  aware  of:"  Robinson  v.  Robinson,  11  Beav.  371,  375. 
This  case  was  reversed  upon  another  point,  but  this  does  not  affect 
Lord  Langdale's  opinion  upon  this  question.  See  also, 
Wiles\.  Gresham,  2  Drew.  271;  *  Dimes  v.  Scott,  4  Russ.  [  *  1010  ] 
195;  Fletcher  v.  Green,  33  Beav.  420.  Indeed,  Lord  St. 
Leonards,  in  a  bill  he  brought  in  had  a  clause  enabling  the  Court 
to  set  off  the  losses  against  the  gains  of  trustees  in  such  cases,  but 
it  did  not  obtain  the  sanction  of  the  legislature. 

If  trustees  are  directed  to  invest  trust-money  on  government  or 
real  securities,  and  they  do  neither,  after  some  conflict  of  decisions 
it  has  been  finally  settled,  that  in  such  cases  cestuis  que  trust  will 
not  be  allowed  the  option  of  charging  trustees  with  the  monies 
which  would  have  been  produced  if  the  trust-monies  had  been  in- 
vested in  the  funds,  and  that  they  are  only  entitled  to  bave  tbe 
trust-monies  replaced,  with  interest  at  41  per  cent.  See  Marsh  v. 
Hunter,  0  Mad.  295;  Shepherd  v.  Mouls,  4  Hare,  500;  Rees  v.  Wil- 
liams, 1  De  G.  &  Sm.  314;  Robinson  v.  Robinson,  1  De  G.  Mac.  & 
G.  247,  reversing  S.  C,  11  Beav.  371;  and  see  Knott  v.  Cottee,  16 
Beav.  77,  80;  Aspland  v.  Watte,  20  Beav.  474.  We  may  therefore 
consider  the  cases  of  Hockley  v.  Bantock,  1  Russ.  141;  Kellaway  v. 
Johnson,  5  Beav.  319;  Watts  v.  Girdlestone,  6  Beav.  188;  and  Ames 
v.  Parkinson,  7  Beav.  379,  to  be  overruled. 

If  trustees  invest  trust  monies  on  an  tinauthorised  security,  they 
are  responsible  for  any  future  loss  traceable  to  that  first  error:  Fyler 
v.  Fyler,  3  Beav.  550. 

And  where  they  have  committed  a  breach  of  trust  by  an  impro- 
per sale  of  the  trust  fund,  they  will  not  be  discharged  from  tho 
consequences  of  that  breach  of  trust  by  replacing  the  fund  in  some 
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other  stock,  not  being  the  stock  the  sale  of  Avhich  constituted  the 
breach  of  trust:  Lander  v.  Weston,  3  Drew.  389;  but  they  are  boimd 
to  replace  it  in  the  same  stock,  or  with  its  equivalent,  if  the  stock 
has  been  converted  by  Act  of  Parliament,  and  also  pay  the  amount 
of  the  dividends  which  would  have  been  received  thereon  had  no 
sale  taken  place  (Phillips  v.  Munnings,  2  My.  &  Cr.  309;  Norris  v. 
Wright,  14  Beav.  304,  305;  Davenport  v.  Stafford,  14  Beav.  335; 
Phillipson  v.  Gatty,  7  Hare,  516),  or  to  account  for  the  proceeds  of 
the  sale,  with  interest  at  5Z.  per  cent. :  Harrison  v.  Harrison,  2  Atk. 
121;  Bostock  v.  Blakeney,  2  Bro.  C.  C.  653;  Ex  parte  Shakeshaft,  3 
Bro.  C.  C.  197;  Piety  v.  Stace,  4  Ves.  620;  Pocock  v.  Reddington, 
5  Ves.  794;  Mosely  v.  Ward,  11  Ves.  581;  Bate  v.  Scales,  12  Ves. 
402;  O'Brien  v.  O'Brien,  1  Moll.  533;  Norris  v.  Wright,  14  Beav. 
305;  Jones  v.  Foxall,  15  Beav.  392;  Wigglesworth  v.  Wiggles- 
worth.  16  Beav.  269;  Rowland  v.  Witherden,  3  M'N.  &  G.  568; 
Crackett  v.  Bethune,  1  J.  &.  W.  587. 

In  a  case,  however,  where  there  were  extenuating  circumstances, 

the  sale  having  taken  place  at  the  instance  of  one  the 

[  *  1017  ]   cestuis  que  *  trust,  the  trustee  was  compelled  to  replace 

the  stock,  without  any  option  being  given  to  the  cestuis 

que  trust  to  take'the  proceeds  of  the  sale  with  interest:   O'Brienx. 

O'Brien,  1  Moll.  533. 

And  where  the  executor  of  a  trustee  had  been  ordered  by  the  court 
to  invest  a  sum  of  money  in  stock,  to  the  credit  of  a  cau?e,  and  he 
neglected  1 3  do  so  for  two  years,  during  which  the  funds  fell,  it  was 
held  by  the  Master  of  the  Rolls  of  Ireland  (Smith)  that  he  was 
bound  to  pay  the  price  of  the  sum  in  stock  :  Geraghty  v.  Geraghty, 
3  Ir.  Ch.  Rep.  414. 

Where  trustees  bona  fide,  without  authority,  expend  part  of  the 
trust-monies  in  improving  the  real  estate,  they  will,  at  any  rate  if 
the  real  and  personal  estate  constitute  a  mixed  fund,  be  only  dis- 
allowed the  amount  of  loss  (if  any)  occasioned  to  the  estate  by  the 
expenditure:   Vyse  v.  Foster,  8  L.  R.  Ch.  App.  309. 

It  may  be  here  mentioned  that  when  a  testator  dies  in  a  foreign 
country,  as,  for  instance,  India,  leaving  property  and  a  family  there, 
it  is  not  the  duty  of  the  executor  to  send  the  property  to  England 
to  be  converted;  but  when  the  parties  come  within  the  jurisdiction, 
the  money  must  be  remitted  here  and  invested  in  the  usual  manner, 
and  the  tenant  for  life  must  undergo  a  consequential  reduction  of 
income:  Holland  v.  Hughes,  16  Ves.  Ill;  S.  C,  3  M^r.  685. 

Of  late  very  wide  powers  of  investment  are  often  given  to  trustees, 
but  such  powers  should  be  exercised  by  them  with  due  caution. 
Thus,  before  trustees  invest  any  mOney  in  any  company  authorised 
by  the  power,  they  must  make  every  necessary  inquiry  and  satisfy 
themselves  that  it  is  really  a  solvent  company:  Consterdine  v.  Con- 
sterdine,  31  Beav.  333;  In  re  Langdale's  Settlement  Trust,  10  L.  R. 
Eq.  39. 

Where  trustees  have  advanced  trust  monies  in  a  manner  not 
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authorised  by  the  trust,  proceedings  may  bo  taken  in  Chancery  to 
recover  the  monies  so  advanced  by  a  breach  of  trust:  Hardy  v. 
Metropolitan  and  Finance  Company,  7  L.  R.  Ch.  App.  427,  revers- 
ing S.  C,  12  L.  B.  Eq.  380. 

After  an  administration  decree  has  been  made,  all  powers  of 
management  of  the  estate  which  may  bo  vested  in  trustees  are  sub- 
ject to  the  control  of  the  Court,  and  the  judge  who  exercises  such 
control  must  be  personally  satisfied  of  the  propriety  of  the  course 
proposed  to  be  adopted  by  the  trustees.  See  Betkell  v.  Abraham, 
17  L.  II.  Eq.  24,  where  trustees  having  power  to  invest  certain 
monies  belonging  to  a  testator's  estate  at  their  discretion,  and  also 
having  power  to  continue  or  change  securities  from  time  to  time  as 
to  the  majority  should  seem  meet,  applied  to  the  Court  in 
a  suit  for  the  administration  of  the  trust  estate,  *  for  [*1018] 
liberty  to  invest  the  monies  in  and  to  convert  securities 
into  American  funds  or  railway  stocks.  Infants  were  interested  in 
the  trust  estate.  It  was  held  by  Sir  G.  Jessel,  M.  R.,  that  if  the 
trustees  had  the  discretion  they  claimed  (which  was  doubtful),  the 
Court  ought  not,  in  a  case  where  infants  were  interested,  to  permit 
them  to  exercise  that  discretion  in  the  way  they  proposed.  See  also 
Webb  v.  Earl  of  Shaftesbury,  7  Ves.  480;  WiddowsoH  v.  Duck,  2 
Mer.  494,  499;  Cafe  v.  Bent,  3  Hare,  245,  249;  Sillibourne  v.  New- 
port, 1  K.  &  J.  002;  In  re  Brown,  Broivn  v.  Brown,  W.  N.  16  May, 
1885,  p.  105.  And  where  trustees  under  a  power  giving  them  an 
uncontrolled  discretion  as  to  investments,  have  acted  bond  fide,  and 
no  loss  has  resulted  to  the  trust  estate,  they  ought  not  to  be  disal- 
lowed the  sums  they  have  laid  out  in  making  the  investments, 
although  they  be  such  that  the  Court  may  consider  the  trustees 
ought  not  to  retain:  In  re  Brown,  Brown  v.  Brown,  29  Ch.  D.  889. 

It  seems  that  where  an  administration  suit  has  been  instituted, 
although  there  is  a  power  to  invest  on  either  personal  or  govern- 
ment security,  the  Court  will  order  all  future  investment  to  be  made 
on  government  securities:   Holmes  v.  Moore,  2  Moll.  32S. 

How  far  persons  are  liable  for  the  Acts  or  Defaidts  of  Co-trustees 
and  Co-execidors.^ — In  the  principal  case  of  Townley  v.  Sherborne, 
so  far  back  as  the  reign  of  Charles  I.,  it  was  held  by  Lord  Keeper 
Coventry,  who  justly  considered  it  a  matter  of  great  consequence, 
after  much  deliberation,  that  a  trustee  should  not  be  liable  for  tfie 
acts  or  defaults  of  his  co-trustee.  And  see  Leigh  v.  Barry,  3  Atk. 
584;  Anon.,  12  Mod.  5G0.  [The  same  rule  prevails  in  America: 
Peter  v.  Beverly,  10  Pet.  532;  Banks  v.  Wilkes,  3  Sandf.  Ch.  99  ; 
Boyd  v.  Bovd,  3  Gratt.  114;  Royal  v.  McKenzie,  25  Ala.  363;  State 
v.  Guilford*  19  Ohio,  509;  Ray  v.  Doughty,  4  Blackf.  115.] 

The  same  ride  seems  also  to  be  applicable  as  between  co-executors : 
Hargthorpe  v.  Milforfh,  Cro.  Eliz.  318;  Anon.,  Dyer,  210,  a.  Where, 
for  instance,  as  in  Townley  v.  Sherborne,  one  trustee  receives  the 
rents  of  the  trust  estate,  or  one  executor  receives  part  of  the  assets 
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(Littlehales  v.  Gascoyne,  3  Bro.  C.  C.  73:  Riky  v.  Kemmis,  1  L.  & 
G.  t.  Sugd.  122,  and  cases  in  note;  Williams  v.  N%pcon,  2  Beav.  472), 
his  co-trustee  or  co-executor  will  not  ordinarily  be  liable  for  any 
misapplication  thereof:  and  see  Cottam  v.  Eastern  Counties  Rail- 
way  Company,  1  J.  &  H.  243.  [Following  the  rule  as  to  co-trustees, 
co-executors  are  generally  liable  only  for  their  own  acts  and  not  for 
the  acts  of  their  co-executors:  McKini  v.  Aulbach,  130  Mass.  481; 
White  v.  Bullock,  20  Barb.  91;  Kerr  v.  Water,  19  Ga.  136.] 

But  any  fraud,  or  improper  dealing,  or  gross  negligence,  on  the 
part  of  a  trustee  or  executor,  where,  for  instance,  he  stands  by  and 
sees  a  devastavit  or  breach  of  trust  committed  by  his  co-trustee  or 
co-executor,  will  render  him  likewise  responsible  for  it:  Macklowx. 
Fuller,  Jac.  198;  Candler  v.  Tillet,  22  Beav.  257;  Booth  v.  Booth,  1 
Beav.  125;  Dix  v.  Burford,  19  Beav.  409.  [Irwin's  Appeal,  11 
Casey  294;  Evans'  Estate,  2  Ash.  470;  Monell  v.  Monell,  5  Johns. 
Ch.  283.] 

And  not  only  where  a  person  permits  a  co-executor  to  remain 
without  paying  a  debt  due  to  the  testator,  but  also  where  he  pas- 
sively allows  him  to  receive  the  assets,  and  retain  them  in  his 
hands  without  properly  investing  them,  he  will  be  liable  for  any 
loss  which  may  be  thereby  occasioned,  not  because,  through  any 
act  of  his,  the  co-executor  obtained  possession  of  the 
[  *  1019  ]  assets,  *  but  from  the  fact  of  his  having  permitted  a 
breach  of  trust  by  not  having  taken  effectual  measures  to 
correct  it  and  secure  the  property.  See  Lincoln  v.  Wright,  4  Beav. 
427.  [If  an  executor  makes  it  easy  for  a  co-executor  to  misapply 
the  fundn  of  the  estate  he  will  be  liable:  Sparhawk  v.  Buell,  9  Yt. 
41;  Adair  v.  Brimmer,  74  N.  Y.  539.]  These  authorities,  which  are 
opposed  to  some  early  dicta,  have  been  examined  and  approved  of 
by  Lord  Cottenhavi,  in  the  leading  case  of  Stiles  v.  Guy,  1  Hall  & 
T.  523;  S.  G,  1  Mac.  &  G.  422,  who  (affirming  the  decree  of  Siri. 
Shadwell,  Y.-C,  16  Sim.  230)  held  executors  liable  to  make  good 
the  loss  arising  to  the  testator's  estate,  by  reason  of  their  al- 
lowing a  co-executor,  who,  at  the  death  of  the  testator,  had  part  of 
the  estate  in  his  hands,  to  retain  it  until  he  became  bankrupt,  See 
also  Scully  v.  Delany,  2  Ir.  Eq.  Bep.  165;  West  v.  Jones,  1  Sim.  N. 
S.  205;  Dix  v.  Burford,  19  Beav.  409;  Egbert  v.  Butter,  21  Beav. 
560;  Thompson  v.  Finch,  22  Beav.  326;  Coivell  v.  Gatcombe,  27 
Beav.  568. 

But  under  a  decree  against  executors  for  the  common  accounts, 
(as  distinguished  from  accounts  for  what  without  wilful  default 
might  have  been  secured),  each  is  chargeable  only  with  his  actual 
or  constructive  receipts;  and  therefore,  in  such  a  suit,  an  executor 
will  escape  liability  by  showing  either  that  he  has  been  wholly  pas- 
sive, or  that  he  has  only  acted  so  far  as  it  was  necessary  to  enable 
his  co-executor  to  administer  the  estate:  Terrell \.  Matthews,  1  Mac. 
&  G.  433;  In  re  Fryer,  3  K.  &  J.  317;  Blakeley  v.  Blakeley,  1  Jur. 
N.  S.  368.  [If  an  executor  joins  in  giving  a  receipt  he  is  liable, 
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for  he  is  not  obliged  to  join  for  conformity:  Johnson  v.  Johnson,  2 
Hill,  290;  Monahan  v.  Monahan,  0  Johns.  427.] 

A  special  case  must  bo  made  out  in  order  to  obtain  a  direction 
that  executors  should  account  for  what  they  had  received,  or 
might,  but  for  their  own  wilful  default,  have  received:  Shepherd  v. 
Towgood,  T.  &  R.  388;  Pybus  v.  Smith,  1  Ves.  Jun.  193;  Bed  vide 
Bulstrode  v.  Bradley,  3  Atk.  582.  And  to  obtain  an  inquiry  as  to 
wilful  default,  the  plaintiff  must  aver  and  prove  at  least  one  act  of 
wilful  default:  Sleight  v.  Laivson,  3  K.  &  J.  202.  See  further  on 
this  subject,  1  Seton  on  Dec.  470,  4th  ed. 

Under  the  old  practice  it  is  clear  that  a  decree  could  not  be  ob- 
tained on  the  footing  of  wilful  default  against  executors  except  at 
the  hearing  of  the  suit,  per  Pry,  J.,  21  Ch.  D.  700.  But  the  result 
of  the  modern  decisions  is,  that  if  wilful  default  be  charged  in  the 
pleadings,  and  evidence  of  it  be  advanced,  accounts  and  inquiries 
on  that  footing  may  be  directed  at  any  stage  of  the  proceedings: 
Job  v.  Job,  6  Ch.  D.  502;  Mayer  v.  Murray,  8  Ch.  D.  424;  Barber 
v.  Mackrell,  12  Ch.  D.t  538;  In  re  Symons,  Luke  v.  Tonkin,  21  Ch. 
D.  757;  Re  Brier,  20  Ch.  D.  23S.  Such  an  order  may  be  made 
where  the  statement  of  claim  alleges  wilful  default,  although  at  the 
trial  the  Court  gave  no  relief  on  that  footing,  but  nevertheless  did 
not  .dismiss  the  claim  to  such  relief  (Be  Symons,  Luke 
*v.  Tonkin,  21  Ch.  D.  757).  Charges,  however,  of  wil-  [  *  1020  ] 
ful  default  ought,  as  a  rule,  to  be  disposed  of  at  the 
hearing  and  not  left  over  to  be  disposed  of  afterwards:  Smith 
v.  Armitage,  24  Ch.  D.  728. 

See  Rules  of  the  Supreme  Court,  1883,  Order  XXXIII.  Morgan's 
Acts  and  Orders,  p.  397,  Gth  ed. 

A  remainderman,  moreover,  cannot  take  proceedings  alleging 
wilful  default,  in  respect  of  a  prior  life  estate,  inasmuch  as  he  has 
an  interest  only  in  the  corpus:  Whitney  v.  Smith,  4  L.  R.  Ch.  App. 
513. 

The  rule  by  which  trustees  are  charged,  not  only  with  what  they 
have  actually  made,  but  also  with  what  they  might  have  made,  with- 
out their  wilful  default,  has  been  considered  somewhat  hard,  and 
consequently  trustees  will  not  be  charged  with  mere  imaginary 
values  (Palmer  v.  Jones,  1  Vern.  144),  and  being  mere  stakeholders 
they  cannot  be  affected  with  more  than  they  have  actually  received, 
except  in  cases  of  wilful  default  or  very  supine  negligence:  Palmer 
v.  Jones,  1  Vern,  144;  Pybus  v.  Smith,  1  Ves.  Jun.  193;  3  Bro.  C. 
C.  340;  Hamardv.  Webster,  Sel.  Ch.  Ca.  53.  See  further  on  this 
subject,  1  Seton  on  Decrees,  470,  4th  ed.    • 

Having  considered  how  far  a  person  is  liable  for  the  acts  and  de- 
faults of  co-trustees  or  co-executors,  it  remains  to  bo  seen  how  far 
they  will  be  liable  for  joining  with  them  in  signing  receipts;  but, 
as  a  distinction  adverted  to  by  Lord  Eldon,  in  the  principal  case, 
of  Brice  v.  Stokes,  has  been  taken  between  the  consequences  of  join- 
ing with  co-trustees  and  with  co-executors  in  receipts,  it  will  be 
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more  convenient  to  examine  the  cases  separately,  in  order  to  see  hew 
far  that  distinction  has  been  supported  by  the  authorities. 

As  to  joining  with  Co-trustees  in  Receipts.] — Id  the  principal 
case  of  Townley  v.  Sherborne,  it  was  held,  that  a  person  was  liable 
for  having  joined  with  his  co-trustees  in  receipts,  although  the 
money  for  which  they  were  given  never  actually  came  to  his  hands. 
But  it  has  been  clearly  established,  that  a  person  who  joins  with  his 
co-trustees  in  a  receipt  for  trust-money,  when  it  is  indispensable 
that  he  should  do  so,  for  the  sake  of  conformity,  will  not  thereby 
alone  be  rendered  liable  for  the  misapplication  of  the  money  which 
comes  to  the  hands  of  his  co  trustees:  Heaton  v.  Marriott,  cited 
Prec.  Ch.  173;  Fellows  v.  Mitchell,  1  P.  Wins.  81;  In  re  Fryer,  3 
K.  &  J.  317.  [Stowe  v.  Bowen,  99  Mass.  194;  Kip  v.  Deniston,  4 
Johns.  22;  Irwin's  Appeal,  35  Pa.  St.  294.] 

The  principle  of  this  doctrine  is  consistent  with  natural  equity; 
"for,"  as  observed  by  Lord  Coivper,  "it  seems  to  be  substantial  in- 
justice to  decree  a  man  to  answer  for  money  which  he  did  not  receive 
at  the  same  time  that  the  charge  upon  him,  by  his  joining 
[  *1021  ]   *in  the  receipts,  is  but  notional:"  See  Fellows  v.  Mitch- 
ell, 1  P.  Wms.  81. 

But  the  trustee  who,  for  mere  conformity,  joins  in  a  receipt,  must, 
in  order  to  discharge  himself,  prove  that  his  co-trustees  received 
the  money.  To  use  the  words  of  Lord  Eldon,  in  the  principal  case 
of  Brice  v.  Stokes,  "  At  law,  where  trustees  join  in  a  receipt,  prima 
facie  all  are  to  be  considered  as  having  received  the  money.  But 
it  is  competent  to  a  trustee,  and,  if  he  means  to  exonerate  himself 
from  that  inference,  it  is  necessary  for  him,  to  show  that  the  money 
acknowledged  to  have  been  received  by  all,  was  in  fact  received  by 
one,  and  the  other  joined  only  for  conformity." 

In  Felloivs  v.  Mitchell,  1  P.  Wms.  81,  where  two  trustees  in  a 
mortgage  for  2000Z.  (one  of  whom  became  insolvent),  joined  in  an 
assignment  of  the  term,  and  in  a  receipt  for  the  whole,  each  receiv- 
ing a  moiety  only  of  the  purchase-money,  Lord  Keeper  Coivper, 
upon  the  authority  of  Heaton  v.  Marriott,  held,  that,  each  trustee 
was  answerable  only  for  as  much  as  he  actually  received.  See  also 
Harden  v.  Parsons,  1  Eden,  147;  Wilson  v.  Keating,  4  DeG.  &  Jo. 
593. 

But  it  may  be  reasonable,  where,  upon  proof,  it  cannot  be  dis- 
tinguished how  much  was  received  by  the  one  trustee,  and  how 
much  by  the  other,  to  charge  each  with  the  whole:  for,  in  such  case, 
the  trustees  are  to  blame  for  not  keeping  distinct  accounts.  It  is 
like  one  throwing  corn  or  money  into  another's  heap,  where  there 
is  no  reason  that  he  who  made  this  difficulty  should  have  the  whole: 
on  the  contrary,  because  it  cannot  be  distinguished,  he  shall  have 
no  part:  Felloivs  v.  Mitchell,  1  P.  Wms.  81,  per  Lord  Keeper 
Cowper. 

But  although  a  trustee  is   not  ordinarily  liable   for  joining  in  a 
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receipt  which  puts  the  trust  monies  under  the  power  of  a  co-trustee, 
nevertheless,  if,  as  in  the  principal  case  of  Brice  v.  Stokes,  the  trans- 
action is  unnecessary,  and  he  permits  his  co-trustee  to  keep  and 
deal  with  the  trust-monies  contrary  to  the  trust,  he  will  bo  charged 
with  any  loss  occasioned  by  his  co-trustee.  And  see  Walker  v. 
Symonds,  3  Swaust  1;  Booth  v.  Booth,  1  Beav.  125;  Bromridye  v. 
Bromridge,  27  Beav.  5;  Bxyle  v.  Partridge,  32  Beav.  661.  [If  a  will 
makes  the  trustees  jointly  liable  under  all  circumstances,  they  can 
oulv  avoid  liability  by  refusing  to  accept  the  trust:  Contee  v.  Daw- 
son, 2  Bland,  264;  Wood  v.  Wood,  5  Paige,  596.  Also  if  they  agree 
to  be  mutually  responsible,  they  will  be  bound  by  their  agreement: 
Towne  v.  Ammidown,  20  Pick.  535.] 

Upon  the  same  principle,  in  Thompson  v.  Finch,  22  Beav.  316, 
where  two  trustees  executed  a  release  for  trust-money,  but  one  alono 
obtained  possession  of  it,  and  invested  it  on  improper  security,  it ' 
was  held  by  Sir  J.*Romilly,  M.R.,  that  the  other  trustee  was  liable, 
inasmuch  as  it  was  his  duty  to  have  seen  that  it  was  properly  in- 
vested: affirmed  8  De  G.  Mac.  &G.  5G0.  See  also  In  re  Fryer,  3  K. 
&  J.  317. 

And  a  trustee  is  bound  not  only  *to  make  proper  in-  [  *  1022  J 
quiries  from  his  co-trustees,  for  what  purpose  the  trust- 
monies  are  wanted,  but  also  to  take  care  that  they  have  been  duly 
invested  in  accordance  with  the  representations  made  to  him.  Thus, 
in  Hanbury  v.  Kirkland,  3  Sim.  2G5,  on  a  marriage,  a  sum  of  stock  was 
settled  for  the  separate  use  of  the  wife  for  life,  remainder  for  the  hus- 
band for  life,  remainder  for  their  children,  with  power  to  change  se- 
curities with  the  consent  of  the  wife.  The  -dividends  on  the  stock 
being  reduced,  one  of  the  trustees,  in  whom  the  husband  and  wife 
principally  confided,  and  who,  with  his  partners,  was  their  solicitor, 
informed  his  co-trustees  that  he  had  an  opportunity  of  investing 
the  property  in  a  mortgage  at  5/.  per  cent.,  and,  with  the  consent  of 
the  husband  and  wife,  requested  his  co- trustees  to  execute  a  power 
of  attorney  to  enable  him  to  sell  the  stock.  The  co-trustees,  with- 
out inquiring  into  the  matter,  complied;  the  trustee  sold  the  stock 
and  absconded.  Sir  L.  Shadwell,  V.-C,  upon  the  ground  that  the 
co-trustees  had,  without  any  act  of  discretion,  executed  the  power  of 
attorney  without  inquiring,  as  they  ought  to  have  done,  what  was 
the  intended  security,  and  who  was  the  mortgagor,  held  them  liable. 
"If,"  said  his  Honor,  "this  case  is  to  be  decided  by  the  rule  laid 
down  in  Brice  v.  Stokes,  that  rule  would  condemn  the  trustees;    for 

they  have  taken  no  care  of  the  property I  am  of  opinion,  that 

the  trustees  have  been  guilty  of  most  culpable  negligence;  and  it  is 
my  duty  to  decree  that  they  do  reinvest  the  stock,  and  account  for 
the  dividends  since  the  last  payment,  and  pay  the  costs  in  the  suit." 
And  see  Broadhurstv.  Balguy,  IT.  &C.  C.  C.  16;  Mendesv.  Guedalta, 
2  J.  &  H.  259.  [A  trustee  must,  in  order  to  relieve  himself  from 
liability,  inquire  for  what  purposes  a  co  trustee  desire-,  the  money, 
what  investments  he  proposes  to  make,  and  if  he  has  actually  made 
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the  investments:  Perry  on  Trusts,  Sec.  418.  If  a  trustee  receiveo 
any  portion  of  the  funds  from  a  sale  he  must  personally  see  to  the 
application  of  them:  Commonwealth  v.  McAlister,  4  Casey,  480; 
Hughlet  v.  Hughlet,  5  Humph.  453.] 

As  to  joining  ivilh  Co-executors  in  Receipts.} — With  regard  to 
executors  joining  in  receipts,  there  is  a  distinction  between  their 
case  and  that  of  trustees,  because,  as  before  observed,  a  trustee  must 
generally  join  for  the  sake  of  conformity,  and  does  not,  by  so  doing, 
assume  any  power  over  the  trust  fund.  But  an  executor,  as  it  is 
not  generally  necessary  for  him  to  join  (for  one  executor  is  compe- 
tent to  give  a  receipt),  by  interfering  in  the  transaction  unneces- 
sarily, "tbe  inference,"  as  laid  down  by  Lord  Eldon,  "is  just  the 
other  way,  he  is  to  be  considered  as  assuming  a  power  over  tbe 
fund,  and  is,  therefore,  answerable  for  the  application,  as  far  as  it 
is  connected  with  the  particular  transaction  in  which  he  joins.  See 
also  Aplyn  v.  Breiver,  Prec.  Ch.  173;  Ex  parte  Belchier,  Amb.  219; 
Leigh  v.  Barry,  3  Atk.  584.  [Clark  v.  Jenkins,  3  Rich.  Eq.  318; 
Jones'  Appeal,  8  W.  &.  S.  1,  143.] 

Where,  however,  the  act  of  signing  a  receipt  by  an  executor  is 
merely  nugatory,    and  has  not  the  effect  of  putting  the 
[  *  1023  ]  trust   funds   in  the  possession  of   a     *  co-executor  who 
received  the  money  previously,   it  will   not  render  him 
liable.     This  was  all   that   was  decided  by  Lord  Northington,  in 
Westley  v.  Clarke,  1  Eden,  357,  although,  from  the  expressions  in 
his  judgment,  it  might  be  concluded  that  he  intended,  not  merely  to 
modify,  but  to  break  down  the  rule.     In  that  case,  Thompson,  an 
attorney,   and  one  of  the  co-executors,  called  in  money  due  on  a 
mortgage  for  a  term  of  years,  and  received  the  money,  and  the  same 
day  sent  round  his  clerk  to  his  co-executors,  with  a  particular  re- 
quest that  they  would  execute  the  assignment  and  sign  the  receipt, 
which  they  accordingly  did.     On  Thompson  becoming  bankrupt, 
without  having  accounted  for  the  money  which  he  had  received,  a 
bill  was  filed  by  legatees  to  charge  the  co-executors  with  the  money 
so  received  by  Thompson;  but  Lord  Northington  held,  that  they  were 
not  liable.     "  If,"  said  his  Lordship,  "  It  appears  plainly  that  one 
executor  only  received  and  discharged  the  estate  indebted,  and  as- 
signed the  security,  and  the  others  joined  afterwards,  without  any 
reason,  and  without  being  in  a  capacity  to  control  the  act  of  their 
co-executor,  either  before  or  after  that  act  was  done,  what  grounds 
has  any  Court  in  conscience  to  charge  them.     Equity  arises  out  of 
a  modification  of  acts,  where  a  very  minute  circumstance  may  make 
a  case  equitable  or  iniquitous.    And  though  former  authorities  may 
and  ought  to  bind  the  determination  of  subsequent  cases  with  re- 
spect to  rights,  as  in  the  right  to  courtesy  or  dower,  yet  there  can 
be  no  rule  for  the  future  determination  of  this  Court  concerning  the 
acts  of  men.  .  .  .  The  only  act  that  affected  the  assets,  was  the  first 
that  discharged  the  debt,  and,  according  to  the  sense  of  the  bar, 
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transferred  the  legal  estate.  Then,  that  they  are  not  to  answer  for, 
and  the  second  is  nugatory."  And  see  Candler  v.  Tillett,  22  Beav. 
257. 

This  decision,  though  somewhat  doubted  by  Lord  Thurloio,  in 
Sadler  v.  Hobba,  2  Bro.  C.  C.  117,  is  approved  of  by  Lord  Alvanley, 
in  Scurfleld  v.  Howes,  3  Bro.  C.  C.  94,  and  Hovey  v.  Blakeman,  4 
Ves.  608.  Nor  does  Lord  Eldon  attempt  to  overrule  it  in  the  prin- 
cipal case,  although  he  speaks,  most  probably,  with  reference  to 
West  ley  v.  Clarke,  as  one  of  the  cases  that  had  pared  down  the 
rule.  See  also  Chambers  v.  Minchin,  7  Ves.  198.  The  dictum, 
however,  of  Lord  Northington,  in  Westley  v.  Clarke  (see  1  Eden,  360)^ 
"that  the  rule  amounts  to  no  more  than  that  a  joint  receipt,  given 
by  executors,  is  a  stronger  proof  that  they  actually  joined  in  the  re- 
ceipt, because  generally  they  have  no  occasion  to  join  for  con- 
formity," has  not  been  approved  of.  And  in  an  import- 
ant case,  where  Lord  Eldon  had  again  *  occasion  to  con-  [  *  1024  J 
sider  the  subject,  his  Lordship  observed,  "  that  without 
going  through  all  the  cases,  it  is  obvious,  that, primd facie,  there  is 
this  distinction  between  executors  and  trustees:  that  one  executor 
can,  and  one  trustee  cannot,  give  a  discharge;  and  it  may  frequently 
happen,  as  in  Brice  v.  Stokes,  it  actually  happened,  not  only  that 
one  trustee  cannot  give  a  discharge,  but  that  the  instrument  of  trust 
provides  that  there  shall  be  no  discharge  without  an  act  in  which  all 
the  trustees  join.  Executors  seem  formerly  to  have  been  charged  on 
much  stricter  principles,  if  they  joined  unnecessarily,  though  with- 
out taking  the  control  of  the  money.  That  rule  is  now  altered. 
Whether  the  alteration  is  wholesome  may  be  a  question.  It  may 
be  laid  down  now,  as  in  Brice  v.  Stokes,  that,  though  one  executor 
hasj'omed  in  a  receipt,  yet  whether  he  is  liable  shall  depend  on  his 
acting.  The  former  was  a  simple  rule,  that  joining  shall  be  consid- 
ered as  acting;  but  in  the  cases  since  the  rule,  that  joining  alone 
does  not  impose  responsibility,  scarcely  two  judges  agree:"  Walker 
v.  Symonds,  3  Swanst.  63.  [Some  of  the  cases  try  to  put  trustees 
and  executors  on  the  same  footing  in  this  respect:  StelPs  Appeal, 
10  Barr,  153;  McKin  v.  Aulbach,  130  Mass.  481.] 

The  rule,  as  now  recognised,  is  perhaps  better  explained  by  Lord 
Redcsdale.  "  The  distinction,"  he  observes,  "  seems  to  be  this,  with 
respect  to  a  mere  signing:  that,  if  a  receipt  be  given  for  the  mere 
purpose  of  form,  then  the  signing  will  not  charge  the  person  not 
receiving;  but  if  it  be  given  under  circumstances  purporting  that 
the  money,  though  not  actually  received  by  both  executors,  was 
under  the  control  of  both,  such  a  receipt  shall  charge;  and  the  truo 
question  in  all  these  cases  seems  to  have  been,  whether  the  money 
was  under  the  control  of  both  executors.  If  it  was  so  consid- 
ered by  the  person  paying  the  money,  then  the  joining  in  the  re- 
ceipt by  the  executor  who  did  not  actually  receive  it.  amounted  to 
a  direction  to  pay  his  co-executor;  for  it  could  have  no  other  mean- 
ing.     He    became  responsible  for  the  application  of  the  money, 
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just  as  if  be  had  received  it: "  Joy  v.  Campbell,  IS.  &  L.  341.  And 
again,  in  Doyle  v.  Blake,  2  S.  &.  L.  242,  Jais  Lordship  observes, 
"The  true  consideration  in  a  question  of  this  kind  is,  whether  the 
executor  wbo  merely  joins  in  the  receipt,  bad  a  control;  and  his 
joining  in  the  receipt  is  evidence  of  that  control,  although  the  money 
was  actually  received  by  the  other." 

"We  may  conclude,  therefore,  that  where  funds  belonging  to  ex- 
ecutors are  not  under  the  individual  control  of  each  executor,  al- 
though one  of  them  joins  with  his  co-executor  in  any  act  or  receipt 
which  will  have  the  effect  of  putting  the  funds  into  his  hands,  as 
the  joining  was  absolutely  necessary,  and  was  not,  therefore  evi- 
dence that  the  executor  so  joining  theieby  assumed  a 
[*  1025  ]  control  over  the  fund,  the  principle  which  *  governs  the 
case  of  trustees  will  be  applicable,  and  he  will  not  be 
liable,  at  any  rate  where  he  has  used  due  caution,  for  the  misappli- 
cation of  the  fund  by  his  co-executor.  Thus,  it  is  laid  down  by 
Lord  Rosslyn,  in  Hovey  v.  Blakeman,  4  Ves.  608,  that  if  a  bill  of 
exchange  is  remitted  to  two  agents,  payable  to  them  personally, 
who,  on  the  death  of  the  principal  become  executors,  the  mere  in- 
dorsement of  one,  after  they  are  executors,  in  order  to  enable  the 
other  to  receive  the  money,  is  not  sufficient  to  charge  him  who  does 
not  receive  it. 

So,  if  stock  is  standing  in  the  names  of  two  executors,  the  join- 
ing of  one  executor  with  the  other  in  a  sale  would  be  considered 
with  reference  to  the  principles  applicable  to  trustees:  Chambers  v. 
Minchin,  7  Ves.  197. 

But  an  executor  will  not  be  justified  in  so  joining,  especially  after 
a  considerable  time  has  elapsed  from  the  testator's  death,  upon  the 
mere  representation  by  his  co-executor  that  the  stock  is  wanted  for 
payment  of  debts;  and.  if  he  neglects  to  make  proper  inquiries,  he 
will  be  liable  for  the  misappropriation  of  his  co-executor;  but  he 
will  not  be  charged  for  so  much  as  was  properly  applied.  This 
subject  was  much  discussed  in  the  important  case  of  Lord  Ship- 
brook  v.  Lord  Hinchinbrook,  11  Ves.  252,  16  Ves.  477,  where  three 
executors,  two  years  and  a  half  after  the  death  of  the  testator,  joined 
in  executing  a  power  of  attorney  to  a  co-executor  for  the  sale  of 
stock,  upon  his  representation  that  it  was  required  for  payment  of 
debts;  it  was  held  by  Lord  Eldon,  that  they  were  liable  for  so  much 
of  the  money  arising  from  the  sale  of  the  stock  as  was  misappro- 
priated by  their  co-executor,  but  not  for  such  part  as  they  could 
prove  was  applied  in  payment  of  debts,  although  at  the  time  he  was 
in  possession  of  other  funds,  part  of  the  assets  which  he  h;.d  not 
received  through  them,  and  which  funds  he  wasted;  and  his  Lord- 
ship held,  that  if  it  could  not  be  ascertained  that  any  part  of  the 
money  had  been  applied  in  payment  of  debts,  the  executors  would 
be  liable  for  the  whole  sum;  and  he  directed  an  inquiry,  whether 
the  specific  money  received  by  the  co-executor  was  applied  in  dis- 
charge of  any,  and  what  debts.     See  also   Underwood  v.  Stevens,  1 
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Mer.  712;  Bick  v.  Motley,  2  My.  &  K.   312;   Williams  v.  Nixon,  2 
Beav.  472;  Ilewett  v.  Foster,  0  lVav.  259. 

Where  an  executor  gave  a  receipt  for  money  due  to  the  estate, 
purporting  to  be  .signed  by  bis  co-executor  as  well  as  himself,  ho 
having  in  fact  forged  the  name  of  his  co-executor,  it  was  held  that, 
although  the  debtor  intended  to  have  the  receipt  of  both  of  the 
executors,  the  receipt  of  one  was  sufficient  to  discharge 
him:  Charlton  v.  Earl  *  of  Durham,  I  L.  R.  Ch.  App.  433.  [*  L026  | 
[These  rules  are  of  much  less  importance  in  America  than 
in  England  because  here  administrators,  executors,  trustees,  &c, 
are  required  to  give  a  bond  for  the  faithful  performance  of  their 
duties,  and  very  often  the  bond  is  a  joint  one,  giving  a  remedy 
against  them  all  for  a  breach  by  either,  whether  the  misconduct  was 
joint  or  only  by  one:  Jeffries  v.  Lawson,  39  Miss.  791;  Ames  v. 
Armstrong,  106  Mass.  35;  Braxton  v.  State,  25  Ind.  82;  Anderson  u. 
Miller,  G  J.  Marshal,  568;  Newcomb  v.  Williams,  9  Met.  525.] 

Executor  paying'  over  assets  to  or  placing  them  unnecessarily  un- 
der the  control  of  his  Co-executor.] — According  to  the  same  princi- 
ple, by  which  an  executor  is  liable  for  joining  with  his  co-execntor 
in  a  roceipt,  ho  is  also  liable  if  he  receive  the  whole  or  part  of  tho 
testator's  assets,  and  pay  it  over  voluntarily  and  unnecessarily  to 
his  co-executor,  and  the  same  is  embezzled  or  lost.  See  Toicnsend 
v.  Barber,  1  Dick.  350,  in  which  case  an  executor,  who  possessed 
fourteen  East  India  Bonds,  part  of  the  testator's  assets,  having  per- 
mitted another  executor  to  get  them  into  his  possession,  who  dis- 
posed of  them  and  afterwards  became  bankrupt,  his  estate  was  held 
liable  to  answer  the  value  of  the  bonds.  See  also  Candler  v.  77/- 
lett,  22  Beav.  263.  [Adair  v.  Brimmer,  74  N.  Y.  539;  Edmonds  v. 
Crenshaw,  14  Pet.  166.] 

So,  in  Langford  v.  Gascoyne,  11  Ves.  333,  the  widow  of  the  tes- 
tator gave  a  bag  of  money  to  Spurrell,  who  delivered  it  over  to 
Gascoyne,  one  of  his  co-executors,  without  Lambert,  the  other  co- 
executor — who,  it  seems,  was  present  at  the  time — having  said  or 
done  anything  whereby,  or  in  consequence  of  which,  the  money  was 
so  placed  in  the  hands  of  Spurrell.  It  was  held  by  Sir  W.  Grant, 
M.  11.,  that  Spurrell  and  Gascoyne,  but  not  Lambert,  were  to  be 
charged  with  the  money  contained  in  the  bag.  "  The  rule,"  ob- 
served his  Honor,  "  in  all  the  cases  is,  that  if  an  executor  does  any 
act,  by  which  money  gets  into  the  possession  of  another  executor, 
the  former  is  equally  answerable  with  the  other;  not  where  an 
executor  is  merely  passive,  by  not  obstructing  the  other  in  receiving 
it.  But  if  the  one  contributes  in  any  way  to  enable  the  other  to 
obtain  possession,  he  is  answerable,  unless  he  can  assign  a  sufficient 
excuse,  as  there  was  in  Bacon  v.  Bacon,  5  Ves.  331,  a  justifiable 
object. 

"  In  this  case,  Spurrell  chooses  to  part  with  his  money,  of  which 
he  had  the  possession,  probably  from  an  innocent  motive,  thinking 
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Gascoyne  more  fit  to  be  trusted  with  it  than  himself  or  the  other 
executor.  But  in  most  of  these  cases,  where  executors  were  charged, 
the  motive  was  innocent,  only  the  result  was  unfortunate.  I  feel 
very  great  reluctance  to  charge  an  executor  in  such  a  case;  but  it 
is  impossible,  without  breaking  through  the  rule,  not  to  say  he  has 
exercised  an  act  of  judgment  and  discretion, — an  act  of  selection, — by 
putting  the  money  into  the  hands  of  Gascoyne  rather  than  the  other 
executor,  or  keeping  it  himself,  depriving  himself  and  the  other 
executor  of  any  control  over  it.  He  did  that  act,  and  this  loss  is 
the  consequence.  This  is  a  very  hard  case,  but  so  are  all  these 
cases. 

As  to  tile  other  executor,  Lambert,  it  is  impossible  to 
[*1027]  *  charge  him.  He  has  neither  done  nor  said  anything 
that  in  any  degree  contributed  to  the  loss  of  the  money, 
or  to  its  getting  into  the  hands  of  Gascoyne.  It  is  not  incumbent 
upon  one  executor  by  force  to  prevent  its  getting  into  the  hands  of 
another."      See  also  Trutch  v.  Lamprell,  20  Beav.  110. 

So  an  executor  is  liable  if  by  any  other  means  he  puts  the  assets 
into  the  possession  of  his  co-executor,  as  if  he  gives  him  a  power 
of  attorney  to  collect  the  assets  {Doyle  v.  Blake,  2  S.  &  L.  231; 
Kilbee  v.  Sneyd,  2  Moll.  200;  Lees  v.  Sanderson,  4  Sim.  28);  or 
securities  whereby  he  is  enabled  to  receive  the  money  due  thereon 
(Candler  v.  Tillett,  22  Beav.  263);  or  if  he  joins  his  co-executor  in 
indorsing  (Hovey  v.  Blakeman,  4  Ves.  608)  or  drawing  (Saddler 
x.  Hobbs,  2  Bro.  C.  C.  114)  a  bill  whereby  he  obtains  sole  posses- 
sion of  the  proceeds.  And  see  Gregory  v.  Gregory,  2  Y.  &  C.  Exch. 
Ca.  313;  Dines  v.  Scott,  T.  &  R."  361;  Clough  v.  Bond,  3  M.  &  C. 
407;  but  see  Balchen  v.  Scott,  2  Ves.  jun.  678. 

Ancl,  upon  this  principle,  it  is  laid  down  by  Chief  Baron  Hale, 
in  Gill  v.  Attorney -General,  Hard.  314,  that  though,  in  the  case  of 
joint-executors,  none  is  chargeable  for  more  than  comes  to  his  hands 
severally,  yet  if,  by  agreement  amongst  themselves,  one  be  to  receive 
and  intermeddle  with  such  a  part  of  the  estate,  and  another  with 
such  a  part,  each  of  them  will  be  chargeable  for  the  whole:  because 
the  receipts  of  each  are  pursuant  to  the  agreement  made  betwixt 
both;  and  see  Moses  v.  Levi,  3  Y.  &  C.  Exch.  Ca.  359.  [If  an  exe- 
cutor knowing  him  to  be  unfit,  allows  his  co-executor  to  attend 
solely  to  the  active  management  of  the  estate  or  to  receive  all  of 
the  funds,  he  may  be  held  liable  because  of  his  own  negligence. 
Wavman  v.  Jones,  4  Md.  Ch.  500;  Pirn  v.  Downing,  11  S.  & 
R.  71.] 

But  the  rule  does  not  apply,  if,  in  the  discharge  of  a  necessary 
duty,  an  executor  pays  over  money  to  his  co-executor  to  discharge 
debts  in  the  ordinary  course  of  business.  Thus,  in  Bacon  v.  Bacon, 
5  Ves.  331,  an  executor  residing:  in  London  paid  700Z.  to  Kirby, 
his  co-executor,  who  resided  in  the  country,  who  had  been  (the 
confidential  attorney  and  agent  of  the  testator,  to  pay  the  debts  of 
the  testator  owing  to  creditors  in  his  neighbourhood,  Kirby  inform- 
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ing  him  that  ho  had  no  money  belonging  to  the  testator  in  his 
hands;  and,  upon  Kirby  afterwards  producing  a  hook  of  accounts, 
containing  a  list  of  debts,  which  he  alleged  he  had  paid,  exceeding 

7(H)/.,  and  also  an  account  of  debts  remaining  unpaid,  which,  with 
tho  debts  alleged  to  have  been  paid,  exceeded  1200Z.,  he  induced 
his  co-executor  to  advance  a  further  sum  of  500/.,  in  order  to  enable 
him  to  discharge  tho  debts  then  remaining  unpaid,  Lord  Rosslyn 
held,  that  tho  executor  who  had  paid  the  money  should  not  1  e 
charged  with  the  loss  of  it. 

So,  where  three  executors  and  trustees  were  authorised  to  carry 
on  tho  testator's  farming  business,  which  was  by  arrange- 
ment managed  *  by  one  of  them,  it  was  held  by  Sir  J.  [  *1028] 
Romiiiy,  M,  R.,  that  in  taking  the  accounts  tho  executor 
who  managed  tho  farm  was  to  be  considered  as  an  Agent:  Topi  is  v. 
Hurrell,  19  Beav.   423;  and  see  Home  v.  Pringle,  8  C.   Sc  F.  288. 

Upon  tho  same  principle,  Lord  Redesdalc,  putting  the  case  of  an 
executor  living  in  London,  remitting  money  to  his  co-executor  in 
Suffolk,  to  pay  debts  owing  there,  observes,  "He  is  considered  to 
do  this  of  necessity:  ho  could  not  transact  business  without  trusting 
some  person,  and  it  would  be  impossible  for  him  to  discharge  his 
duty  if  ho  is  made  responsible  where  he  remitted  to  a  person  to 
whom  he  would  have  given  credit  and  would  in  his  own  business 
have  remitted  money  in  the  same  way:"  Joy  v.  Campbell,  1  S.  & 
L.  341;  and  see  Chambers  v.  Minchin,  6  Ves.  193. 

Nor  will  an  executor  be  liable  for  the  loss  of  a  fund  which  he 
handed  over  to  his  co-executor,  if  he  had  no  legal  right  to  retain 
it  (Davis  v.  Spurling,  1  Russ.  &  My.  64;  Crisp  v.  Spranger.  Nels. 
109;  Keane  v.  Eobarts,  4  Madd.  332);  nor  if,  having  disclaimed 
and  renounced,  he  applies  it  as  tho  agent  of  the  one  who  proved  tho 
will  (Dove  v.  Everard,  1  Russ.  &  My.  231;  Stacey  v.  Elph,  1  My. 
&  K.  195).  Secus,  if  he  has  once  acted:  Doyle  v.  Blake,  2  S.  &  L. 
245.  ["The  same  rules  that  apply  to  tho  powers  and  liabilities  of 
co-executors,  apply  also  to  the  powers  and  liabilities  of  joint  ad- 
ministrators:" Perry  on  Trust,  Sec.  425;  Neal  v.  Herberts,  1  McMul. 
Eq.,  495;  Murray  v.  Blathford,  1  Wend.  583] 

A  distinction  was  taken  by  Lord  Harcourt,  between  the  effect  of 
a  legatee  and  of  a  creditor  seeking  to  charge  an  executor  joining  in 
a  receipt  with  his  co-executor  (Churchill  v.  Lady  Hobson,  1  P. 
Wms.  241),  which,  according  to  Lord  Northington,  seems  to  have 
this  meaning,  "that  a  creditor  may  at  law  charge  both  executors  on 
a  joint  receipt;  but  that,  in  equity,  where  alone  legacies  are  received, 
such  receipt  shall  not  be  conclusive,  but  the  Court  will  see  who 
actually  received,  and  charge  that  person  accordingly:"  Harden  v. 
Parsons,  1  Eden,  148;  but  Lord  Thurlow  in  Saddler  v.  Hobbs,  2 
Bro.  C.  C.  117,  said  that  it  seemed  to  him  an  odd  distinction. 

However,  it  seems  to  be  admitted,  that,  as  legatees  are  bound  by 
the  terms  of  the  will,  and  creditors  are  not,  in  many  cases  executors 
would  be  discharged  as  against  legatees,  when  they  would  not  as 
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against  creditors;  for  example,  in  Doyle  v.  Blake,  2  S.  &.  L.  231, 
240,  245,  where  the  testator  appointed  executors,  and  directed  them 
to  turn  all  his  property  into  cash,  and  deposit  it  with  Martin  Horan, 
Lord  Redesdale  said,  that,  if  the  executors  had  collected  the  effects, 
and  had  paid  the  amount  to  Martin  Horan,  still,  if  a  creditor  had 
remained  unpaid,  he  might  have  charged  them,  upon  the  insol- 
vency of  Horan;  whereas,  in  the  case  of  a  legatee,  the 
[  *  1029  ]  executors  might  justify  themselves  by  the  *  directions 
in  the  will.     See  Wilson  v.  Keating,  4  De  G.  &  Jo.  593. 

"Where  a  trustee  becomes  aware  of  a  breach  of  trust,  either  med- 
itated or  committed  by  his  co-trustee,  and  he  conceals  it,  or,  at  any 
rate,  abstains  from  taking  the  needful  steps  by  injunction  or  action, 
either  to  prevent  it  or  to  obtain  restitution  or  redress  on  behalf  of 
his  cestui  que  trust,  he  will  render  himself  liable  for  the  miscon- 
duct of  his  co-trustee:  Boardmanx.  Mosman,  1  Bro.  C.  C.  68;  Wal- 
ker v.  Symonds,  3  Sm.  41 ;  Blackicood  v.  Borrotves,  2  Conn.  &  L. 
477;  Booth  v.  Booth,  1  Beav.  125;  Williams  v.  Nixon,  2  Beav.  472; 
In  re  Chertsey  Market,  6  Price,  279;   Oliver  v.  Court,  8  Price,  166. 

It  was  held  at  one  time  that  joint  administrators  were  like  trus- 
tees, and  that  one  of  several  joint  administrators  could  not,  like  an 
executor,  bind  associates  {Htidson  v.  Hudson,  1  Atk.  460);  it  was, 
however,  afterwards  determined  that  joint  administrators  and  co- 
executors  had  in  this  respect  co-equal  powers:  Wetland  v.  Fenn,  2 
Ves.  267,  cited. 

Where  a  sole  trustee,  who  has  died  owing,  by  reason  of  a  breach 
of  trust,  a  debt  to  the  trust  estate,  his  executor  or  administrator  has 
a  right  of  retainer  in  respect  of  such  debt  as  against  the  other  cred- 
itors, and  he  is  bound  to  exercise  that  right  if  required  to  do  so  by 
the  cestui  que  trust:  Plumer  v.  Marchant,  3  Burr.  1380;  3  A.  &  E. 
847,  cited;  Sander  v.  Heathfield,  19  L.  B.  Eq.  21. 

The  usual  indemnity  clause,  in  instruments  by  which  trusts  are 
created,  that  one  trustee  shall  not  be  answerable  or  accountable  for 
the  acts,  receipts,  or  defaults  of  his  co-trustees,  does  not,  it  seems, 
give  any  protection  against  the  acts  of  co  trustees,  but  merely  ex- 
presses what  a  Court  of  equity  would  hold,  in  the  absence  of  such 
clause.  See  Worrall  v.  Harford,  8  Ves.  8;  Daicson  v.  Clarke,  18 
Ves.  254;  Moyle  v.  Moyle,  2  Buss.  &  My.  170;  Macdonnell  v.  Hard- 
ing, 7  Sim.  176;  Clough  v.  Dixon,  8  Sim.  594;  3  My.  &  Cr.  490: 
Munch  v.  Cockerell,  9  Sim.  339;  5  My.  &  Cr.  339;  Brumridge  v. 
Brumridge,  27  Beav.  5;  Reyden  v.  Wesley,  29  Beav.  213. 

And  now,  by  Lord  St.  Leonards'  Act  (22  &  23  Vict,  c.  35,  s. 
31),  "  Every  deed,  will,*  or  other  instrument  creating  a  trust,  either 
expressly  or  by  implication,  shall,  without  prejudice  to  the  clauses 
actually  contained  therein,  be  deemed  to  contain  a  clause  in  the 
words  following  (that  is  to  say),  'That  the  trustees  or  trustee  for  the 
time  being  of  the  said  deed,  will,  or  other  instrument,  shall  be  re- 
spectively chargeable  only  for  such  monies,  stocks,  funds,  and  secur- 
ities as  they  shall  respectively  actually  receive,  notwithstanding 
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their  respectively  signing  any  receipt  for  the  sake  of  con- 
formity, and  shall  be  answerable  *  and  accountable  only  [  *  1030  ] 
for  their  own  acts,  receipts,  neglects,  or  defaults,  and  not 
for  those  of  each  other,  nor  for  any  banker,  broker,  or  other  person 
with  whom  any  trust-monies  or  securities  may  be  deposited,  nor  for 
any  insufficiency  or  deficiency  of  any  stocks,  funds,  or  securities,  nor 
for  any  other  loss,  unless  the  same  shall  happen  through  their  own 
wilful  default  respectively;  and  also  that  it  shall  be  lawful  for  the 
trustees  or  trustee  for  the  time  being  of  the  said  deed,  will,  or  other 
instrument,  to  reimburse  themselves  or  himself,  or  payor  discharge 
out  of  the  trust  premises,  all  expenses  incurred  in  or  about  the  ex- 
ecution of  the  trusts  or  powers  of  the  said  deed,  will,  or  other  instru- 
ment,' "     See  In  re  Brier,  20  Ch.  D.  238. 

But  the  wording  of  the  indemnity  clause  is  sometimes  so  exten- 
sive' as  to  protect  a  trustee  from  the  consequences  of  what  might 
otherwise  be  a  breach  of  trust.  See  Wilkins  v.  Hogg,  8  Jur.  N.  S. 
25,  where  Lord  Westbury,  C,  in  a  judgment  which  will  repay  an  at- 
tentive perusal,  affirmed  the  decision  of  Sir  J.  Stuart,  V.-C,  re- 
ported 3  Giff.  110. 

Independent  of  any  express  contract  of  indemnity,  a  trustee  who 
accepts  office  at  tho  request  of  a  cestui  que  trust  is  entitled  to  be  in- 
demnified by  that  cestui  que  trust  personally  against  all  loss  which 
may  accrue  in  the  proper  execution  of  the  trust.  Where,  for  in- 
stance, the  trustee  of  shares  in  a  company  is  made  a  contributory  on 
the  failure  of  the  company,  he  can  compel  the  cestui  que  trust  to 
repay  him  what  he  has  been  obliged  to  pay  in  respoct  of  the  shares 
in  settlement :  Jervis  v.  Wolferstan,  18  L.  R.  Eq.  18. 

And  in  such  a  case  trustees  and  executors,  after  the  death  of  the 
cestui  que  trust,  are  entitled  to  be  indemnified  out  of  his  estate,  and 
for  that  purpose  can  call  upon  residuary  legatees  to  refund  what 
has  been  paid  to  them  (lb. ) ;  and  the  mere  fact  that  the  executor, 
previous  to  paying  tho  residuary  legatees,  had  notice  of  a  contingent 
liability,  as,  for  instance,  that  trustees  on  behalf  of  the  testator  as 
cestui  quo  trust  held  shares  in  a  company,  which  might  be  wound  up, 
and  in  respect  of  which  the  trustees  (whom  the  testator  was  bound 
to  indemnify)  might  bo  liable  as  contributories,  is  immaterial.     lb. 

But,  in  the  absence  of  contract,  trustees  cannot  claim  an  indem- 
nity from  cestuis  que  trust  beforehand,  against  a  liability  which  has 
not  actually  arisen  and  may  never  arise:  Brough  v.  Oddy,  1  Russ. 
&  My.  55;  Hughes- Hallett  v.  Indian  Mammoth  Cold  Mines  Co.,  22 
Ch.  D.  561,  not  following  Lord  Ranelaugh  v.  Hayes,  Vern.  189;  In 
re  Mullet,  Mullett  v.  Haicorth,  W.  N.,  June  20, 1885,  p.  130. 

*Husband — how  far  liable  for  the  devastavit  of  h  is  wife,  [  *  1031  J 
as  executrix  or  administratrix.] — In  this  place  may  be 
considered  how  far  a  husband  and  his  wife,  being  an  executrix  or 
administratrix,  are  liable  for  devastavits. 

The  husband,  irrespective  of  tho  Married  Women's  Property  Acts, 
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1870,  1874,  and  1882,  viz.,  33  &  34  Vict.  c.  93,  37  &  38  Vict.  c.  50, 
and  45  &  46  Vict  c.  75,  would,  it  seems,  have  been  liable  during 
coverture  for  any  devastavit  of  his  wife:  Adair  v.  Shaic,  1  S.  &  L. 
263;  and  see  Kings  v.  Hilton,  Cro.  Car.  603;  Lumley  v.  Hutton,  1 
Boll.  Bep.  268,  269;  Bachelor  v.  Bean,  2  Vern.  61,  He  would, 
moreover,  afterwards,  upon  taking  out  administration  to  his  wife,  in 
order  to  obtain  possession  of  her  choses  in  action,  be  liable  under 
30  Car.  2,  c.  7,  explained  and  made  perpetual  by  4  &  5  Will,  &  M. 
c.  24,  s.  12. 

If,  moreover,  a  devastavit  were  committed  during  the  coverture, 
the  husband  during  the  life  of  his  wife  was  liable  both  at  law  and 
in  equity,  as  he  would  be  presumed  to  have  authorised  the  dealings 
of  his  wife  {Adair  v.  Shaw,  1  S.  &  L.  266;  Smith  v.  Smith,  21  Beav. 
385);  even  though  she  might  have  been  living  separate  from  him 
(Paget  v.  Read,  1  Vern.  143);  and  assets  admitted  by  husband  and 
wife  might  be  proved  as  a  debt  of  the  husband's  on  his  bankruptcy: 
Ex  parte  M' 'Williams,  1  S.  &  L.  173. 

At  law  the  liability  of  the  husband,  for  a  devastavit  committed 
during  as  well  as  before  coverture,  unless  a  judgment  had  been  ob- 
tained against  him  and  his  wife  (Mounson  v.  Bourn,  Cro.  Car.  519: 
Baron  v.  Berkley,  1  Lutw.  670;  1  Saund.  216,  a,  note  to  Wheateley 
v.  Lane,  or  goods  remained  in  his  hands  in  specie,  when  they  might 
be  recovered  by  an  action  of  trover  or  detinue  (1  S.  &  L.  262),  en- 
tirely ceased  at  his  wife's  death:  Adair  v.  Shaic,  1  S.  &  L.  261. 

But  in  equity,  the  husband  surviving  the  wife  would  be  liable  for 
the  assets  which  came  to  his  hands,  upon  the  ground  that  all  per- 
sons who  come  into  possession  of  property  bound  by  a  trust,  with 
notice  of  the  trust,  would  be  affected  by  it.  See  Lord  RedesdaWs 
able  judgment  in  Adair  v.  Shaw,  1  S.  &  L.  247,  where  he  held,  that 
the  assets  of  a  deceased  husband  of  an  administratrix  were  charge- 
able in  equity  for  the  waste  committed  during  the  coverture;  and 
see  Clough  v.  Bond,  3  My.  &  Cr.  490;  Smith  v.  Smith,  21  Beav. 
385;  and  Soady  v.  Turnbull,  1  L.  B.  Ch.  App.  494. 

But,  although  the  husband  of  an  administratrix  might  have  be- 
come liable  to  make  good  to  the  next  of  kin  of  the  intestate  the  as- 
sets received  by  himself  or  his  wife  during  the  coverture,  yet,  if  the 
husband,  at  his  death,  made  his  wife  his  executrix,  and 
[  *1032]  she  *  possessed  assets  more  than  sufficient  to  answer  tho 
demands  of  the  next  of  kin,  after  paying  the  other  debts, 
the  estate  of  the  husband  was  discharged;  and,  therefore,  the  next 
of  kin  could  not  sue  an  administrator  cum  testamento  annexo  of  tho 
husband:   Tyler  v.  Bell,  2  My.  &  Cr.  89. 

If  the  wife  survived  the  husband — according  to  Lord  Redesdale, 
even  if  she  were  covert  when  administration  was  taken  out — she 
would  be  liable  for  waste,  even  though  it  were  the  act  of  the  hus- 
band, because,  iu  the  language  of  the  old  cases,  it  was  her  folly  to 
take  a  husband  vrho  should  so  misconduct  himself:  Adair  v.  Shaw, 
1  S.  &  L.  258. 
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And  an  executrix  in  such  position,  although  only  responsible  at 
law  to  creditors,  would,  in  equity,  be  responsible  to  legatees.  In 
Clough  v.  Dixon,  8  Sim.  598,  however,  Sir  /,.  Shadwell,  V.  C,  says, 
"I  do  not  think  that  the  reasoning  of  Lord  Redesdale  is  satisfactory, 
where  he  says,  that  a  married  woman,  an  executrix,  would  bo  re- 
sponsible to  the  creditors  of  tho  testator  after  coverture."  But  his 
Honor,  according  to  the  distinction  which  has  been  taken,  admitted, 
in  a  subsequent  case,  that  where  a  person  was  executrix  or  admin- 
istratrix before  marriage,  and  the  assets  were  wasted  during  tho 
coverture,  a  creditor  or  legatee  of  the  testator  had  a  right  to  sue 
the  executrix  or  administratrix  as  well  as  her  husband:  Kingham 
v.  Lee,  15  Sim.  401;  Vaughan  v.  Vanderstegen,  2  Drew.  385;  Soady 
v.  Turnbull,  1  L.  R.  Ch.  App.  4(J4. 

The  liability  of  the  husband  of  a  married  woman  trustee,  execu- 
trix, or  administratrix,  is  limited  under  the  Married  Women's  Prop- 
erty Acts,  though  he  may  have  intermeddled  in  the  trust  or  admin- 
istration after  marriage;  but  the  liability  is  different  under  each 
Act.     See  note  to  Halme  v.  Tenant,  vol.  i.,  p.  589-595. 

Remedies  against  Trustees  and  Executors.} — Proceedings  in  equity 
for  a  breach  of  trust  may  be  taken  by  the  cestuis  que  trust  against 
their  trustees  or  executors:  Devaynes  v.  Robinson,  24  Beav.  80. 
And  this  may  be  done  now  under  15  &  16  Vict.  c.  80,  s.  45,  and  tho 
Rules  of  the  Supreme  Court,  1883,  Order  LV.,  part  2,  on  an  origi- 
nating summons  under  which,  being  in  effect  an  administration 
action,  trie  Court  has  jurisdiction  to  make  trustees  and  executors 
liable  as  for  a  breach  of  trust,  and  to  pay  into  Court  the  sums  of 
money  in  their  hands:  In  re  Chapman's  Estate,  Eardell  v.  Chap- 
man, W.  N.  1886,  Feb.  6,  p.  17. 

And  a  cestui  que  trust,  having  reasonable  grounds  for  apprehend- 
ing that  a  trustee  who  has  committed  a  breach  of  trust  is  going 
abroad,  may  obtain  a  ne  exeat  regno :  Hoiukins  v.  Hoickins,  1  Drew. 
&  Sm.  75. 

But  cestuis  que  trust,  declining  themselves  to  institute  proceedings 
for  an  alleged  breach  of  trust,  cannot  legally  assign  the  moneys  re- 
coverable in  respect  thereof:  Hill  v.  Boyle,  4  L.  R.  Eq.  260.  [The 
remedy  of  the  cestui  que  trust  may  be  barred  by  concurrence,  ac- 
quiescence, or  executing  a  release:  Bispham's  Eq.  Sec.  147.] 

Where,  moreover,  a  trustee  has  made  default  in  payment  of  a  sum 
of  money  ordei'ed  by  the  Court  to  be  paid,  and  admitted  to  have 
been  in  his  possession,  an  attachment  may  be  issued  against 
him,  although  he  may  have  spent  the  *  money  before  the  [  *  1033  ] 
order,  and  be  unable  to  pav;  and  such  trustee  is  within 
the  third  exception  of  the  Debtors  Act,  1869  (32  &  33  Vict,  c.  62), 
s.  4;  Middleton  v.  Chichester,  6  L.  R.  Ch.  App.  152;  Harris  v. 
Ingram,  13  Ch.  D.  338,  conflicting  with  BaiTett  v.  Hammond,  10 
Ch.  D.  285.     As  to  wilful  default,  see  ante,  p.  1019. 

Cestuis  que  trust,  where  trustees  have  committed  a  breach  of  trust. 
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may  after  their  death  proceed  against  their  representatives,  even 
although  tho  loss  may  not  have  happened  until  after  the  death  of 
the  trustees  (Devaynes  v.  Noble,  24  Beav.  8G),  and  although  they 
may  have  distributed  the  assets  without  notice  of  the  breach  of  trust, 
unless  they  have  done  so  by  order  of  the  Court  (March  v.  Russell, 
3  My.  &  Cr.  31;  Knaichbull  v.  Fearnhead,  3  My.  &  Cr.  122;  Under- 
wood v.  Hatton,  5  Beav.  37;  Waller  v.  Barrett,  24  Beav.  413; 
Taijlor  v.  Taylor,  10  L.  R.  Eq.  477);  or  pursuant  to  22  &  23  Yict. 
c.  35,  s.  29;  and  the  cestuis  que  trust  may  recover  the  assets  di- 
rectly from  the  legatees  or  next  of  kin  amongst  whom  they  have 
been  distributed  (March  v.  Russell,  3  My.  &  Cr.  31;  Knatchbull  v. 
Fearnhead,  3  My.  &  Cr.  126;  Underwood  v.  Hatton,  5  Beav.  38),  un- 
less he  has  acquiesced  and  lain  by  while  the  rights  of  the  de- 
fendants have  been  altered  by  lapse  of  time:  Ridgway  v.  New- 
stead,  3  De  G.  F.  &  J.  474. 

Nor  can  trustees  who  have  committed  a  breach  of  trust  (Philipo 
v.  Munnings,  2  My.  &Cr.  300;  Watson  v.  Saul,  1  Giff.  188;  Doivnes 
v.  Bullock,  25  Beav.  61),  or  their  representatives  (Obee  v.  Bishop, 
1  De  G  F.  &  Jo.  137;  Story  v.  Gape,  2  Jur.  N.  S.  706.  See  also 
Brittlebank  x.  Goodwin,  5  L.  R.  Eq.  495;  Woodhousev.  Woodhoase, 
8  L.  R.  Eq.  514;  Dunne  v.  Doran,  13  Ir.  Eq.  Rep.  545;  Brereton 
v.  Hutchinson,  3  Ir.  Ch.  Rep.  361;  Carroll  v.  Hargrave,  5  Ir.  Rep. 
Eq.  123;  Coxwell  v.  Franklinski,  11  L.  T.  Rep.  N.  S.  153;  In  re 
Cross,  20  Ch.  D.  109),  or  solicitors  taking  moneys  bound  by  an 
express  trust  with  notice  thereof  (Burdick  v.  Garrick,  5  L.  R.  Ch. 
App.  240),  set  up  the  Statute  of  Limitations.  But  a  solicitor  re- 
ceiving money  in  the  character  of  agent  can,  it  seems,  do  so:  In  re 
Hindmarsh,  1  Drew.  &  Sm.  129;  Watson  v.  Woodman,  20  L.  R. 
Eq.  721.  [Trustees  can  set  up  the  negligence  of  the  cestui  que 
trust  in  asserting  his  rights:  New  Market  v.  Smart,  45  N.  H.  87; 
Smith  v.  Drake,  8  C.  E.  305;  Hunter  v.  Hubbard,  26  Texas,  537.] 

A  cestui  que  trust  also  whu,  with  knowledge  that  his  trustee  has 
committed  a  breach  of  trust,  obtains  from  him  a  part  only  of  that 
to  which  he  is  entitled  does  not  thereby  Avaive  his  right  to  such  further 
relief  as  he  may  be  able  to  obtain,  unless  an  intention  so  to  do  can 
be  clearly  inferred  from  the  surrounding  circumstances:  In  re  Cross, 
20  Ch.  D.  109. 

Moreover,  a  cestui  que  trust,  although  he  combine  the 
[  *  1034  ]  *  character  of  trustee,  may  proceed  against  a  tenant  for 
life  who  has  obtained  possession  of  the  trust  property, 
even  though  the  tenant  for  life  did  so  through  the  negligence  of 
the  cestui  que  trust  in  the  capacity  of  trustee.  See  Butler  v.  Carter, 
5  L.  R.  Eq.  276,  where,  by  a  marriage  settlement  made  in  1821, 
stock  belonging  to  the  wife  was  assigned  to  B.  and  another,  upon 
trust  for  the  separate  use  of  the  wife  for  life,  with  remainder  to 
the  husband  for  life,  with  remainder,  in  default  of  children  of  the 
marriage  to  B.  The  trustees  neglected  to  have  the  stock  transfer- 
red to  them,  and  it  remained  in  the  name  of  the  wife;  and  in  1822 
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the  husband  sold  it,  and  possessed  himself  of  the  proceeds.  B. 
died  in  1820,  the  husband  in  1858,  and  the  wife  in  1804.  There 
were  no  children.  In  180G,  B.'s  executors  claimed  the  trust  fund 
from  the  husband's  estate.  It  was  held  that  their  claim  was  not 
bound  by  the  Statute  of  Limitations,  or  by  acquiescence,  or  by  the 
fact  that  B.  was  one  of  tho  trustees  whose  negligence  rendered  the 
misapplication  of  the  fund  possible.  . 

By  "  the  Supreme  Court  of  Judicature  Act,  1873  "  (36  &  37  Vict 
c.  06),  it  is  enacted  that  "no  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  held  on  an  express  trust,  or  in  respect  of 
any  breach  of  such  trust,  shall  be  held  to  be  barred  by  any  Statute 
of  Limitations."     Sect.  25,  sub- sect.  2. 

But  by  37  &  38  Vict.  c.  57,  it  is  enacted  that  from  1st  January, 
1879,  no  money  or  legacy  charged  on  any  land  or  rent  shall,  though 
secured  by  an  express  trust,  bo  recoverable  but  within  the  time  al- 
lowed for  recovery  had  thero  been  no  express  trust.     Sect.  10. 

Nor  will  a  settlor,  who  has  covenanted  to  pay  a  sum  of  money, 
and  who  has  constituted  himself  a  trustee  thereof  (Stone  v.  Stone, 
5  L.  R  Ch.  App.  74;  and  see  Ruffles  v.  Alston,  19  L.  R.  Eq.  539), 
be  able  to  set  up  the  Statute  of  Limitations.  See  also  Burroices  v. 
Gore,  6  Ho.  Lo.  Ca.  907. 

But  if  a  settlor  simply  covenants  to  pay  a  sum  of  money  to  trustees, 
he  does  not  thereby  render  himself  a  trustee,  and  a  breach  of  such 
covenant  will  be  barred  by  the  statute  (Stone  v.  Stone,  5  L.  B.  Ch. 
App.  74;  Spickemell  v.  Hotham,  Kay,  669),  but  trustees  neglecting 
to  enforce  the  covenant,  and  their  representatives,  will  remain  liable: 
Woodhouse  v.  Woodhouse,  8  L.  K.  Eq.  514. 

As  will  also  be  the  case  if  they  neglect  to  erfforce  a  covenant  for 
the  transfer  of  stock:  Fenwick  v.  Greemcell,  10  Beav.  412. 

In  the  case  of  a  bribe  received  or  other  profit  fraudulently  made 
by  a  person  in  a  fiduciary  j)osition,  the  cestui  que  trust  who  is 
wronged  is  not  barred  by  any  length  of  time,  so  long  as  the  wrong 
is  concealed  by  the  wrong-doer.  Per  James,  L.  J.,  in 
*  Metropolitan  Bank  v.  Heiron,  5  Ex.  D.  323.  But  when  [  *  1035  ] 
the  cestui  que  trust  discovers  the  fraud,  time  will  begin 
to  run  against  him,  and  if  he  allows  six  years  to  elapse  after  he  has 
discovered  such  fraud,  he  will  be  barred  by  the  Statute  of  Limita- 
tions: Metropolitan  Bank  v.  Heiron,  5  Ex.  D.  319,  324;  and  see 
South  Sea  Company  v.  Wymondsell,  3  P.  "Wms.  143. 

It  has  been  recently  decided  that  where  both  trustees  are  fully 
cognizant  of  a  breach  of  trust,  a  primary  liability  will  not,  in  the 
absence  of  the  cestui  que  trust,  be  attributed  to  one  trustee  for  whose 
benefit  it  was  intended  that  the  breach  of  trust  should  partially  enure, 
simply  because  he  derived  a  larger  indirect  benefit  from  the  trust 
money  advanced  than  the  other  trustee  anticipated:  Butler  v.  Butler, 
5  Ch.  D.  557;  7  Ch.  D.  116. 

As  to  an  inquiry  how  and  in  what  proportions  trustees  should  con- 
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tribute  to  make  good  a  breach  of  trust,  see  Butler  v.  Butler,  14  Ch. 
D.  329. 

Although  a  debt  be  barred  by  the  Statute  of  Limitations,  it  has 
long  been  well  established  that  an  executor  or  administrator  may  pay 
it,  if  due  to  a  stranger,  or  may  retain  it  if  due  to  himself  (Norton  v. 
Frecker,  1  Atk.  524;  Prince  v.  Rowson,  1  Mod.  20b;  Sharman  v. 
Mudd,  4  Jur.  N.  S.  527;  Stahlschmidt  v.  Lett,  1  Sm.  &  G.  415;  Hill 
v.  Walker,  4  K.  &  J.  166;  Coombs  v.  Coombs,  1  L.  R.  P.  &  M.  288). 
But  an  executor  or  administrator  would  commit  a  devastavit  who 
paid  a  debt  due  to  a  creditor  who  is  prevented  from  enforcing  it  by 
the  Statute  of  Frauds  (In  re  Rownson,  Field  v.  White,  29  Ch.  D.  358), 
and  for  the  same  reason  an  executor  or  administrator  cannot  retain 
such  debt  if  due  to  himself  (ib. ). 

Where  trustees  are  all  guilty  of  a  breach  of  trust,  and  the  cestui 
que  trust  who  has  obtained  a  decree  of  judgment  against  them  jointly, 
he  generally  (Rehden  v.  Wesley,  29  Beav.  215),  in  the  absence  of 
contract  at  the  creation  of  the  trust,  making  each  trustee  liable  only 
for  what  was  paid  to  himself  (Birls  v.  Betty,  6  Madd.  90),  enforces 
the  decree  against  all  the  trustees  equally.  But  he  may,  as  each 
trustee  is  responsible  for  the  whole  loss,  take  out  execution  against 
any  one  of  them  separately  (Ex  par 'e  Shakeshaft,  3  Bro.  C.  C.  197; 
Ex  parte  Angle,  Barnard.  Ch.  Rep.  425;  In  re  Chertsey  Market,  6 
Price,  278,  279;  Walker  v.  Symonds,  3  Swanst.  75;  Attorney- Gen- 
eral v.  Wilson,  1  Cr.  &  Ph.  28;  Ex  parte  Norris,  4  L.  R.  Ch.  App. 
280);  or  in  bankruptcy  he  may  prove  against  the  separate  estate  of 
each  trustee,  unless  he  has  irrevocably  elected  to  prove  against  the 
joint  estate  in  case  thev  constitute  a  firm:  In  re  J.  &  H.  Davison,  Ex 

parte  Chandler,  W.  N.  26  April,  18S4,  p.  107. 
[  *  1036]  *And  ifnder  the  general  power  of  appointing  receivers, 
given  by  the  Judicature  Act,  1873,  s.  25  (8),  and  also  by 
the  Rules  of  the  Supreme  Court,  order  XLII,  r.  28,  the  Court  has 
power  to  enforce  a  judgment  for  payment  of  money  into  Court  by  a 
defaulting  trustee,  by  the  appointment  of  a  receiver  of  his  equitable 
interest  in  this  country,  where,  from  the  debtor  being  out  of  the 
jurisdiction,  service  of  a  writ  of  attachment  cannot  be  effected.  In 
re  Coney,  Coney  v.  Bennett,  W.  N.  20  June,  1885,  p.  129. 

As  between  the  trustees  themselves,  a  contribution  or  apportion- 
ment may  in  a  proper  case  be  ordered  in  the  same  suit  (Priestman  v. 
Tindall,  24  Beav.  244;  Costello  v.  O'Rorke,  31.  R.  E.  172;  Fletcher 
v.  Green,  33  Beav.  513;  A.-G.  v.  Daugars,  33  Beav.  624;  Keogh  v. 
Keogh,  8  I.  Rep.  Eq.  179.  See,  however,  now,  36  &  37  Vict.  c.  66,  s. 
24,  and  Rules  of  the  Supreme  Court,  1883,  Order  XVI.  r.  48),  and, 
according  to  the  old  practice,  upon  a  new  bill  being  filed  (Ex parte 
Shakeshaft,  3  Bro.  C.  C.  198;  Perry  v.  Knott,  4  Beav.  180;  Baynard 
v.  Wooley,  20  Beav.  583;  and  see  Fletcher  v.  Green,  33  Beav.  513), 
and  if  one  trustee  pay  the  whole  of  what  is  due  from  all  of  them,  he 
will  have  a  lien  on  any  legacy  due  to  a  co  trustee  in  the  same  suit  by 
way  of  contribution:  Birks  v.  Micklethicait,  33  Beav.  40D;  Prime  v. 
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Savell,  W.  X.  1867,  p.  227;  but  the  Court  will  not  interfere  to  enforce 
contribution  or  apportionment  where  fraud  has  been  committed  by 
the  trustees:  Lingardv.  Bromley,  1  V.  &  B.  114;  Attorney-General  v. 
Wilson,  1  C.  <fc  Ph.  28;  Tarlton  v.  Hornby,  1  Y.  &C.  Exch.  Ca.  336. 

Moreover,  as  between  tho  trustees  themselves,  the  loss  may  bo 
thrown  primarily  upon  tho  trustee  most  in  fault,  or  his  estate:  Fclh<  r- 
stone  v.  West,  6  I.  R.  Eq.  80;  or  perhaps  in  a  case  where  one  true 
tee  has  got  a  benefit  to  himself  by  a  breach  of  trust  (Bahiu  v. 
Hughes,  W.  N.  1880,  Feb.  0,  p.  14)  or  stood  in  some  relation  towards 
the  innocent  trustee  which  justified  tho  Court  in  treating  him  as 
primarily  liable  (lb.),  ho  might  be  bound  to  indemnify  his  co-trus- 
tee. 

The  debt  duo  from  the  trustee  to  the  cestui  que  trust  is  a  specialty 
debt,  only  when  the  trustee  in  effect  engages  under  a  covenant  in  a 
deed  to  perform  the  trust  (TFood  v.  Hardisty,  2  Coll.  542;  Benson  v. 
Benson,  1  P.  Wins.  131;  Degy.Deg,  2  P.  Wins.  414;  Be  Dickson,  12 
L.  R.  Eq.  154;  Norris  v.  Sadleir,  8  I.  R.  Eq.  101,  519),  but  gen- 
erally it  is  only  a  simple  contract  debt  [Cox  v.  Bateman,  2  Yes.  280; 
Vernon  v.  Vawdry,  2  Atk.  119;  Lockhart  v.  Reilly,  1  De  G.  &  Jo. 
404),  and  being  an  equitable  debt  only,  it  would  not,  until  the  pas- 
sing of  the  Bankruptcy  Act,  1809  (32  &  33  Vict.  c.  71).  have  sup- 
ported a  petition  in  bankruptcy:  Ex  parte  Blencoive,  1  L.  R.  Ch.  App. 
393;  Ex  parte  Start  &  Co.,  13  L.  R.  Eq.  309.  And  where  the  breach 
of  trust  was  a  specialty  debt  as  regarded  the  cestui  que  trust,  it  will 
constitute  under  the  Mercantile  Law  Amendment  Act  (19 
&  20  Vict.  c.  97)  a  specialty  debt  *to  his  co-trustees:  [  *  1037  ] 
Lockhart  v.  Reilly,  1  De  G.  &  Jo.  404;  but  see  "Priest man 
v.  Tindall,  24  Beav.  244. 

Where  several  defendants  are  involved  in  a  breach  of  trust,  the 
Court,  in  decreeing  relief  in  respect  of  it,  decrees  the  costs  of  the 
suit  against  them  all,  on  the  principle  of  giving  the  plaintiff  the 
greater  security  for  the  payment,  and  without  regard  to  the  relative 
degrees  of  culpability  in  the  defendants  (Laurence  v.  Boicle,  2  Ph. 
140;  but  if  ono  of  them  has  been  compelled  to  pay  the  whole  costs, 
he  may  compel  contribution  by  the  others,  not  only  by  action,  but 
by  consent  it  appears,  on  a  motion  in  the  same  action :  Pitt  v.  Bon- 
ner, 1  Y.  &  C.  C.  C.  070. 

Where  a  trustee  is  indebted  to  the  estate,  and  is  in  default,  ho 
cannot  claim  any  portion  of  the  trust  estate  (Irby  v.  Irby,  25  Beav. 
032),  even  although  he  may  have  become  entitled  thereto  deriva- 
tively, for  example,  as  being  one  of  the  next  of  kin  of  a  cestui 
que  trust  who  had  died  intestate:  Jacubs  v.  Rylance,'  17  L.  R. 
Eq.  341. 

But  the  Court  has  no  power  to  intercept  the  interest  of  a  default- 
ing trustee  where  the  estate  he  takes  is  legal.  See  Fox  v.  Buckley, 
3  Ch.  D.  508.  There  a  testator  devised  certain  real  estate  for  life 
to  one  of  his  executors  and  trustees.  The  devisee  afterwards  com- 
mitted breaches  of  trusts,  and  then  filed  a  petition  for  liquidation. 
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It  was  held  by  the  Court  of  Appeal,  affirming  the  decision  of  Little, 
V.-C,  of  the  County  Palatine  of  Lancaster,  that  as  against  the  trus- 
tee in  the  liquidation,  the  life  estate  of  the  executor  and  trustee, 
being  legal,  could  not  be  taken  and  applied  in  replacing  losses  oc- 
casioned by  the  breaches  of  trust.  See  also  Ex  parte  Barff,  Be 
G.  613;  Egbert  v.  Butter,  21  Beav.  560;  Stone  v.  Bennett,  5  Cb.  D. 
555  cited. 

It  has  been  held,  moreover,  that  where  an  estate  has  been  devised 
to  a  person  who  is  a  debtor  to  the  testator,  there  is  no  lien  for  the 
debt  on  the  devised  estate:  Ex  parte  Barf,  De  G.  613. 

In  Woodyatt  v.  Gresley,  8  Sim.  180,  the  only  case  where  a  legal 
estate  appears  to  have  been  impounded,  depends  entirely  on  a  mat- 
ter of  contract. 

A  firm  of  partners  is  liable  if  a  trustee,  one  of  the  members  there- 
of, brings  trust  moneys  into  their  hands,  and  it  is  with  their  knowl- 
edge misapplied  (Eager  v.  Barnes,  31  Beav.  579).  A  firm  of  solici- 
tors, moreover,  is  liable  for  a  fraud  practised  by  one  of  its  members 
on  trustees  in  relation  to  matters  of  the  trust :  Sawyer  v.  Goodwin, 
W.  N.  1867,  p.  215;  Long  v.  Hay,  W.  N.  1871,  p.  134. 

A  corporation,  moreover,  is  liable  for  a  breach  of  trust: 
[  *  1038  ]   *  Attorney-  General  v.  Corporation  of  Leicester,  9  Beav. 
546. 

Where  a  cestui  que  trust  has  derived  any  profit  from  a  breach 
of  trust,  although  the  trustees  may  be  liable  in  the  first  instance, 
he  will,  to  that  extent  be  bound  to  recoup  the  trustees '( Trafford  v. 
Boehm,  3  Atk.  440;  Greenwood  v.  Wakeford,  1  Beav.  580;  Booth 
v.  Booth,  1  Beav.  125;  Fuller  v.  Knight,  6  Beav.  205;  WGachen  v. 
Dew,  15  Beav.  84;  Hobday  v.  Peters,  28  Beav.  354;  Burrowes  v. 
O'Brien,  15  Ir.  Ch.  Rep.  428;  Fetherstone  v.  West,  6  I.  R.  Eq.  86. 

Where  a  person  not  under  disability  having  a  partial  interest  in 
trust  funds,  as  for  instance  a  tenant  for  life,  has  been  a  party  to  a 
breach  of  trust,  whatever  benefit  he  may  take  under  the  settlement 
or  will  is  liable  to  be  retained  until  the  cestuis  que  trust  or  trustees 
have  been  recouped  the  amount  of  the  loss  sustained  by  the  trust 
estate:  Ex  parte  Mitford,  1  Bro.  C.  C.  398;  Priddy  v.  Rose,  3  Mer. 
105;  Burridge  v.  Row,  1  Y.  &  C.  C.  C.  183,  583;  Lincoln  v.  Wright,  4 
Beav.  432;  M'Gachen  v.  Dew,  15  Beav.  84;  Vaughton  v.  Noble,  30 
Beav.  34;  Barratt  v.  Wyatt,  30  Beav.  442;  Williams  v.  Allen,  32 
Beav.  650;  Lord  Kilworth  v.  The  Earl  of  Mountcashell,  15  Ir.  Ch. 
Rep.  565;  Kease  v.  Lane,  3  I.  R.  E.  .1,  7.  And  the  rule  is  applica- 
ble to  the  case  of  a  married  woman  being  entitled  to  property  to 
her  separate  use  without  restraint  upon  anticipation;  secus  where 
there  is  a  restraint  against  anticipation:  Clive  v.  Careiv,  1  J.  &  H. 
199. 

And  the  retainer  may  take  place,  not  only  as  against  the  cestui 
que  trust,  but  also  against  all  claiming  through  him,  such  as  general 
creditors  (Williams  v.  Allen,  32  Beav.  650),  judgment  creditors  (Kil- 
worth v.  Lord  Mountcashell,  15  I.  Ch.  Rep.  565),  assignees  in  bank- 
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ruptcy  (Ex  parte  King,  In  re  Severn,  1  Deac.  143;  Smith  v.  Smith, 
1  Y.  &  C.  Exch.  Ca.  338;  Burridge  v.  Row,  1  Y.  &  C.  C.  C.  183, 
583;  Jacubs  v.  Rylance,  17  L.  It.  Eq.  341),  and  also  as  against  all 
claiming  under  him,  with  the  usual  exception  of  purchasers  for 
value  vvithout  notice:  Priddy  v.  Rose,  3  Mer.  80;  Morris  v.  Livie,  I 
Y.  &  C.  C.  C.  380;  Cole  v.  Muddle,  10  Hare,  180;  Woodyatt  v.  Gres- 
ley,  8  Sim.  180. 

And  if  a  cestui  quo  trust,  with  knowledge  of  the  fact,  receives 
the  income  from  an  improper  investment,  he  is  bound  to  give  credit 
for  the  difference  between  it  and  the  income  which  would  have 
arisen  from  a  proper  investment  of  the  trust  fund:  Daviea  v.  Hodg- 
son, 25  Beav.  177. 

But  a  cestui  que  trust  who  has  merely  instigated  the  breach  of 
trust  without  deriving  any  benefit  therefrom  does  not  thereby  ren- 
der himself  personally  liable  to  recoup  the  trustees: 
Raby  v.  * Ridehalgh,  7  De  G.  M.  &  G.  108.  See  also  [  *1039] 
Walsham  v.  Stainton,  1  H.  &  M.  337;  Butler  v.  Butler, 
5Ch.  D.  554;  7  Ch.  D.  116;  Browne  v.  Maunsell,  5  Ir.  Ch.  Rep.  351; 
Bentley  v.  Robinson,  9  Ir.  Ch.  Rep.  479. 

As  to  inquiries  and  orders  relating  to  breaches  of  trust,  see  1 
Set.  Dec.  455,  4th  ed. 

But  where  directors  of  a  company,  who  are  in  effect  trustees,  by 
making  from  time  to  time  misrepresentations  to  the  shareholders, 
that  profit  had  been  made,  induce  them  to  pass  resolutions  declar- 
ing dividends,  the  directors,  on  the  wind-up  of  the  company,  will 
be  jointly  and  severally  liable  to  replace  the  dividends  thus  paid 
out  of  capital  (In  re  Exchange  Banking  Co.,  Flit  croft's  Case,  21  Ch. 
D.  519),  and  such  payments  of  dividends  out  of  capital  could  not, 
as  they  were  made  ultra  vires,  be  ratified  by  the  shareholders  (lb.), 
and  the  payment  of  the  dividends  to  the  shareholders  would  not  pre- 
vent the  directors  from  being  made  liable  to  replace  the  money  so 
that  it  might  be  applied  to  proper  purposes  (lb.);  and  as  the  claim 
was  for  a  breach  of  trust,  the  Statute  of  Limitations  could  not  be 
set  up  (lb.);  and,  moreover,  the  directors  could  not  set  off  any 
money  due  from  the  company  to  them  against  the  amounts  they 
were  ordered  to  replace:  lb. ;  and  see  Ex  parte  Pelly,  21  Ch.  D. 
492. 

AVhen  a  trustee  becomes  bankrupt,  what  he  owes  to  the  trust 
may,  without  proceedings  being  taken  in  equity  (Ex  parte  Norris, 
4  L.  R.  Ch.  App.  280),  be  proved  agaiust  his  estate  (Ex  parte 
Shakeshaft,  3  Bro.  C.  C.  197;  Keble  v.  Thompson,  3  Bro.  C.  C.  112; 
Bick  v.  Motly,  2  My.  &  K.  312;  Lincoln  v.  Wright,  4  Beav.  427), 
inclusive  of  interest  in  a  case  where  interest  would  have  been 
charged  in  equity:  Ex  parte  Brooke,  12  Ves.  128  cited;  Dornford 
v.  Dornford,  12  Ves.  127;  Moons  v.  De  Bemales,  1  Russ.  "301;  Bick 
v.  Motly,  2  My.  &  K.  312. 

But  if  the  bankrupt  be  beneficially  interested  in  the  trust  fund, 
the  value  of  such  interest  must  be  deducted  from  the   amount  due 
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from  him,  and  the  balance  only  can  be  proved  against  his  estate: 
Ex  parte  Turner,  2  De  G.  Mac.  &  G.  927 ;  Ex  parte  Bishop,  8  L. 
R.  Ch.  App.  718. 

Although  the  original  debt  is  barred  when  a  bankrupt  trustee 
obtains  his  order  of  discharge  (Ex parte  Holt,  1  Deac.  248),  never- 
theless where  a  trustee  indebted  to  the  trust  becomes  bankrupt,  it  is 
his  duty  to  prove  the  debt,  and  if  he  neglect  to  do  so,  he  will  be  liable 
for  the  dividends  which  might  have  been  received,  notwithstanding 
he  has  obtained  his  certificate  or  order  of  discharge:  Orrett 
[  *  1040  ]  v.  Corser,  21  Beav.  52;  and  see  Woodhouse  *  v.  Wooclhouse, 
8  L.  R.  Eq.  521. 

Where  the  breach  of  trust  by  a  bankrupt  was  a  sale  of  stock,  the 
cestui  que  trust  may  at  his  option  prove  for  the  proceeds  of  the 
sale,  or  the  value  of  the  stock  at  the  date  of  the  bankruptcy:  Ex 
parte  Shakeshaft,  3  Bro.  C.  C.  197;  Ex  parte  Gurner,  1  M.  D.  & 
De  G.  497;  Ex  parte  Moody,  2  Rose,  413;  Ex  parte  Stutley,  1  M. 
D.  &  De  G.  G43. 

Proof  may  be  made  against  a  bankrupt,  one  of  several  trustees, 
for  money  lost  by  a  breach  of  trust,  although  he  may  have  derived 
no  benefit  thereby:  (Ex  parte  Shakeshaft,  3  Bro.  C.  C.  197),  and 
although  the  other  trustee  be  solvent  (Ex  parte  Beilby,  1  G.  &  J. 
167),  and  against  whom  legal  proceedings  may  be  taken  (Ex  parte 
King,  1  Deac.  164);  and  proceedings  in  equity  may  at  the  same 
time  be  taken  against  the  solvent  trustee  to  compel  contribution: 
Lingard  v.  Bromley,  1  V.  &  B.  114;  Joy  v.  Campbell,  1  S.  &  L.  335, 
339;  Ottley  v.  Browne,  1  Ball  &  B.  360;  Ex  parte  Shakeshaft,  3 
Bro.  C.  C.  197. 

AVhere  all  the  trustees  are  bankrupt,  proof  may  bo  made  against 
the  estates  of  all,  provided  that  more  than  20s.  in  the  pound  is  not 
received:  Keblev.  Thompson,  3  Bro.  C.  C.  112;  Ex  parte  Poulson, 
1  De  G.  79. 

If  a  trustee  is  a  partner  in  a  bankrupt  firm  to  which  the  trust 
money  has  been  lent,  proof  may  be  made  either  against  the  joint 
estate  of  the  firm  or  the  separate  estate  of  the  trustee,  or  any  other 
partner  who,  from  his  participation  in  the  breach  of  trust,  has  ren- 
dered himself  a  constructive  trustee  (Ex  parte  Heaton,  Buck.  386; 
Ex  parte  Watson,  2  V.  &  B.  414;  Ex  parte  Woodin,  3  M.  D.  &  De 
G.  399;  Ex  parte  Poulson,  1  De  G.  79);  but  not  against  bcth  the 
joint  and  separate  estates:  Ex  parte  Barnewall,  6  De  G.  M.  &  G. 
795,  801. 

If  a  trustee  lend  trust  money  to  a  firm  of  which  he  is  not  a  mem- 
ber, upon  the  bankruptcy  of  the  firm  he  can  prove  against  the  joint 
estate;  but  if  he  lend  the  money  to  one  of  the  members  of  the  firm 
if  the  others  had  no  notice  of  the  trust,  he  can  only  prove  against 
the  separate  estate  of  the  partner  who  received  the  money,  even 
although  it  mav  have  been  used  for  the  purposes  of  the  partnership: 
Ex  parte  Apsey,  3  Bro.  C.  C.  265;  Ex  parte  Wheatley,  Cook's 
Bankrupt  Law,  534,  8th  ed. 
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If  the  other  partners  had  notice  of  the  trust,  proof  might  bo 
made  against  the  joint  estate  (Ex  parte  Clowes,  2  Bro.  C.  C.  595; 
Ex  parte  Peele,  0  Ves.  602;  Ex  parte  Bolland,  1  Mont.  &  Mac.  315; 
Ex  parte  Burton,  3  M.  D.  &  D.  304);  but  not  against  the  separate 
estate  of  each  partner  (Ex  parte  Beilby,  1  G.  &  J.  107;  Ex  parte 
Burton,  3  Mont.  D.  &  De  G.  304),  unless  the  firm  had 
by  their  *  transactions  constituted  themselves  directly  [  *1041] 
trustees  for  the  cestuis  que  trust:  Ex  parte  Wood  in,  3  M. 
D.  &  D.  3(J9,  and  as  notice  of.  the  trust  would  merely  constitute 
the  firm  constructive  trustees,  no  proof  can  be  made  for  profits: 
Stroud  v.  Gwyer,  28  Beav.  130;  Ex  parte  Burton,  3  M.  D.  &  1).  364. 

If  on  proof  by  a  trustee  against  a  bankrupt's  estate,  a  sum  less 
than  the  amount  duo  for  principal  and  interest,  be  received  as  be- 
tween tenant  for  life  and  remainderman,  the  following  apportion- 
ment would  take  place — interest  at  four  per  cent,  from  the  time 
when  the  tenant  for  life  became  entitled  to  interest,  would  be  cal- 
culated and  then  deducted  from  the  sum  received,  and  what  re- 
mained would  be  treated  as  the  principal:  Cox  v.  Cox,  8  L.  K.  Eq. 
343;  Ackroyd  v.  Ackroyd,  18  L.  R.  Eq.  313;  In  re  Tinkler's  Estate, 
20  L.  R.  Eq.  450;  overruling  In  re  Grabouski's  Settlement,  6  L.  R. 
Eq.  12;  and  see  lnnis  v.  Mitchell,  1  Ph.  710,  2  Ph.  340;  Turner  v. 
Newport,  2  Ph.  14. 

AVhere  a  testator  has  authorised  the  employment  of  his  estate  by 
a  firm  which  afterwards  became  bankrupt,  as  it  is  merely  the  cap- 
ital of  the  firm,  and  not  a  debt  due  from  it,  the  trustee  of  the  tes- 
tator's estate  cannot  prove  as  against  the  joint  creditors:  Scott  v. 
Izon,  34  Beav.  434. 

By  the  Bankruptcy  Act,  1809,  32  &  33  Vict.  c.  71,  an  order  of 
discharge  would  not  release  a  bankrupt  from  any  debt  or  liability 
incurred  by  means  of  a  breach  of  trust,  s.  49;  but  inasmuch  as 
such  debt  was  proveable  under  the  bankruptcy,  he  was,  pending 
the  bankruptcy  proceedings,  protected  by  s.  12  of  the  Act  from  at- 
tachment for  disobedience  to  an  order  to  pay  it:  Cvbham  v.  Dalton, 
10  L.  R.  Ch.  App.  055;  Noivell  v.  Nowell,  W.  N.  1870,  p.  248. 

Moreover,  by  the  Debtors  Act,' 1809  (32  &  33  Vict,  c.  02),  which 
abolished  arrest  and  imprisonment  for  debt  (amongst  other  excep- 
tions are),  default  by  a  trustee  or  person  acting  in  a  fiduciary  ca- 
pacity, and  ordered  to  pay  by  a  Court  of  equity,  any  sum  in  his 
piossession  or  under  his  control,  s.  4,  subs.  3. 

In  order  to  bring  a  trustee  within  the  exceptions,  it  is  not  neces- 
sary that  the  money  should  have  been  in  his  sole  possession  or 
under  his  sole  control.  Therefore,  where  a  sum  of  money,  forming 
part  of  the  assets  of  a  testator's  estate,  was  paid  into  a  bank  to  the 
joint  account  of  two  executors,  with  power  to  one  of  them  to  draw 
cheques,  and  he  drew  out  the  money  and  misapplied  it,  and  an 
order  was  made  against  both  executors  for  payment  of  the  money 
into  Court,  it  was  held  by  the  Court  of  Appeal,  affirming  the  deci- 
sion of  the  Master  of  the  Rolls,  that  the  other  executor  was  within 
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the  exception,  and  that  a  writ   of  attachment  might  be 
[  *  1042  ]  issued   against  him   for  *  non-payment  of   the  money: 

Evans  v.  Bear,  10  L.  R.  Ch.  App.  76. 
But  a  trustee  who  has  been  ordered  to  pay  money  which  he  had 
neglected  to  recover,  is   not  within  the  exception,  and  cannot  be 
committed  for  default  in  paying  the  money:  Ferguson  v.  Ferguson, 
10  L.  R.  Ch.  App.  GG1. 

Remedies  against  trustee  barred — by  concurrence — acquiescence 
or  release,  ivhen.] — The  remedy  of  a  cestui  que  trust  against  his 
trustee  for  a  breach  of  trust,  with  regard  to  the  investment  or  cus- 
tody of  the  trust  funds  may  be  barred — either  by  the  concurrence 
of  the  cestui  que  trust,  his  acquiescence  or  his  executing  a  release. 

In  the  principal  case  of  Brice  v.  Stokes,  it  is  laid  down  by  Lord 
Eldon,  that  when  the  cestui  que  trust  concurs  with  a  trustee  in  the 
misapplication  of  the  trust  funds,  he  cannot  be  heard  in  a  Court  of 
equity  to  complain  of  the  acts  of  the  trustee  which  he  has  himself 
knowingly  authorised,  ante,  p.  973;  and  see  Buckeridge  v.  Glasse, 
1  Cr.  &  Ph.  135;  Fellows  v.  Mitchell,  1  P.  Wins.  81;  Walker  v. 
Symonds,  3  Swanst.  04;  Byrchall  v.  Bradford,  6  Madd.  13;  Wilk- 
inson v.  Parry,  4  Russ.  272;  Ex  parte  Barneiuall,  6  De  G.  M.  & 
G.  801;  Griffiths  v.  Porter,  25  Beav.   236. 

And  a  cestui  que  trust,  who  is  also  a  trustee,  cannot  call  upon  a 
co- trustee  to  replace  stock  which  both  had  permitted  to  be  sold  out 
and  misapplied  (Butler  v.  Carter,  5  L.  R.  Eq.  281,  per  Lord  Rom- 
illy,  M.  R. ),  although  he  is  still  entitled  to  call  on  the  person  who 
has  actually  received  and  spent  the  money,  to  pay  to  him  that  part 
of  it,  which  became  his  own  property:  lb. 

But  a  cestui  que  trust  cannot  be  held  to  be  a  party  to  a  breach 
of  trust,  unless  it  be  shown  that  he  was  cognizant  thereof:  Bucke- 
ridge  v.  Glasse,  C.  &  Ph.  135,  per  Lord  Cotienham,  C. 

Persons,  moreover,  under  disability,  as  feme  coverts  (Parkes  v. 
White,  11  Ves.  221;  Lord  Mont  ford  v.  Lord  Cadogan,  19  Ves.  639, 
640;  Bateman  v.  Davis,  3  Madd.  98;  Ryder  v.  Bickerton,  3  Swanst. 
80.  note;  Underivoodv.  Stevens,  1  Mer.  717;  Creswell  v.  Dewell,  4 
Giff.  460),  or  infants  (Wilkinson  v.  Parry,  4  Russ.  276)  who  have 
concurred  in  a  breach  of  trust,  may  nevertheless  proceed  against 
the  trustees,  except  where  they  have  by  their  own  fraud  induced 
the  trustees  to  deviate  from  the  proper  performance  of  their  duties: 
see  Savage  v.  Foster,  9  Mod.  35,  ante,  p.  620;  Ryder  v.  Bickerton, 
3  Swanst.  82,  note;  Vandebend  v.  Levingston,  3  Swanst.  625;  Lord 
Mont  ford  v.  Lord  Cadogan,  19  Ves.  640;  Davies  v.  Hodgson,  25 
Beav.  187;  Evroy  v.  Nicholas,  2  Eq.  Ca.  Ab.  488;  Stikeman  v.  Dawson, 
1  De  G.  &  Sm.  90;  Wright  v.  Snowe,  2  De  G.  &  Sm.  321 ; 
[  *  1043]  Sharpe  v.  Foy,  4  L.  R.  Ch.  App.  35;  Re  Lush's  *  Trusts, 
4  L.  R.  Ch.  App.  591;  Arnold  v.  Woodhams,  16  L.  R. 
Eq.  33. 

As,  however,  a  married  woman,  with  regard  to  property  settled 
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to  her  separate  rise,  is  to  be  treated  as  a  ferae  sole  (Hulme  v.  Tenant, 
ante,  Vol.  1,  p.  575  and  note),  she  may  bind  her  separate  estate  by 
her  active  concurrence  in  a  breach  of  trust  (Clive  v.  Carew,  1  J.  & 
H.  199;  Crosby  v.  Church,  3  Beav.  485;  Pemberton  v.  Met! ill,  1 
Dr.  &  Sm.  266)5  unless  she  was  herself  either  deceived,  or  was  under 
the  pressure  of  undue"  inflnence  ( 117/ istler  v.  Newman,  A  Ves.  129; 
Walker  v.  Shore,  19  Ves.  393;  Hughes  v.  Wells,  9  Hare,  773),  or  if 
she  merely  acquiesced  in  or  approved  of  the  breach  of  trust,  with- 
out being  fully  informed  of  the  facts  of  the  case,  or  having  been 
an  actual  actor  in  tho  transaction  itself  (Sawyer  v.  Sawyer,  28  Ch. 
D.  595,  605;  see  also  Ryder  v.  Bickerton,  3  Swanst.  80,  n. ;  1  Eden, 
149,  n. ;  Mara  v.  Manning,  2  J.  &  Lai  3 LI,  318) ;  or  she  was  restrained 
from  anticipation:  Cocker  v.  Quayle,  1  Rnss.  &  My.  535;  Leedham 
v.  Chaivner,  4  K.  &  J.  465;  Walrond  v.  Walrond,  1  Johns.  24; 
Clive  v.  Carew,  1  J.  &  H.  199;  Derbishire  v.  Home,  3  De  G.  Mac. 
&G.  102,  IVB;  Fletcher  v.  Green,  33  Beav.  426;  Arnold  v.  Woodhams, 
16  L.  R.  Eq.  29;  Stanley  v.  Stanley,  7  Ch.  D.  589.  See,  also,  cases 
collected.  Vol.  1,  pp.  575,  576. 

The  concurrence,  however,  of  a  feme  covert  in  a  breach  of  trust 
will  not  ordinarily  affect  any  interest  beyond  that  settled  to  her 
separate  use.  Thus,  if  a  feme  covert  is  entitled  as  tenant  for  life 
of  a  fund  for  her  separate  use,  with  a  power  to  appoint  the  fund  by 
will  amongst  certain  persons,  although  she  may  concur  in  a  breach 
of  trust,  she  will  not  thereby  prevent  the  persons  taking  under  her 
appointment  from  proceeding  against  the  trustees  (Kellaivay  v. 
Johnson,  5  Beav.  319);  but  she  may,  it  seems,  do  so  where  she  has 
a  general  power  of  appointment.  See  Brewer  v.  Sivirles,  2  Sm.  & 
G.  219. 

Acquiescence  on  the  part  of  cestuis  que  trust  may  altogether 
discharge  trustees  from  all  liability.  Thus,  where  a  cestui  que 
trust  sui  juris,  acquiesces  in  an  improper  investment,  ho  cannot 
afterwards  call  it  in  question.  See  Harden  v.  Parsons,  1  Eden, 
145;  Lang  ford  v.  Gascoyne,  11  Ves.  333;  Booth  v.  Booth,  1  Beav. 
125;  Broadhitrst  v.  Balguy,  1  Y.  &  C.  C.  C.  16;  Nail  v.  Punter,  5 
Sim.  555;  Walker  v.  Symonds,  3  Swanst.  64;  Munch  v.  Cockerell, 
5  My.  &  Cr..l78;  Farrarw.  Baraclongh,  2  Sm.  &  Giff.  231;  Raby 
v.  Ridehalgh,  7  De  G.  Mac.  &  G.  104;  Sleeman  v.  Wilson,  13  L.  R. 
Eq.  36;  Philips  x.  Pennefather,  8  Ir.  Rep.  Eq.  474.  But  it  must  be 
made  with  his  full  knowledge  (Montfort  v.  Lord  Cadogan,  17  Ves. 
489;  Munch  v.  Cockerell,  5  My.  &  Cr.  178;  Rehden  v. 
Wesley  29  Beav.  *  213),  and  without  any  misrepresenta-  [  *  1044  ] 
tion  or  concealment  on  the  part  of  the  trustees  (Walker  \. 
Symonds,  3  Swanst.  1;  Undenvood  v.  Stevens,  1  Mer.  712:  Burroivs 
v.  Walls,  5  Do  G.  Mac.  &  G.  233).  And  a  cestui  quo  trust  will 
not  be  affected  with  constructive  knowledge  of  a  breach  of  trust 
merely  because  he  might  by  inquiries  have  discovered  it:  Thompson 
v.  Finch,  22  Beav.  325,  327;  and  the  remarks  of  Lord  Westbury,  C, 
in  Farrant  v.  Blanchford,  1  De  G.   Jo.   &  Sm.  107,  119;  Life  As- 
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social  ion  of  Scotland  v.  Sicldal,  3  De  G.  F.  &  J.  73.  With  regard 
to  the  question  how  far  a  person  can  be  bound  by  acquiescence, 
while  his  interest  is  reversionary,  it  has  been  observed  that  he  is 
not  less  capable  of  giving  an  assent  when  his  interest  is  in  reversion 
than  when  it  is  in  possession,  but  whether  he  has  done  so  or  not  is 
a  question  to  be  determined  on  the  facts  of  each  particular  case; 
Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  &  J.  72,  per 
Turner,  L.  J.  But  in  general,  in  order  to  affect  a  reversion  with 
acquiescence,  knowledge  of  the  facts  ought  to  be  alleged  and  proved 
(Taylor  v.  Carhcright,  14  L.  R.  Eq.  176),  though  it  seems  it  might 
and  ought  in  some  cases  to  be  presumed  from  great  lapse  of  time: 
Life  Association  of  Scotland  v.  Siddal,  3  De  G.  F.  &  J.  74,  per 
Lord  Campbell,  L.  C.  And  see  Smethurst  v.  Hastings,  30  Ch.  D.  490. 

A  cestui  que  trust  does  not  waive  his  right  to  full  compensation 
for  a  breach  of  trust  by  merely  accepting  a  part  of  what  is  due  to 
him  in  respect  of  a  breach  of  trust:  Thompson  v.  Finch,  22  Beav. 
31G;  8  De  G  M.  &  G  560. 

By  laches,  that  is  to  say,  by  neglect  to  sue  for  a  breach  of  trust 
after  knowledge  of  the  right  to  do  so,  a  trustee  may  be  effectually 
barred  where  the  laches  are  gross,  as  for  instance  where  he  has 
allowed  twentv  years  to  elapse  before  he  sued  ( Bright  v.  Legerton, 
29  Beav.  60;  2  De  G  F.  &  Jo.  606;  Hodgson  v.  Bibby,  32  Beav.  221), 
seens  where  a  much  shorter  period  had  elapsed,  three  or  even  ten 
years  (Hanchett  v.  Briscoe,  22  Beav.  496;  Farrant  v.  Blanchford, 
11  W.  R.  178),  and  it  has  been  held  that  where  a  cestui  que  trust 
discovers  a  breach  of  trust  but  does  not  receive  any  benefit  from  it, 
or  connive  at  it  for  any  purpose,  and  does  not  recognise  the  transac- 
tion, he  is  not  precluded  from  complaining  of  it,  merely  on  the 
ground  that  he  had  abstained  from  making  such  complaint  until 
long  after  he  first  knew  of  it:  Phillipson  v.  Gatty,  7  Hare,  516;  and 
see  Griffiths  v.  Porter,  25  Beav.  236. 

A  cestui  que  trust  may  by  a  release  or  a  confirmation  prevent 
himself  from  taking  proceedings  against  trustees  for  a  breach  of 
trust  (French  v.  Hobson,  9  Ves.  103,  107:  Wilkinson  v. 
[  *  1045  ]  Parry,  4  Russ.  272;  Alywin  v.  Bray,  2  You.  &  J.  *  517, 
cited);  but  neither  will  be  binding  upon  him,  unless  he 
had  full  knowledge  of  the  facts  of  the  case  (Randall  v.  Errington, 
10  Ves.  423;  Walker  v.  Symonds,  3  Swanst.  1;  Adams  v.  Clifton, 
1  Russ.  297;  Bennett  v.  Colley,  2  My.  &  K.  232;  Downes  v.  Bullock, 
25  Beav.  62;  Lloyd  v.  Attivood,  3  De  G  &  Jo.  650),  and  of  their 
legal  effect  (Cockerell  v.  Chomeley,  1  Russ.  &  My.  425;  Marker  v. 
Marker,  9  Hare,  16;  Burrows  v.  Walls,  6  De  G.  Mac  &  G.  254; 
and  see  notes  to  Fox  v.  Mackreth,  Vol.  1,  pp.  211,  212,  and  Chester- 
field v.  Janssen,  ante,  Vol.  1,  p.  693). 

Persons  under  disability,  as  married  women  and  infants,  are  not 

ordinarily   bound    by   acquiescence  or   a    release    or   confirmation 

(Walker  v.  Symonds,  3  Swanst.  69;  Ryder  v.  Bickerton,  3  Swanst. 

80,  n. ;  Hopkins  v.  Myall,  2  Russ.  &  My.  86;  Nail  v.  Punter,  5  Sim. 
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555;  Kellaivay  v.  Johnson,  5  Beav.  319;  March  v.  Russell,  3  My.  & 
Cr.  31,  42),  except  in  the  cane  of  a  feme  covert  as  to  property  set- 
tled to  her  separate  use,  provided  there  be  no  restraint  upon  anti- 
cipation (Clive  v.  Careiv,  1  Johns.  &  Hern.  205;  but  see  Dfrbishire 
v.  Home,  3  De  G.  Mac.  &  G.  80;  Davies  v.  Hodgson,  25  Beav.  186); 
but  tho  restraint  does  not  affect  income  accrued  due  before  the  ac- 
quiescence, release,  or  confirmation:  Rowley  v.  Unicin,  '2  K.  &  J. 
138. 

Moreover,  after  an  infant  has  attained  twenty-one,  nothing  done 
by  him  will  be  effectual  to  release  the  trustees  unless  he  has  acted 
with  full  knowledge  of  the  facts  of  the  case  (Osmond  v.  Fitzroy,  3 
P.  Wms.  131;  Hicks  v.  Hicks,  3  Atk.  274;  Walker  v  Symonda,  3 
Swanst.  69;  Wedderbum  v.  Wedderburn,  2  Keen,  J.,  722;  4  My.  & 
Cr.  41;  Kay  v.  Smith,  21  Beav.  522);  and  under  a  proper  legal  ad- 
viser: Lloi/d  v.  Attwood,  3  De  G.  &  Jo.  614. 

And  by  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  02),  it  is 
enacted  that  "  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  promise  made  after  full  age  to  pay  any  debt  con- 
tracted during  infancy,  or  upon  any  ratification  made  after  full  age 
of  any  promise  or  contract  made  during  infancy,  whether  there  shall 
or  shall  not  be  any  new  consideration  for  such  promise  or  ratifica- 
tion after  full  age."     Sect.  2. 

As  to  the  punishment  criminally  of  trustees  for  fraudulent  breaches 
of  trust,  as  a  misdemeanor,  see  24  &  25  Vict.  c.  96,  s.  SO  (the  former 
Act,  20  &  21  Vict.  c.  54,  having  been  repealed  bv  24  &  25  Vict.  c. 
95):  Reg.  v.  Hassall,  9  W.  R.  (C.  C.  R.)  708;  Reg.  v.  Fletcher,  10 
W.  R.  (C.  C.  R )  753 

But  no  prosecution  under  the  Act  is  to  be  commenced  without 
the  sanction  of  her  Majesty's  Attorney-General,  or  in  the  vacancy 
of  that  office  of  the  Solicitor-General,  or,  where  civil  pro- 
ceedings have  been  taken,  without  the* consent  of  the  [*1046] 
Court  before  which  the  same  are  pending:    Wadham  v. 
Rigg,  1  Drew.  &  Sm.  216;   1  Set.  Dec.  479,  4th  ed. 

And  no  remedy  at  law  or  in  equity  is  to  be  affected,  nor  is  the 
Act  to  prejudice  any  agreement  entered  into  or  security  given  by 
any  trustee,  having  for  its  object  the  restoration  or  repayment  of 
any  trust  property  misappropriated. 

It  follows  that  the  cestui  que  trust  is  relieved  from  the  obliga- 
tion, which  otherwise  he  might  have  been  under,  of  commencing 
criminal  before  taking  civil  proceedings. 

[Doctrine  of  Liability  for  a  Co-trustee  and  Co-executor  Restated. — 
Where  there  are  two  or  more  trustees  they  must  act  jointly,  one 
trustee  cannot  convey  or  pledge  without  the  assent  of  the  other, 
and  person  taking  with  notice  gets  no  title. 

The  rules  as  to  joint  actions  are  less  strict  in  America  than  in 
England. 

All  trustees  must  join  in  a  conveyance  of  land,  and  if  they  do  not 
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there  is  no  conveyance  even  pro  tanto,  and  if  the  deed  is  not  signed 
by  all  the  trustees,  the  grantee  must  show  that  those  who  have  not 
signed  are  dead,  or  the  conveyance  will  not  stand.  The  majority, 
however,  may  act  if  the  will  authorizes  it. 

The  same  rule  prevails  in  America  that  exists  in  England,  that  a 
co-trustee  is  not  liable  for  the  acts  of  his  associates,  and  a  trustee 
who  does  not  receive  money  is  not  liable  for  its  misapplication. 

It  is  not  always  expected  that  all  of  the  trustees  are  to  engage 
actively  in  the  management  of  the  trusts,  and  the  management  may 
be  left  to  one  of  them,  or  they  may  divide  their  duties  and  each  be- 
come liable  for  his  own  acts  only. 

Every  trustee  should,  however,  have  some  knowledge  of  the  ad- 
ministration of  the  trust  and  must  not  knowingly  allow  injudicious 
management. 

If  the  trustees  join  in  signing  a  receipt  they  are  each  liable,  but 
if  any  sign  simply  for  formalities  sake,  and  do  not  receive  any^of 
the  money  they  will  not  be  held  liable. 

Executors,  like  trustees,  are  as  a  rule  liable  for  their  own  acts 
only.  If,  however,  an  executor  joins  in  giving  a  receipt,  he  is  liable, 
for  he  is  not  obliged  to  join  for  conformity,  and  has  an  individual 
authority  in  reference  to  the  estate. 

An  executor  may  become  liable  for  his  negligence  and  ignorance 
regarding  estate  funds;  also,  if  he  fail  to  require  within  a  reason- 
able time,  payments  due  the  estate  by  his  co-executor.] 
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May  15,  1750. 

[reported  1  ves.  444] 

Power  of  Court  of  Equity  over  Property  out  of  its  Jurisdiction  by 
a  decree  in  Personam.] — Specific  performance  decreed,  of  articles 
executed  in  England,  concerning  boundaries  of  two  provinces  in 
America. 

The  bill  was  founded  on  articles  entered  into  between  the  plaintiffs 
and  defendant,  10th  May,  1732,  which  articles  recited  several  mat- 
ters as  introductory  to  the  stipulation  between  the  parties,  and  par- 
ticularly letters  patent,  granted  20th  June,  8  Car.  1,  by  which  the 
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distinct  property  and  government  of  Maryland,  under  certain  restric- 
tions, is  granted  to  the  defendant's  ancestor,  his  heirs  and  assigns: 
farther,  reciting  charters  or  letters  patent  in  1681,  l>y  which  the  pro- 
vince of  Pennsylvania  is  granted  to  Mr.  William  Penn  and  his  heirs; 
and  stating  a  title  to  the  plaintiffs,  derived  from  James,  Duke  of 
York,  to  the  three  lower  counties,  by  two  feoffments,  both  bearing 
date  24th  of  August,  1082.  The  articles  recite  that  several  contro- 
versies had  been  between  the  parties,  concerning  the  boundaries  and 
limits  of  these  two  provinces  and  three  lower  counties;  and  make  a 
particular  provision  for  settling  them,  by  drawing  part  of  a  circlo 
about  the  town  of  Newcastle;  and  a  line  to  ascertain  the  boundaries 
between  Maryland  and  the  three  lower  counties;  and  a  provision  in 
what  manner  that  circle  and  line  should  run  and  be  drawn;  and  that 
commissioners  should  do  it  in  a  certain  limited  time,  the  final  time 
for  which  was  on  or  before  the  25th  of  December,  1733. 
There  was,  beside,  a  *  provision  in  the  articles,  that  if  [  *  1048  ] 
there  should  be  a  want  of  a  quorum  of  commissioners 
meeting  at  any  time,  the  party  by  default  of  whose  commissioners 
the  articles  could  not  be  carried  into  execution,  should  forfeit  the 
penalty  of  5000/.  to  the  other  party;  and  a  provision  for  making 
conveyances  of  the  several  parts  from  one  to  the  other  in  these  boun- 
daries, and  for  enjoyment  of  the  tenants  and  landholders. 

The  bill  was  for  a  specific  performance  and  execution  of  the  arti- 
cles; what  else  was  in  the  cause,  came  by  way  of  argument  to  sup- 
port, or  objection  to  impeach,  this  relief  prayed. 

When  the  cause  came  on  before,  it  was  ordered  to  stand  over,  that 
the  Attorney-General  should  be  made  a  party  (a);  who  now  left  it 
to  the  Court  to  make  a  decree,  so  as  not  to  prejudice  the  right  of  the 
Crown. 

Objections  raised  by  the  defendant. — The  first  objection  for  defend- 
ant was,  that  this  Court  has.  not  jurisdiction  nor  ought  to  take  cog- 
nizanco  of  it,  for  that  the  jurisdiction  is  in  the  King  in  Council. 

Second  objection,  that,  if  there  is  not  an  absolute  defect  of  juris- 
diction in  this  Court,  yet,  being  a  proprietary  government  and  a 
feudary  seigniory  held  of  the  Crown,  who  has  the  sovereign  domin- 
ion, the  parties  have  no  power  to  vary  or  settle  the  boundaries,  by 
their  own  act;  for  such  agreement  to  settle  boundaries,  and  to  con- 
vey in  consequence,  amounts  to  an  alienation,  which  those  lords  pro- 
(a)  See  Ridg.  Ca.  t.  Hardw.  444. 
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prietors  cannot  do.  But  supposing  they  may  alien  entirely,  they 
cannot  alien  a  parcel,  as  that  is  dismembering,  for  which  there  is  a 
rule  in  the  feudal  books  concerning  feuda  indivisibilia. 

Thirdly,  this  agreement  ought  not  to  be  carried  into  execution  by 
this  Court,  as  it  affects  the  estates,  rights,  and  privileges  of  the  plant- 
ers, tenants,  and  inhabitants  within  the  district,  and  the  tenure  and 
law  by  which  they  live,  without  their  consent. 

Fourthly,  supposing  all  this  answered,  yet  this  agreement  is  not 
proper  to  be  established,  from  the  general  nature  and  cir- 
[*1049]  cnmstances.  First,  as  it  is  merely  *  voluntary,  aud  the 
Court  never  decrees  specifically  without  a  consideration; 
secondly,  as  the  time  for  performance  is  lapsed;  thirdly,  that  these 
articles  are  in  nature  of  submission  to  arbitration,  which  cannot  be 
supplied  by  interposition  and  act  of  this  Court;  fourthly,  that  de- 
fendant was  imposed  on  or  surprised  in  making  this  agreement; 
fifthly,  that  if  there  was  no  imposition  or  fraud,  defendant  grossly 
mistook  his  original  right,  and,  under  that  mistake  and  ignorance, 
the  articles  were  founded  and  framed;  sixthly,  the  agreement  in 
some  material  parts  is  so.  uncertain,  that  it  cannot  be  decreed  with 
certainty,  according  to  the  intent  of  the  parties,  for  that  no  centre 
is  fixed,  without  which  it  is  impossible  to  make  a  circle;  nor  is  it 
sufficiently  described,  whether  it  should  be  a  circle  with  a  radius  of 
twelve  miles,  or  only  a  periphery  of  twelve  miles;  seventhly,  there 
is  a  covenant  for  mutual  conveyances,  whereas  the  plaintiffs  have  no 
estates  in  the  lower  counties,  so  as  to  make  an  effectual  conveyance 
to  defendant;  and  an  agreement  must  be  decreed  entirely,  or  not  at 
all.  On  the  plaintiff's  own  showing  the  legal  estate  and  property  is 
in  the  Crown;  so  that,  at  most,  they  have  but  an  equitable  right,  in 
which  the  Crown  is  trustee;  and  then,  this  Court  cannot  decree  a 
conveyance.  In  Reeve  v.  Attorney -General,  1741,  lands  were  devised 
to  a  wife,  and,  after  her  death,  to  be  sold,  and  the  money  to  be  di- 
vided among  the  plaintiffs.  The  testator  died  without  heirs,  so  that 
the  legal  interest  in  the  estate  descended  to  the  Crown,  but  with  a 
trust  to  be  sold.  On  a  bill  to  have  the  will  established,  and  to  hold 
against  the  Crown,  or  the  lands  sold,  his  Lordship  dismissed  the 
bill,  and  said,  where  the  Crown  was  trustee,  the  Court  has  no  juris- 
diction to  decree  a  conveyance,  but  they  must  go  to  a  petition  of 
right;  eighthly,  this  Court  cannot  make  an  effectual  decree  in  the 
cause,  nor  enforce  the  execution  of  their  own  judgment. 
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Lord  Chancellor  Hardwicke. — I  directed  this  cause  to  stand  over 
for  judgment,  not  so  much  from  any  doubt  of  what  was 
the  justice  of  the  case,  as  by  reason  of  the  *  nature  of  it,  [  *  1050] 
the  great  consequence  and  importance,  and  the  great 
labour  and  ability  of  the  argument  on  both  sides,  it  being  for  the 
determination  of  the  right  and  boundaries  of  two  great  provincial 
governments  and  three  counties;  of  a  nature  worthy  the  judicature 
of  a  Roman  senate,  rather  than  of  a  single  Judge;  and  my  consola- 
tion is,  that,  if  I  should  err  in  my  judgment,  there  is  a  judicature, 
equal  in  dignity  to  a  Roman  senate,  that  will  correct  it. 

It  is  unnecessary  to  state  the  case  on  all  the  particular  circum- 
stances of  evidence,  which  will  fall  in  more  naturally,  and  very  in- 
telligibly, under  the  particular  points  arising  in  the  case. 

Decrees  in  specie  preferable  to  damages  at  laic. — The  relief  prayed 
must  be  admitted  to  be  the  common  and  ordinary  equity  dispensed 
by  this  Court,  the  specific  performance  of  agreements  being  one  of 
the  great  heads  of  this  Court,  and  the  most  useful  one,  and  better 
than  damages  at  law,  so  far  as  relates  to  the  thing  in  specie,  and 
more  useful  in  a  case  of  this  nature  than  in  most  others,  because  no 
damages  in  an  action  of  covenant  could  be  at  all  adequate  to  what 
is  intended  by  the  parties,  and  to  the  utility  to  arise  from  this  agree- 
ment, viz.,  the  settling  and  fixing  these  boundaries  in  peace,  to  pre- 
vent the  disorder  and  mischief  which,  in  remote  countries  distant 
from  the  seat  of  government,  are  most  likely  to  happen  and  most 
mischievous.  Therefore,  the  remedy  prayed  by  a  specific  perform- 
ance is  more  necessary  here  than  in  other  cases,  provided  it  is  pro- 
per in  other  respects;  and  the  relief  sought  must  prevail,  unless  suffi- 
cient objections  are  shown  by  defendant,  who  has  made  many  and 
various  for  that  purpose. 

Jurisdiction  of  the  Court. — First,  the  point  of  jurisdiction  ought 
in  order  to  be  considered,  and  though  it  comes  late,  I  am  not  un- 
willing to  consider  it.  To  be  sure,  a  plea  to  the  jurisdiction  must 
be  offered  in  the  first  instance,  and  put  in  primo  die;  and  answering 
submits  to  the  jurisdiction,  much  more  when  there  is  a  proceeding 
to  hearing  on  the  merits,  which  would  be  conclusive  at  common 
law;  yet  a  Court  of  equity,  which  can  exercise  a  more  liberal  dis- 
cretion than  common  law  Courts,  if  a  plain  defect  of 
jurisdiction  *  appears  at  the  hearing,  will  no  more  make  [  *  1051  ] 
a  decree  than  where  a  plain  want  of  equity  appears. 

Original  jurisdiction  as  to  bounds  of  proprietary  governments  in 
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King  in  Council. — It  is  certain  that  the  original  jurisdiction,  in 
cases  of  this  kind  relating  to  bounderies  between  provinces,  the  do- 
minion and  proprietary  government  is  in  the  King  and  Council:  and 
it  is  rightly  compared  to  the  cases  of  the  ancient  commotes  and 
lordships  marches  in  Wales;  in  which,  if  a  dispute  is  between  pri- 
vate parties,  it  must  be  tried  in  the  commotes  or  lordships;  but  in 
those  disputes,  where  neither  had  jurisdiction  over  the  other,  it  must 
be  tried  by  the  King  and  Council;  and  the  King  is  to  judge,  though 
he  might  be  a  party,  this  question  often  arising  between  the  Crown 
and  one  lord  proprietor  of  a  province  in  America.  So,  in  the  case 
of  the  marches,  it  must  be  determined  in  the  King's  Courts,  who  is 
never  considered  as  partial  in  these  cases,  it  being  the  judgment  of 
his  Judges  in  B.  R.  and  Chancery.  So,  where  before  the  King  and 
council,  the  King  is  to  judge,  and  is  no  more  to  be  presumed  partial 
in  one  case  than  in  the  other.  Jurisdiction  of  Court  founded  on 
articles  execided  in  England. — This  Court,  therefore,  has  no  original 
jurisdiction  on  the  direct  question  of  the  original  right  of  the  boun- 
daries :  and  this  bill  does  not  stand  in  need  of  that.  It  is  founded 
on  articles  executed  in  England  under  seal,  for  mutual  considera- 
tion, xchich  gives  jurisdiction  to  the  King's  Courts,  both  of  laiu  and  in 
equity,  tchatever  be  the  subject-matter.  An  action  of  covenant  could 
be  brought  in  B.  R.  or  C.  B.,  if  either  side  committed  a  breach;  so 
might  there  be  for  the  5000Z.  penalty,  without  going  to  the  Council. 
Matters  oid  of  jurisdiction,  by  the  contract  of  parties  brought  with- 
in  this  jurisdiction. — There  are  several  cases  wherein  collaterally, 
and  by  reason  of  the  contract  of  the  parties,  matters  out  of  the  ju- 
risdiction of  the  Court  originally,  will  be  brought  within  it.  Sup- 
pose an  order  by  the  King  and  Council,  in  a  cause  wherein  the  King 
and  Council  had  original  jurisdiction,  and  the  parties  enter  into  an 
agreement  under  hand  and  seal  for  performance  thereof, — a  bill 
must  be  in  this  Court  for  a  specific  performance,  and,  perhaps,  it 
will  appear  this  is  almost  literally  that  case.   The  reason  is,  because 

none  but  a  Court  of  equity  can  decree  that.  The  King  in 
[  *  1052  ]   Council  is  the  proper  judge  of  the  original  right;     *  and 

if  the  agreement  was  fairly  entered  into  and  signed,  the 
King  in  Council  might  look  on  that,  and  allow  it  as  evidence  of  the 
original  right;  but  if  that  agreement  is  disputed,  it  is  impossible  for 
the  King  in  Council  to  decree  it  as  an  agreement.  The  Court  can- 
not decree  in  personam  in  England,  unless  in  certain  criminal  mat- 
ters, being  restrained  therefrom  by  stat.  16  Car.  1,  c.  10;  and,  there- 
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fore,  the  Lords  of  the  Council  have  remitted  this  matter  very  prop- 
erly to  be  determined  in  another  place,  on  the  foot  of  contract. 
The  conscience  of  the  party  teas  bound  by  this  agreement ;  and,  being 
within  the  jurisdiction  of  this  Court,  which  acts  in  personam,  the 
Court  may  properly  decree  it  as  an  agreement,  if  a  foundation  for 
it.  To  go  a  step  farther,  as  this  Court  collaterally,  and  in  couse- 
quence  of  the  agreement,  judges  concerning  matters  not  originally 
in  its  jurisdiction,  it  would  decree  a  performance  of  articles  of  agree- 
ment to  perform  a  sentence  in  the  Ecclesiastical  Court,  just  as  the 
Court  of  law  would  maintain  an  action  for  damages  in  breach  of 
covenant. 

Proprietors  of  tliese  governments  may  settle  bounds  between  them- 
selves.— As  to  the  second  objection:  If  it  was  so,  it  would  be  very 
unfortunate;  for  suits  and  controversies  might  be,  for  that  reason, 
endless;  and  this  has  subsisted  above  seventy  years.  This  objection 
is  insisted  on  at  the  bar,  and  not  by  the  answer.  The  subordinate 
proprietors  may  agree  how  they  may  hold  their  rights  between  them- 
selves; and,  if  a  proper  suit  is  before  the  King  in  Council,  on  the 
original  right  of  these  boundaries,  the  proprietors  might  proceed 
therein  without  making  any  other  parties  except  themselves.  In 
this  respect  also,  it  is  properly  compared  to  the  case  of  lordships 
marches,  and  to  counties  palatine.  When  the  marches  subsisted, 
there  might  be  a  suit  in  B.  R.  concerning  their  bounderies;  and  the 
lord  of  each  march  in  question  need  be  the  only  party.  If  a  mat- 
ter of  equity  arose,  either  of  the  lordships  marches  might  have  sued 
in  equity  to  settle,  because  this  is  the  king's  court  of  general  juris- 
diction as  to  matters  of  equity ;  and  an  agreement  between 
the  parties  relative  to  *  these  boundaries,  if  proper  in  [  *  1053  ] 
other  respects,  to  carry  it  into  a  specific  performance,  is 
a  matter  of  equity.  The  Court  might,  indeed,  by  reason  of  their 
tenure,  require  the  Attorney- General  to  be  made  a  party,  to  know  if 
he  had  anything  to  object,  but  then,  might  hold  plea  of  the  cause. 
Suppose  both  counties  palatine  were  in  subjects'  hands  (as  both 
have  been  formerly),  and  subsisted  so,  and  a  question  had  arisen 
concerning  the  boundaries  of  these  two  counties  palatine,  and  the 
respective  Earls  Palatine  had  entered  into  articles  concerning  these 
boundaries,  this  Court  would  have  held  plea  of  such  articles  as  well  as 
concerning  the  boundaries  of  manors,  seigniories,  and  honours;  for 
these  are  honours  only  a  franchise  of  a  higher  nature.  To  say  that  such 
a  settlement  of  boundaries  amounts  to  an  alienation  is  not  the  true 
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idea  of  it;  for,  if  fairly  made,  without  collusion  (which  cannot  be  pre- 
sumed), the  boundaries  so  settled  are  to  be  presumed  to  be  true  and 
ancient  limits.  But  suppose  it  savours  in  some  degree  of  an  aliena- 
tion, why  ought  it  not  to  be  ?  There  is  no  occasion  to  determine  that, 
nor  will  I;  but  it  is  a  new  notion,  that  the  lords  proprietors  of  these 
provinces  may  not  alien  to  natural-born  subjects.  They  may  alien 
to  subjects. — This  is  no  opinion;  but  the  grants  themselves  are 
framed  so  as  to  be  most  open  to  alienation;  being  grants  to  them 
and  their  heirs,  to  be  held  in  common  socage,  not  in  capite  of 
the  Crown,  but  as  Windsor  Castle  is.  What  rule  of  law  is  there, 
that  lands  or  a  franchise  granted  to  be  held  in  common  socage,  not 
in  capite,  but  as  a  particular  honour  or  manor,  cannot  be  aliened 
without  license  ?  all  the  objections  concerning  knight's  service  or 
capite  lands,  are  out  of  the  case  and  the  Act  7  &  8  Will.  3,  c.  22,  s. 
16,  supposes  the  proprietors  may  alien  to  a  natural-born  subject. 
The  first  words  of  the  clause  there  are,  "that  they  and  their  assigns 
may  be  restrained  from  alienating  without  license,"  which  supposes 
that  it  was  assigned,  and  this  appears  in  the  case  of  Carolina.  As  to 
the  not  alienating  a  parcel,  the  rule  cited  out  of  the  feudists  is  not 

applicable,  those  books  treating  of  different  tenures;  but 
[  *  1054  J   I  admit  neither  of  these    *  proprietors  could  dismember 

their  provinces,  so  as  to  alter  the  nature  of  the  thing 
granted,  and  thereby  bind  the  Crown,  of  whom  they  held;  for  the 
tenure  and  services  would  still  remain  on  the  whole,  and  the  Crown 
might  demand  the  whole  services  from  either.  Like  office  of  high 
constable. — It  is,  therefore,  something  like  the  case  of  the  office  of 
high  constable  of  England,  held  by  tenure  of  grand  sergeanty ;  which 
was  very  extraordinary,  to  hold  the  manors  by  tenure  of  such  an  of- 
fice. In  Kel.  170,  and  Dy.  285,  the  judges  reported  their  opinion 
to  King  Henry  8,  that  the  tenure  was  not  extinct  by  the  division, 
but  that  the  King  had  a  right  to  insist  on  the  performance  of  that 
office  from  the  Duke  of  Buckingham,  by  reason  of  his  moiety;  but 
this  exacting  the  performance  of  tbe  service  from  either  subject  is 
at  the  King's  pleasure  to  do  or  not.  •  This  is  an  instance,  that,  in 
honours  and  tenures  of  this  kind,  the  King  cannot  be  prejudiced  by 
any  alienation,  division  or  severance  between  the  parties;  and  if 
material,  services  are  reserved  on  tbe  grant  (though  here  it  is  by 
fealty  only,  in  lieu  of  all),  the  entire  services  might  be  exacted  from 
either,  not  being  apportionable.  But  the  settling  limits  is  not  a 
dismembering,  and  if  a  license  to  do  this  was  necessary  from  the 
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Crown,  in  law  or  policy,  it  sufficiently  appears  there  was  such;  for 
it  appears,  by  Orders  of  Council  made  in  1086  and  1709,  the  Crown 
has  not  only  recommended,  but  ordered,  this  division  to  be  made, 
so  far  as  respects  the  throe  lower  counties,  as  to  which  there  is  no 
dismembering;  for  the  dividing  line  is  thereby  exactly  the  same; 
indeed,  the  circle  is  not  within  these  Orders;  but  as  to  that  no  dif- 
ficulty can  arise. 

Tenure  of  the  planters  preserved  by  the  agreement :  they  need  not 
bex>arties. — As  to  the  third  objection  :  The  tenure  of  the  planters, 
&c,  remains  just  the  same  as  before,  and  is  preserved  by  this  agree- 
ment. The  proprietors  could  not  prejudice  them  by  their  agree- 
ment; but  if  they  could,  care  is  taken  by  the  agreement  to  preserve 
them.  The  King  of  England  is  still  their  soverign  and  supreme 
lord  ;  both  charters  require  the  law  of  the  respective  provinces 
should  be  conformable  to  the  law  of  England,  as  near  as 
could  be.  Consider  to  what  this  objection  goes:  in  *  lower  [  *  1055  ] 
instances,  in  the  case  of  manors  and  honours  in  England, 
which  have  different  customs  and  bye-laws  frequently,  yet,  though 
different,  the  boundaries  of  these  manors  may  be  settled  in  suits  be- 
tween the  lords  of  these  manors,  without  making  the  tenants  par- 
ties; or  may  be  settled  by  agreement,  which  this  Court  will  decree, 
without  making  the  tenants  parties,  though  in  case  of  fraud,  collu- 
sion, or  prejudice  to  the  tenants,  they  will  not  be  bound;  but,  not- 
withstanding, it  is  binding  on  the  parties,  and  to  be  established  as 
to  them.  Suppose  two  bordering  manors  had  been  granted  out  in 
tail  in  recompense  of  services,  the  reversion  in  fee  to  the  Crown;  in 
a  suit  between  the  lords  concerning  the  boundaries,  it  is  not  neces- 
sary to  make  the  king  or  tenants  parties  to  this  suit.  Indeed,  the 
Crown  would  not  be  bound  by  that  agreement  or  decree  ;  but  it  is 
still  binding  between  the  parties.  But  in  this  case  the  same  final 
answer  occurs  that  does,  under  the  other  objection,  viz.,  that  if  there 
is  no  fraud  or  collusion,  it  must  be  presumed  to  be  the  true  limits, 
being  made  between  the  parties  in  an  adversary  interest,  each  con- 
cerned to  preserve  his  own  limits,  and  no  pecuniary  or  other  com- 
pensation pretended.  And  (abstracted  from  the  general  question 
of  want  of  jurisdiction)  suppose  either  party  insisted  there  was 
such  a  breach  of  the  proviso  here,  as  incurred  the  penalty,  and 
brought  debt  in  B.  R.  for  that  penalty,  and  the  defendant  there 
brought  a  bill  here  to  be  relieved  (which  probably  would  have  been 
done),  the  Court  must  have  relieved  against  the  penalty,  on  per- 
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formance  of  the  articles;  judging  on  the  terms  of  the  relief,  and 
dispensing  with  the  point  of  time,  the  Court  could  not  have  avoided 
it.  Then  how  does  this  case  differ?  For  it  will  not  be  pretended 
the  Kino-  in  Council  would  have  had  plea  in  that  case;  it  must  have 
come  into  the  King's  Courts  of  equity,  which  must  have  judged  of 
the  manner  of  performing  that  agreement. 

The  next  head  of  objection  is  taken  from  the  general  nature  and 
circumstances  of  the  agreement. 

Specific  performance  of  agreements  not  decreed  without  considera- 
tion.— First,  it  is  true,  the  Court  never  decrees  specifically 
[*1056]  *  without  a  consideration:  but  this  is  not  without  con- 
sideration; for  though  nothing  valuable  is  given  on  the 
face  of  the  articles  as  a  consideration,  the  settling  boundaries,  and 
peace  and  quiet,  is  a  mutual  consideration  on  each  side,  and  in  all 
cases  make  a  consideration  to  support  a  suit  in  this  Court  for  per- 
formance of  the  agreement  for  settling  the  boundaries  (a). 

The  objection  of  the  time  for  performance  being  lapsed  may  be 
answered;  for  it  is  the  business  of  this  Court  to  relieve  against  lapse 
of  time  in  performance  of  an  agreement,  and  especially  where  the 
non-performance  has  not  arisen  by  default  of  the  party  seeking  to 
have  a  specific  performance,  as  it  plainly  does  not  here. 

This  agreement  not  like  an  award. — Next,  these  articles  are  not 
like  submission  to  arbitration.  In  those  cases,  generally  the  time 
is  conditional  so  as  determination  be  made  by  such  a  day;  here 
the  line  and  circle  are  agreed  on  by  distinct,  independent  covenants, 
and  that  they  shall  form  the  boundaries  of  these  tracts  of  lands; 
this,  therefore,  is  a  particular,  certain,  specific  contract  of  the  parties, 
that  there  shall  be  the  boundaries;  nothing  left  to  the  judgment  of 
the  commissioners,  who  are  merely  ministerial,  to  run  the  line,  &c, 
according  to  the  agreement,  and  set  the  marks.  Therefore,  it  is  not 
like  an  award,  but  is  an  agreement,  which  this  Court  will  see  pur- 
sued. 

No  fraud  or  surprise. — As  to  any  imposition  or  surprise,  the 
evidence  is  clearly  contrary  thereto.  It  would  be  unnecessary  to 
enter  into  the  particulars  of  that  evidence;  but  it  appears,  the  agree- 
ment was  originally  proposed  by  the  defendant  himself;  he  himself 
produced  the  map  or  plan  afterwards  annexed  to  the  articles;  he 
himself  reduced  the  heads  of  it  into  writing,  and  was  very  well 

(a)  And  see  Stapilton  v.  Stapiltou,  and  note,  ante,  p.  920. 
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assisted  In  making  it:  and  farther,  that  thero  was  a  great  length  of 
time  taken  for  consideration  and  reducing  it  to  form.  But  there  is 
something  greatly  supporting  this  evidence,  viz.,  the  defect  of 
evidence  on  the  part  of  the  defendant,  which  amounts  to  stronger 
negative  evidenco  than  if  it  was  by  witnesses;  for  it  was  in  his  own 
power  to  have  shown  it,  if  otherwise.  Then,  am  I  to 
presume  ho  was  imposed  on,  in  a  plan,  too,  *  sent  to  him-  [  *  L057  | 
self  by  his  own  agents?  As  to  the  plan  itself,  it  was  in 
his  own  power:  with  regard  to  the  original  of  these  minutes  of  the 
agreement,  wrote  by  himself,  though  ordered  by  the  Court  to  be 
produced,  they  are  not  produced;  which  negative  evidence  supports 
the  evideace  of  the  fairness  of  carrying  on  this  agreement  on  the 
part  of  the  plaintiffs. 

Nor  mistake.  —  I  admit,  that,  though  no  imposition  or  fraud,  yet 
a  plain  mistake  contrary  to  the  intent,  would  be  a  ground  not  to 
decree  specific  performance.  But  consider  the  evidence  thereof  : 
the  defendant  and  his  ancestors  were  conversant  in  this  die  pate 
about  fifty  years  before  this  agreement  was  entered  into,  and  had 
all  opportunities;  therefore,  no  ignorance,  want  of  information,  or 
mistake,  are  to  be  presumed;  and  in  cases  of  this  kind,  after  an 
agreement,  and  plain  mistake  contrary  to  intent  of  parties  not  shown, 
it  is  not  necessary  for  the  Court  to  resort  to  the  original  right  of 
the  parties:  it  is  sufficient  if  doubtful.  Not  necessary  to  resort  to 
the  original  rights.  To  consider  the  points  in  dispute;  and  first, 
upon  the  defendant's  charter,  in  which  it  is  insisted  the  whole  40th 
degree  of  north  latitude  is  included,  and  if  so,  that  it  is  not  to  be 
limited  by  any  recital  in  the  preamble.  There  is  great  foundation 
to  say,  the  computations  of  latitude  at  the  time  of  the  grant  vary 
much  from  what  they  are  at  present;  and  that  they  were  set  much 
lower  anciently  than  what  they  are  now,  as  appears  by  Mr.  Smith's 
book,  which  is  of  reputation;  but  I  do  not  rely  on  that,  for  the  fact 
is  certainly  so.  But  whatever  that  was,  does  it  take  it  in  by  the  de- 
scription? It  comes  to  the  question,  whether  the  usque  ad  is  in- 
clusive or  exclusive;  therefore,  however  described,  the  same  ques- 
tion remains.  But  there  is  another  argument  used  by  the  plaintiffs 
to  restrain  the  defendant's  charter  from  taking  in  the  whole  40th 
degree,  viz.  the  recital  of  it;  for  the  plaintiffs  say,  the  information 
given  to  the  Crown  by  Lord  Lord  Baltimore,  was,  that,  this  part 
was  land  uncultivated  and  possessed  by  barbarians;  whereas,  it  was 
not  so,  but  possessed  by  Dutch   and   Swedes;  and,  therefore,  the 
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king  was  deceived  in  bis  grant.  There  is  considerable  evi- 
[  *  1058  ]  dence  tbat  Dutch  and  *  Swedes  were  settled  on  the  east 

part  of  that  country;  but  this  is  said  to  be  no  deceit  on 
the  Crown;  for,  though  some  stragglers  were  settled  there,  yet,  if 
not  recognised  by  the  Crown,  that  is  not  a  settlement.  I  am  of  a 
different  opinion;  for,  in  these  countries  it  has  been  always  taken, 
that  that  European  country  which  has  first  set  up  marks  of  posses- 
sion has  gained  the  right,  though  not  formed  into  a  regular  colony; 
and  that  is  very  reasonable  on  the  arguments  on  which  they  pro- 
ceeded. Then,  will  not  that  affect  the  grant?  If  the  fact  was  so, 
that  would  be  as  great  deceit  on  the  Crown,  in  notion  of  law,  as  any 
other  matter  arising  from  the  information  of  the  party;  because 
such  grants  tend  to  involve  this  Crown  in  wars  and  disputes  with 
other  nations;  nor  can  there  be  a  greater  deceit  than  a  misrepresen- 
tation tending  to  such  a  consequence;  which  would  be  a  ground  to 
repeal  the  letters  patent  by  scire  facias.  Next,  consider  the  dispute 
on  Penn's  charter,  which  grants  to  him  all  that  tract  of  land  in 
America,  from  twelve  miles  distance  from  Newcastle  to  the  43rd 
degree  of  north  latitude,  &c,  under  which  the  plaintiffs  do  not  pre- 
tend a  title  to  the  three  lower  counties,  which  relate  to  the  two  feoff- 
ments in  1682.  Upon  that  charter  it  is  clear,  by  the  proof,  that  the 
true  situation  of  Cape  Henlopen  is  as  it  is  marked  in  the  plan,  and 
not  where  Cape  Cornelius  is,  as  the  defendant  insists;  which  would 
leave  out  great  part  of  what  was  intended  to  be  included  in  the 
grant;  and  there  is  strong  evidence  of  seisin  and  possession  by 
Penn,  of  that  spot  of  Cape  Henlopen  and  all  acts  of  ownership. 
But  the  result  of  all  the  evidence,  taking  it  in  the  most  favourable 
light  for  the  defendant,  amounts  to  make  the  boundaries  of  these 
counties  and  rights  of  the  parties  doubtful.  Senex,  who  was  a 
good  geographer,  says,  that  the  degrees  of  latitude  cannot  be  com- 
puted with  the  exactness  of  two  or  three  miles;  and  another  geo- 
grapher says,  that,  with  the  best  instruments,  it  is  impossible  to  fix 
the  degrees  of  latitude  without  the  uncertainty  of  seventeen  miles; 
which  is  near  the  whole  extent  between  the  two  capes.  It  is,  there- 
fore, doubtful,  and  the  most  proper  case  for  an  agreement; 
[  *  1059  ]  *  which  being  entered  into,  the  parties  could  not  resort 

back  to  the  original  rights  between  them;  for,  if  so,  no 

agreements  can  stand;  whereas,  an  agreement  entered  into  fairly 

and  without  surprise  ought  to  be  encouraged  by  a  Court  of  justice. 

As  to  uncertainty  of  the  agresment— The  objection  of  uncertainty 
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arises  principally  on  the  question  concerning  the  circlo  of  twelve 
miles  to  be  drawn  about  Newcastle;  it  was  insisted  on  in  the  an- 
swer, and  greatly  relied  on  in  America,  but  it  is  the  clearest  part  of 
the  cause.  As  to  the  centre,  it  is  said  that  Newcastle  is  a  long 
town;  and  therefore,  it  not  being  iixed  by  the  articles,  it  is  impos- 
sible that  the  Court  can  decree  it;  but  there  is  no  difficulty  in  it: 
the  centre  of  a  circlo  must  bo  a  mathematical  point  (otherwise  it  is 
indefinite),  and  no  town  can  be  so.  I  take  all  these  sort  of  expres- 
sions and  such  agreements  to  imply  a  negative:  to  be  a  circle  at 
such  a  distance  from  Newcastle,  and  no  part  to  be  farther.  Then 
it  must  bo  no  farther  distant  from  any  part  of  Newcastle.  Thus, 
to  fix  a  centre,  the  middle  of  Newcastle,  as  near  as  can  be  com- 
puted, must  bo  found,  and  a  circlo  describing  round  that  town,  which 
is  the  fairest  way,  for  otherwise  it  might  bo  fourteen  miles  in  some 
parts  of  it,  if  it  is  a  long  town.  Then  what  must  be  the  extent  of 
the  circlo?  It  is  given  up  at  the  bar,  though  not  in  the  answer.  It 
cannot  be  twelve  miles  distant  from  Newcastle,  unless  it  has  a  semi- 
diameter  of  twelve  miles;  but  there  is  one  argument  decisive,  with- 
out entering  into  nice  mathematical  questions:  the  line  to  be  the 
dividing  line,  and  to  be  drawn  north  from  Henlopen,  was  either  to 
be  a  tangent  or  intersecting  from  that  circle;  and  if  the  radius  was 
to  be  of  two  miles  only,  it  would  neither  touch  or  intersect  it,  but 
go  wide.  There  is  no  difference  as  to  the  place  or  running  of  tho 
line  from  south  to  north,  though  fhere  is  as  to  the  cape  from  which 
it  is  to  commence. 

The  title  to  convey. — As  to  the  seventh  head  of  this  objection,  it 
is  truly  said,  that  agreements  must  be  decreed  entire,  or  not  at  all. 
As  to  the  plaintiff's  estate  and  possession,  this  must  concern  only 
the  three  lower  counties  which  plainly  passed  by  the  feoffment. 
Estoppel. — I  will  lay  aside  the  question  of  estoppel, 
*  which  is  a  nice  consideration;  for  the  Duke  of  York,  [*  10(30] 
being  then  in  nature  of  a  common  person,  was  in  a  con- 
dition to  be  estopped  by  a  proper  instrument.  In  1683  the  Duke 
of  York  takes  a  new  graut  from  the  Crown,  and,  having  granted  be- 
fore, was  bound  to  make  further  assurance;  for  the  improvements 
made  by  Penn  were  a  foundation  to  support  a  bill  in  equity  for  fur- 
ther assurance.  The  king  a  royal  trustee. — The  Duke  of  York, 
therefore,  while  a  subject,  Avas  to  be  considered  as  a  trustee  ?  why 
not  afterwards  as  a  royal  trustee?  I  will  not  decree  that  in  this 
Court,  nor  is  it  necessary,  but  it  is  a  notion  established  in  Courts  of 
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revenue  by  modern  decisions,  that  the  king  may  be  a  royal  trustee; 
and  if  the  person  from  whom  the  king  takes  by  descent  was  a  trus- 
tee, there  may  be  grounds  in  equity  to  support  that;  and  if  King 
James  II.  after  coming  to  the  Crown,  was  a  royal  trustee,  his  suc- 
cessors take  the  legal  estate  under  the -same  equity;  and  it  is  suffi- 
cient for  the  plaintiffs  if  they  have  an  equitable  estate.  Then,  con- 
sider this  in  point  of  possession  of  the  Penns,  the  proof  of  which  is 
very  clear:  they  have  been  permitted  to  appoint  governors  of  these 
lower  counties,  which  have  been  approved  by  the  Crown,  according 
to  the  statute  of  King  William.  Indeed,  all  the  acts  of  possession 
are  with  a  salvo  jure  to  the  Crown;  but  the  evidence  for  the  defen- 
dant amounts  to  this:  not  of  a  real  possession  or  enjoyment,  but  of 
attempts  to  take  possession,  sometimes  by  force,  sometimes  by  in- 
citing people  to  come  there;  otherwise,  why  should  Lord  Baltimore 
grant  here  for  half  what  he  granted  in  other  places?  AVhich  shows 
plainly  it  was  an  invitation  to  get  settlers  there  under  their  title. 
Possession  sufficient  in  a  suit  to  settle  bounds. — Now  I  am  of  opinion 
that  full  and  actual  possession  is  sufficient  title  to  maintain  a  suit 
for  settling  boundaries;  a  strict  title  is  never  entered  into  in  cases 
of  this  kind,  neither  ought  it.  But  what  ends  this  point  of  want  of 
title  to  convey,  is,  that  no  part  of  the  lower  counties  is  left  to  be  con- 
veyed by  the  plaintiffs  to  the  defendant;  so  that,  nothing  being  to 
pass  by  the  plaintiffs,  it  is  not  material  whether  they  have  title  to 
convey  or  not.  But  now,  in  cases  of  this  kind,  of  two  great  terri- 
tories held  of  the  Crown,  I  will  say,  once  for  all,  that  long 
[  *  1061  ]  possession  *  and  enjoyment,  peopling  and  cultivating 
countries,  is  one  of  the  best  evidences  of  title  to  lands,  or 
district  of  lands  in  America  that  can  be;  and  so  have  I  thought  in 
all  cases  since  I  have  served  the  Crown;  for  the  great  beneficial  ad- 
vantages arising  to  the  Crown  from  settling,  &c,  is,  that  the  naviga- 
tion and  the  commerce  of  this  country  is  thereby  improved.  Those 
persons,  therefore,  who  make  these  settlements,  ought  to  be  pro- 
tected in  the  possession,  as  far  as  law  and  equity  can;  and  both 
these  proprietors  appear  to  have  great  merit  with  regard  to  the 
Crown  and  the  public;  for  these  two  provinces  have  been  improved 
in  private  families  to  a  great  degree,  to  the  advantage  of  their 
mother  country;  this  regards  the  three  lower  counties,  the  strength 
of  which  is  vastly  on  the  side  of  the  plaintiffs. 

The  primary  decree  in  equity  in  x>ersonain. — As  to  the  Court's  not 
enforcing  the  execution  of  their  judgment,  if  they  could  not  at  all, 
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I  agree  it  would  be  vain  to  make  a  decree;  and  that  the  Court  can- 
not enforce  their  own  decree  in  rem  in  the  present  case.  But  that 
is  not  an  objection  against  making  a  decree  in  the  cause;  for  thestrict 
primary  decree  in  this  Court,  as  a  Court  of  equity,  is  in  personam, 
long  before  it  was  settled  whether  this  Court  could  issue  to  put  into 
possession  in  a  suit  of  lands  in  England,  which  was  first  begun  and 
qettled  in  the  time  of  James  I.,  bat  over  f-ince  done  by  injunction 
or  writ  of  assistant  to  the  sheriff:  but  the  Court  cannot  to  this  day, 
as  to  lands  in  Ireland  or  the  plantations.  In  Lord  King's  time,  in 
the  case  of  Richardson  v.  Hamilton  Attorney- General  of  Pennsylva- 
nia, which  was  a  suit  of  land  and  a  house  in  the  town  of  Phila- 
delphia, the  Court  n-iade  a  decree,  though  it  could  not  be  enforced  in 
rem.  In  the  case  of  Lord  Anglesey,  of  land  lying  in  Ireland,  I  de- 
creed for  distinguishing  and  settling  the  parts  of  the  estate,  though 
impossible  to  enforce  that  decree  in  rem;  but  the  party  being  in 
England,  I  could  enforce  it  by  process  of  contempt  in  personam  and 
sequestration,  which  is  the  proper  jurisdiction  of  this  Court.  And, 
indeed,  in  the  present  case,  if  the  parties  want  more  to  be  done,  they 
must  resort  to  another  jurisdiction ;  and  it  looks,  by  tho 
*  order  in  1735,  as  if  that  was  in  view,  liberty  being  [*1062] 
thereby  given  to  resort  to  that  Board. 

Salvo  jure  to  the  Crown. — This  opens  a  way  to  that  part  of  the  case 
relating  to  the  Crown.  The  Attorney-General  acts  a  very  impartial 
part;  and  I  shall  express  in  the  fullest  words,  that  this  decree  is 
entirely  without  prejudice  to  any  prerogative,  right  or  interest  in 
the  Crown.  I  will  go  farther,  that,  as  I  do  not  know  how  far  that 
interest  of  the  Crown  may  be,  I  will  reserve  liberty  for  either  party 
to  apply  to  this  Court,  if  by  any  act  or  right  of  the  Crown  execu- 
tion of  this  shall  be  obstructed;  for  the  Court  is  at  liberty  to  sus- 
pend its  decree,  if  a  difficulty  to  perform  it  is  shewn;  and  I  will 
r'eservo  further  directions  as  between  the  parties,  as  to  that  matter, 
so  de  novo  arising.  Judgments  have  been  at  law  with  a  salvo  jure 
of  the  Crown;  as  in  Rastal  &  Coke's  Entries,  in  tho  title  of  Intrusion 
and  Quo  Warranto,  which,  particularly  in  the  cases  of  lands  relating 
to  intrusion,  is  very  analogous  to  the  present. 

I  am  of  opinion,  therefore,  to  decree  a  specific  performance  of 
this  agreement,  without  prejudice  to  any  right,  &c,  of  the  Crown. 

Costs  against  defendant — Next,  as  to  the  point  of  costs;  for  which 
must  be  considered  what  passed  in  America  and  in  England.  As  to 
what  passed  antecedent  to  granting  the  commission,  it  is  very  fair 
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on  both  sides;  all  the  objection  arising  from  that  is  the  defence 
against  the  performance,  and  that  there  are  no  grounds  for  the  de- 
fence from  fraud,  imposition,  or  mistake,  which  are  made  the  heads  for 
it.  But  in  America  the  defendant's  commissioners  behaved  with 
great  chicane  in  the  points  they  insisted  on;  as,  the  want  of  a  centre 
of  a  circle,  and  the  extent  of  that  circle  viz.,  whether  a  diameter  of 
two  or  of  twelve  miles,  the  endeavouring  to  take  advantage  of  one  of 
the  plaintiffs'  commissioners  coming  too  late,  to  make  the  plaintiffs 
incur  the  penalty.  It  is  plain  from  the  articles,  both  sides  should 
be  answerable  for  default  of  their  commissioners;  the  penalty  shows 
the  intent,  though  I  own  this  is  not  that  case;  but  I  do  not  go  on 

that.  The  defendant  has  been  misled  by  his  commissioners 
[  *  10G3]   and  agents  in  America,  to  make  their  objections  *  his 

defence,  which  brings  it  nearer  to  himself;  and  though 
he  would  not  at  all  have  thought  of  it  as  from  himself  (so  that  I 
impute  nothing  in  the  least  dishonourable  to  him),  yet  I  must  take 
it  as  his  own  act,  and  then  should  not  do  complete  justice  if  I  did 
not  give  the  plaintiffs  the  costs  of  this  suit  to  this  time,  to  be  taxed, 
reserving  subsequent  costs. 

His  Lordship,  having  directed  that  the  plaintiffs  and  defendant 
should  quietly  hold,  according  to  the  articles,  altered  that,  for  it 
would  be  improper  to  have  a  decree  in  this  Court  for  quiet  enjoy- 
ment of  lands  in  America,  which  would  occasion  continual  appli- 
cations to  this  Court  for  contempts,  &c,  and  that  it  ought  to  be  the 
proper  jurisdiction  (a). 

Mr.  Solicitor- General  in  his  argument  cited  the  Massachusetts 
Bay  Company  v.  The  King,  in  1746,  in  the  council,  as  to  settling 
boundaries,  where,  on  petition  by  the  plaintiffs  to  rehear,  the  com- 
mittee reported  that  there  was  no  instance  of  rehearing  on  an 
appeal,  which  would  be  mischievous  unless  on  some  very  particular 
circumstances,  as  new  discovery  or  fraud  concealed;  and  therefore 
the  petition  was  rejected. 


In  the  important  case  of  Penn  v.  Lord  Baltimore,  Lord  Hard- 
wicke  recognised  and  acted  upon  the  principle  now  so  well  estab- 
lished, that  equity,  as  it  acts  primarily  in  personam,  and  not  merely 
in  rem,  may,  where  a  person,  against  whom  relief  is  sought,  is 
within  the  jurisdiction,  make  a  decree  upon  the  ground  of  a  con- 

(a)  See  the  decree,  Belt's  Supplement  to  Ves.  sen.  194. 
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trace,  or  any  equity  subsisting  between  the  parties,  respecting 
property  situated  out  of  the  jurisdiction.  See  also  Ewing  v.  Orr- 
Ewing,  9  App.  Cas.  40.  [The  subject  of  jurisdiction  of  courts  of 
equity  is  property  not  persons.  The  process  of  a  court  of  equity  is 
directed  against  persons  and  sometimes  against  property;  but  there 
must  be  some  right  of  property  involved  in  order  that  the  jurisdic- 
tion of  the  court  may  attach:  Bispham's  Equity,  Sec.  47.] 

In  reading  the  judgment  of  Lord  Hardwicke  in  the  principal 
case,  it  will  be  observed  that  while  he  firtuly  enforces  the  right  of 
the  Court  in  proper  cases  to  act  in  personam,  he  most  fully  recog- 
nises the  principle  that  the  lex  situs  must  be  resorted  to  in  order 
to  put  the  plaintift  into  possession,  and  that  the  Court  can  enforce 
its  decree  merely  by  process  of  contempt  in  personam,  and  seques- 
tration of  property  in  this  country,  this  being  tho  proper 
jurisdiction  of  the  Court  (ante,  p.  *10G1),  intimating  [  *  1004  ] 
that  if  the  parties  wanted  more  to  be  done,  that  is  to  say, 
process  in  rem,  they  must  resort  to  another  jurisdiction,  meaning 
thereby,  the  Court  by  which  the  lex  situs  was  administered — in  that 
case,  it  seems,  the  King  in  council  (lb.  pp.  1061,  10G2).  It  appears, 
moreover,  that  his  Lordship,  having  at  first  ordered  "that  the 
plaintiff  and  defendant  should  quietly  hold  according  to  the  arti- 
cles," altered  that  part  of  the  decree,  upon  tLe  ground  that  it 
would  be  improper  "  to  have  a  decree  in  this  Court  for  quiet  enjoy- 
ment of  lands  in  America,  which  would  occasion  continual  applica- 
tions to  this  Court  for  contempts,  &c,  that  ought  to  be  made  to 
the  proper  jurisdiction."  [Mr.  Justice  Strong,  in  Muller  v.  Dows, 
4  Otto,  444,  recognized  the  doctrine  that  equity  acts  in  personam 
and  says  that  a  State  Court  of  Equity  which  has  jurisdiction  of  the 
person,  may  decree  a  conveyance  by  him  of  lands  in  another  state 
and  can  enforce  that  decree  by  process  against  the  defendant.] 

Before,  however,  examining  the  various  cases  in  which  a  Court 
of  Equity  has  exercised  its  jurisdiction  in  personam,  in  respect  of 
property  out  of  the  jurisdiction,  one  important  distinction  ought  to 
be  noticed,  viz.,  that  although  the  Court  will  enforce  the  ordinary 
doctrines  of  equity  with  respect  to  land  out  of  England,  notwith- 
standing that  the  lex  situs  does  not  exercise  a  similar  equity,  never- 
theless it  will  refrain  from  enforcing  such  doctrines  where  the  lex 
sitits  is  not  merely  silent  in  respect  thereof,  but  either  excludes  or 
renders  them  absolutely  illegal.  Thus  it  has  been  held,  that  al- 
though equitable  mortgages  by  deposit  of  title  deeds  are  not  recog- 
nized by  the  Scotch  law,  yet  that  the  owner  of  a  Scotch  estate 
residing  in  England,  who  has  made  such  deposit,  could  be  com- 
pelled to  give  effect  to  such  deposit,  and  on  his  bankruptcy  the 
equitable  mortgagee  was  held  to  be  entitled  to  payment  of  the 
mortgage  debt  out  of  the  proceeds  of  the  property  comprised  in 
the  equitable  mortgage  in  preference  to  the  general  creditors.  [If 
the  parties  to  a  bill  for  specific  performance  are  within  the  jurisdic- 
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tion  of  the  Court,  there  can  be  no  objection  on  the  ground  that  the 
real  estate  lies  out  of  the  jurisdiction  of  the  Court. 

This  is  in  accordance  with  the  maxim  that  equity  acts  in  per- 
sonam :  Burrell  v.  Root,  40  N.  Y.  496;  Brown  v.  Desmond,  100 
Mass.  267;  Mfg.  Co.  v.  Worster,  3  Foster,  462;  Davis  v.  Headley,  7 
C.  E.  Green,  115;  Stephenson  v.  Davis,  56  Me.  73;Massiet>.  Watts, 
6  Cranch,  148;  Newton  v.  Bronson,  13  N.  Y.  587.]  See  Ex  parte 
Pollard,  Mont.  &  Ch.  239,  reversing  S.  C,  3  Mont.  &  A.  340.  "If," 
said  Cottenham,  C,  in  his  judgment,  "the  law  of  the  country  where 
the  land  is  situate  should  not  permit,  or  not  enable  the  defendant 
to  do  what  the  Court  might  otherwise  think  it  right  to  decree,  it 
would  be  useless  and  unjust  to  direct  him  to  do  the  act;  but  where 
there  is  no  such  impediment,  the  Courts  of  this  country  in  the  ex- 
ercise of  their  jurisdiction  over  contracts  made  here,  or  in  admin- 
istering equities  between  parties  residing  here,  act  upon  their  own 
rules,  and  are  not  influenced  by  any  consideration  of  what  the 
effects  of  such  contracts  might  be  in  the  country  where  the  lands 
are  situate,  or  of  the  manner  in  which  the  Courts  of  such  countries 

might  deal  with  such  equities In  giving  effect  to  the 

security,  I  act  upon  the  wpII  known  rules  of  equity  in  this  coun- 
try, and  do  not  violate  or  interfere  with  any  law  or  rule  of  property 
in  Scotland,  as  I  only  order  to   be  done  what  the  par- 
[  *1065]  *  ties  may  by  that  law  lawfully  perform." 

So  likewise  in  Scott  v.  Nesbitt,  14  Ves.  442,  Lord  Eldon, 
in  the  face  of  the  Master's  report  that  there  was  no  law  or  usage  in 
Jamaica  for  a  lien  by  a  consignee  in  respect  of  supplies  furnished 
to  the  estate,  directed  consignees  to  be  allowed  such  expenditure  in 
their  account  with  incumbrancers.  Such  lien  in  fact  not  being  tho 
result  of  express  contract,  is  given  by  implication  of  law:  Chambers 
v.  Davidson,  1  L.  R.  P.  C.  296.  But  if  a  consignee  takes  an  express 
security,  it  excludes  the  general  lien.     lb. 

Upon  the  same  principle  in  Lord  Cranstoicn  v.  Johnson,  3  Ves. 
170,  a  creditor,  having  fraudulently  obtained  a  judgment  in  one  of 
the  West  Indian  islands  (St.  Christopher's)  against  his  debtor,  then 
absent  from  the  island,  and  sold  his  debtor's  real  estate  there,  and 
become  the  purchaser  thereof,  upon  a  bill  being  tiled  in  England, 
the  sale  was  set  aside  by  Sir  R.  P.  Arden,  M.  R.  "Upon  the  whole," 
he  observed,  "it  comes  to  this:  that,  by  a  proceeding  in  the  island, 
an  absentee's  estate  may  be  brought  to  sale,  and  for  whatever  in- 
terest he  has,  without  any  particular  upon  which  they  are  to  bid. 
The  question  is,  whether  any  Court  will  permit  the  transaction  to 
avail  to  that  extent.  It  is  said,  this  Court  has  no  jurisdiction  be- 
cause it  is  a  proceeding  in  the  West  Indies.  It  has  been  argued, 
very  sensibly,  that  it  is  strange  for  this  Court  to  say,  it  is  void  by 
the  laws  of  the  island,  or  for  want  of  notice.  I  admit,  I  am  bound 
to  say,  that,  according  to  those  laws,  a  creditor  may  do  this.  To 
that  law  he  has  had  recourse,  and  wishes  to  avail  himself  of  it:  the 
question  is,  whether  an  English  Court  will  permit  such  a  use  to  be 
256 


PKNN  V.  LORD  BALTIMORE.  *  10GG 

made  of  the  law  of  that  island,  or  any  other  country.  It  is  sold,  not 
to  satisfy  the  debt,  but  in  order  to  get  the  estate  (which  the  law  of 
that  country  never  could  intend)  for  a  price  much  inadequate  to  tlu< 
real  value,  and  to  pay  himself  more  than  the  debt  Eor  winch  the  suit 
was  commenced,  and  for  which  only  the  sale  could  be  holden,  It 
was  not  much  litigated,  that  the  Courts  of  equity  here  have  an  equal 
right  to  interfere  with  regard  to  judgments  or  mortgages  upon  lands 
in  a  foreign  country  as  upon  lands  here.  Bills  are  often  filed  upon 
lands  in  the  West  Indies.  The  only  distinction  is,  that  this  Court 
cannot  act  upon  the  land  directly,  but  acts  upon  the  conscience  of 
the  person  living  here:  Archer  v.  Preston.  Lord  Arglas.se  v.  Mus- 
champ,  Lord  Kildare  v.  Eustace,  1  Eq.  Ca.  Abr.  133;  1  Vern.  75, 
135,  419.  [In  Massie  v.  Watts,  6  Cranch,  148,  The  Supremo 
Court  of  the  United  States  sustained  a  bill  filed  in  the  Circuit  Court 
of  Kentucky,  to  compel  a  conveyance  of  land  situated  in  Ohio.] 
Those  cases  clearly  show,  that  with  regard  to  any  contract  made,  or 
equity  between  persons  in  this  country  respecting  lands  in  a  foreign 
country  particularly  in  the  British  dominions,  this  Court 
will  *  hold  the  same  jurisdiction  as  if  they  were  situated  [  *1006] 
in  England.  Lord  Hardivicke  lays  down  the  same  doc- 
trine in  Foster  v.  Vassall,  3  Atk.  589.  Therefore,  without  affecting 
the  jurisdiction  of  the  Courts  there,  or  questioning  the  regularity 
of  the  proceedings,  as  in  a  Court  of  law,  or  saying  that  this  sale 
would  have  been  set  aside  either  in  law  or  equity  there,  I  have  no 
difficulty  in  saying,  which  is  all  I  have  to  say,  that  this  creditor  has 
availed  himself  of  the  advantage  he  got  by  the  nature  of  those  laws, 
to  proceed  behind  the  back  of  the  debtor  upon  constructive  notice, 
which  could  not  operate  to  the  only  point  to  which  a  constructive 
notice  ought:  that  there  might  be  actual  notice  without  wilful  de- 
fault: that  he  has  gained  an  advantage  which  neither  the  law  of 
this  nor  of  any  other  country  would  permit.  I  will  lay  down  the 
rule  as  broad  as  this: — this  Court  will  not  permit  him  to  avail  him- 
self of  the  law  of  any  other  country  to  do  what  would  be  gross  in- 
justice." See  £.  C,  5  Ves.  277 ;  Jackson  v.  Petrie,  10  Ves.  164. 
See  also  Ex  parte  Borrodaile,  2  Mont.  &  A.  398.  reversing  S.  C,  1 
Mont.  &  A.  481;  Hicks  v.  Powell,  4  L.  R.  Cb.  App.  741. 

Where,  however,  the  lex  situs  positively  excludes  the  operation  of 
the  equitable  doctrine  which  the  Court  might,  acting  in  ^e*vso??a)», 
apply  to  the  conscience  of  the  owner,  it  will  refuse  to  interfere.  See 
Martin  v.  Martin,  2  Russ.  &  My.  507. 

Not  only  foreign  countries,  but  also  India,  our  colonies,  as  was 
decided  in  the  principal  case,  and  even  Scotland  and  Ireland  are, 
for  the  purposes  of  proceedings  in  rem,  as  will  be  hereafter  more 
fully  shown,  held  to  be  out  of  the  jurisdiction  of  the  Court. 

By  the  Roman  law,  where  any  process  of  the  Court  might  be 
enforced  in  even  the  most  distant  province  of  the  empire,  the  plain- 
tiff might  sue  the  defendant  both  in  rem  and  in  personam,  select- 
ing either  the  forum  rei  or  the  situs  of  the  subject-matter  of  the 
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action.  "Actor  rei  forum,  sire  in  rem,  sive  in  personam  sit  actio, 
sequitur.  Sed  et  in  locis  in  quibus  res,  propter  quas  contenditur, 
constitutes  sunt  jubemus  in  rem  actionem  adversus  possidentem 
moveri."     Cod.  Lib.  III.,  Tit.  xix.,  §  3. 

At  a  very  early  date,  specific  performance  of  a  contract  for  sale 
of  lands  out  of  the  jurisdiction,  was  enforced.  [It  was  against  the 
■person  that  the  jurisdiction  of  a  court  of  equity  was  originally 
acquired:  Great  Falls  Mfg.  Co.  v.  Worster,  23  N.  H.  462.]  Thus 
in  Archer  v.  Preston,  1  Yern.  77,  cited  1  Eq.  Ca.  Ab.  133,  pi.  3,  a 
contract  was  entered  into  for  the  sale  of  land  in  Ireland,  and  the 
defendant,  who  refused  to  carry  out  the  contract,  coming  over  to 
England,  a  bill  was  filed  against  him  in  Chancery,  and  a  ne  exeat 
regno  granted,  and  when  he  departed  for  Ireland  without  answer- 
ing, he  was  sent  for  by  special  order,  and  made  to  answer 
[*1067  ]  for  the  *  contempt.  See  also  Jackson  v.  Petrie,  10  Yes. 
1(35.  In  the  principal  case,  a  contract  respecting  the 
settlement  of  boundaries  out  of  the  jurisdiction  was  enforced. 
.  The  degree  for  foreclosure  of  a  mortgage  being  a  degreo  in  per- 
sonam, mortgages  of  property  abroad,  wrhen  the  mortgagor  comes 
within  the  jurisdiction,  have  been  frequently  foreclosed.  Thus  in 
Toller  v.  Carteret,  2  Vern.  495,  where  a  bill  was  filed'  by  the  mort- 
gagee for  foreclosure  of  the  Island  of  Sark,  the  defendant  pleaded 
to  the  jurisdiction  of  the  Court,  that  the  Island  of  Sark  was  part  of 
the  Duchy  of  Normandy,  and  had  laws  of  its  own,  and  was  not 
tinder  the  jurisdiction  of  the  Court  of  Chancery;  but  the  Lord 
Keeper,  Sir  Nathan  Wright,  overruled  the  plea,  observing,  "that 
the  Court  of  Chancery  had  jurisdiction,  the  defendant  being  served 
with  process  here,  and  equitas  ag it  in  personam,  which  is  an  answer 
to  the  objection. ',  See  also  Paget  v.  Ede,  18  L.  R.  Eq.  118,  where 
it  was  held  by  Bacon,  V.-C,  that  a  foreclosure  decree,  being  a  de- 
cree in  personam,  depriving  the  mortgagor  of  his  personal  right  to 
redoem,  the  Court  had  jurisdiction  to  make  such  a  decree  in  respect  of 
a  mortgage,  between  an  English  mortgagor  and  mortgagee,  of  lands 
in  the  Island  of  Nevis,  West  Indies.  [The  question  is  one  frequently 
applied  in  cases  of  suits  against  railroad  companies  whose  lines  ex- 
tend over  several  different  States.  It  has  become  firmly  settled  by 
the  highest  authority  that  a  decree  of  foreclosure  and  a  sale  of  tho 
whole  of  tho  mortgaged  property  is  valid  though  a  portion  of  that 
property  lies  out  of  the  jurisdiction  of  the  Court  which  has  made 
the  decree.  The  qualification  annexed  to  this,  is  that  the  jurisdic- 
tion over  the  defendants  in  personam  mnst  have  properly  attached: 
Elreth  v.  Tho  Pittsburgh  and  Steubenville  Railroad  Co.,  5  P.  F.- 
Smith, 189;  MacGregor  v.  MacGregor,  9  Iowa,  65;  and  Muller  r. 
Dows,  4  Otto,  444.] 

Tho  Court  also  has  intimated  that,  if  necessary,  it  would  decree 
the  redemption  of  a  mortgage  abroad:  Bent  v.  Young,  9  Sim.  180, 
190;  Beckford  v.  Kemble,  1  S.  &  St.  7. 

With  regard  to  the  question  whether  trusts  (not  being  mere  con- 
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structive  trusts  or  equities)  affecting  lands  situated  in  a  foreign 
country,  will  be  enforced  if  the  trustee  is  resident  in  England, 
Lewin  on  Trustees,  45,  46,  7th  Ed. ;  Glover  v.  Strotkoff,  2  Bro.  C. 
C.  33;  Nelson  v.  Bridport,  8  Beav.  547;  Martin  v.  Martin,  2  Rnss. 
&  My.  507;  Qodfray  v.  Godfray,  12  Jur.  N.  S.  o'JT.  It  is  true  that 
in  an  old  case  where  the  property  was  situated  in  Ireland,  it  was 
thought  that  the  Court  of  Chancery  in  England  had  jurisdiction 
over  the  trusts  of  lands  in  Ireland,  but  this  opinion  was  founded 
upon  a  notion,  that  certainly  could  not  be  entertained  at  the  pres- 
ent day,  "that  the  judges  of  England  were  proper  expositors  of 
Irish  laws."  See  Earl  of  Kildare  v.  Eustace,  1  Vein.  419,  422;  1 
Eq.  Ca.  Ab.  133,  pi.  4. 

Moreover,  where  lands  abroad  have  been  acquired  by  the  fraud 
of  a  party  living  in  this  country,  the  transaction  has  been  e<  t  aside, 
and  the  defendant  ordered  to  execute  the  necessary  reconveyances 
and  releases  of  the  land  so  acquired:  Arglassc  v.  Muschamp,  J  Vein. 
75;  Lord  Cranstoicn  v.  Johnston,  3  Ves.  170,  5  Ves.  277,  ante,  p. 
1005;  Jackson  v.  Petrie,  10  Ves.  164. 

*And  a  tenant  in  common  of  lands  abroad,  resident  here,  [  *  1068  ] 
was  held  liable  to  an  account  for  waste  committed,  upon 
a  bill  tiled  by  another  tenant  in  common  (Carteret  v.  Petty,  2  Swanst. 
323,  n.  See  S.  C,  nom  Cartwright  v.  Pettus,  2  Ch.  Ca.  214),  and 
also,  for  an  account  of  rents  and  profits:  Robcndeau  v.  Rous,  1  Atk. 
543.  So  likewise,  on  a  bill  filed  by  ono  of  the  parties  in  England, 
a  decree  has  been  made  for  winding  up  a  partnership  in  Hayti,  and 
taking  accounts  of  agency  transactions  between  the  partnership  and 
a  Liverpool  firm:  Maunder  v.  Lloyd,  2  J.  &  H.  718;  Hendrick  v. 
Wood,  0  W;  R.  588;  Rainy  v.  Ellis,  26  L.  T.  Rep.  (N.  S.),  602. 

A  joint  stock  company  formed  in  India,  and  incorporated  by  reg- 
istration under  Indian  law,  and  having  its  principal  place  of  busi- 
ness in  India,  with  an  agent  and  branch  office  in  England,  may  be 
wound  up  under  the  Companies  Act,  1862  (In  re  Commercial  Bank 
of  India,  6  L*.  R.  Eq.  5l7;  In  re  Matheson  Brothers,  Li»ii'<<!.  'J 7 
Ch.  D.  225);  but  the  Court  has  refused  to  make  a  winding-up  order 
under  such  circumstances,  under  11  &  12  Vict.  c.  45,  upon  the 
ground  of  inexpediency:  In  re  Union  Bank  of  Calcutta,  3D.  G.  & 
Sm.  253,  [The  jurisdiction  of  equity  to  act  in  personam  has  its 
limits,  and  a  Court  will  not  compel  a  domestic  corporation  to  go 
into  another  State  where  it  has  no  corporate  existence,  and  specific- 
ally execute  a  contract  in  reference  to  property  in  the  latter  juris- 
diction: Port  Royal  Railroad  Co.  v.  Hammond,  58  Ga.  528.] 

The  pendency,  moreover,  of  a  foreign  liquidation  does  not  affect 
the  jurisdiction  of  the  Court  to  make  a  winding-up  order,  in  respect 
of  the  company  under  such  liquidation,  although  the  Court  will,  as 
a  matter  of  international  comity,  have  regard  to  the  order  of  a  for 
eign  Court.  See  In  re  Matheson  Brothers,  Limited,  27  Ch.  D.  225, 
in  which  case  it  being  alleged  that  proceedings  to  wind  up  the  com- 
pany were  pending  in  New  Zealand,  the  Court,  in  order  to  secure 
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the  English  assets  until  proceedings  should  be  taken  by  the  New 
Zealand  liquidators  to  make  them  available  for  English  creditors 
pari  passu  with  those  in  New  Zealand,  sanctioned  the  acceptance  of 
an  undertaking  by  the  solicitor  for  the  English  agent  of  the  com- 
pany, that  the  English  assets  should  remain  in  statu  quo  until  the 
further  order  of  the  Court. 

It  seems  that,  although  the  persons  applying  for  the  registration 
of  a  company  under  the  provision  of  the  Companies  Act,  1862  (25 
&  20  Vict.  c.  89),  are  foreigners,  residing  abroad,  and  although  there 
may  be  many  circumstances  tending  to  show  that  the  company 
sought  to  be  registered,  is  in  several  respects  a  foreign  company, 
the  Registrar  of  Joint,  Stock  Companies  is  not  bound  to  refuse  it  reg- 
istration (In  re  General  Company  for  the  Promotion  of  Land  Credit, 
5  L.  R.  Ch.  App.  363,  affirmed  Dom.  Proc.  nom.  Princess  of  Reuss 
v.  Bos,  5  L.  R.  Ho.  Lo.  176),  even  although  when  there  are  in  it 
shares  in  conformity  with  the  statute  there  are  others 
[  *  1069  J  *  of  a  different  kind,  e.  g.,  passing  by  delivery,  and  al- 
though the  principal  business  seems  likely  to  be  trans- 
acted abroad,  provided  the  other  requisite  forms  are  complied  with. 
lb.  And  although  it  seems  that,  in  the  case  of  such  a  company, 
the  Chancery  Division  would  refuse  to  interpose  to  prevent  a  mort- 
gagee of  the  company's  property  in  a  foreign  country  from  enforc- 
ing his  remedy  in  a  foreign  Court,  as  against  holders  of  obliga- 
tions, creating  prior  charges  of  which  the  mortgagee  had  notice 
Norton  v.  Florence  Land  and  Public  Works  Company,  7  Ch.  D. 
332),  yet,  nevertheless,  when  the  company  came  to  be  wound  up, 
the  Court  has  entertained  and  decided  the  question  whether  the 
obligations  constituted  a  charge  on  the  property  of  the  company, 
subject  to  the  power  of  the  directors  to  dispose  of  any  part  of  such 
property  in  the  ordinary  course  of  their  business:  In  re  Florence 
Land  and  Public  Works  Company,  Ex  parte  Moor,  10  Ch.  D.  530. 

So  bills  of  discovery  of  rents,  profits,  and  deeds  relative  to  pro- 
perty abroad  have  been  entertained  on  the  ground  of  fraud  (Angus 
v.  Angus,  West's  Rep.  t.  Hardw.  23),  or  with  a  view  to  intended 
proceedings,  or  in  aid  of  proceedings  in  foreign  Courts:  Bent  v. 
Young,  9  Sim.  180;  Hendrick  v.  Wood,  9  Jur.  N.  S.  117;  Reiner  v. 
Marquis  of  Salisbury,  2  Ch.  D.  378;  Paid  v.  Roy,  15  Beav.  437. 

The  Court  has  also  jurisdiction  to  appoint  receivers  and  managers 
of  property  abroad,  to  receive  the  rents  and  profits,  and  with  power 
eometimes  to  appoint  an,  agent  abroad  to  receive  and  remit  the 
same  to  the  receiver,  with  powers  also  to  continue  or  institute  suits 
relative  to  the  estate,  and  in  some  cases  to  remit  the  produce  of  the 
estate  as  well  as  the  rents  and  profits  to  a  consignee;  and  in  the 
case  of  a  colonial  estate  a  scheme  for  its  management  will  some- 
times be  ordered  to  be  framed.  See  1  Seton  on  Decrees,  447 — 450, 
4th  ed. 

Receivers  have  been  appointed,  not  only  in  foreign  countries,  as 
Brazil  (Sheppard  v.  Oxenford,  1  K.  &  J  500),  China  (Hodson  v. 
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Watson,  1  Seton  Dec.  448,4th  ed.),  Italy  (Hinton  v.  Galli,  Tb.\ 
Drewry  v.  Darwin,  lb.),  America  (Hanson  v.  Walker,  lb.),  but  also 
in  our  colonies,  as  Canada  (Tylee  v.  7'///w  16.  449),  the  ('ape  of 
Good  Hope  (Collison  v.  Collison,  lb.,  449),  East  India  ( Logan  v. 
Princess  of  Coorg.  lb.,  447;  Anon.  v.  Lindsay,  15  Ves.  93  ;  AV//.s  v. 
Keys,  1  Beav.  425),  New  South  Wales  (Underwood  v.  Frost,  1  Set 
Dec.  448,  4th  ed. ),  and  in  the  West  Indies  (Banbury  v.  Dnnbury, 
1  Beav.  336),  in  Jersey  (Smith  v.  Smith,  10  Hare,  App.  ]xxi. ),  and 
in  Ireland  (Ilonlditch  v.  Lord  Donegal,  8  Bli.  N.  8.  343;  and  see 
Barkley  v.  Lord  lieay,  2  Hare,  308;  Faulkner  v.  Daniel,  3  Hare, 
204). 

*  It  is  upon  the  same  principle  that  the  Chancery  Di-  [  *  1070  J 
vision  may  still  restrain  a  p>ers°)l  within  its  jurisdiction 
from  taking  proceedings  in  Courts  out  of  the  jurisdiction,  not  with 
any  intention  to  overrule  or  interfere  with  such  Courts,  but  because, 
under  the  circumstancees,  it  is  inequitable  that  the  party  restrained 
should  have  recourse  to  them.  [Bills  to  restrain  corporate  action 
within  proper  limits  are  very  frequent  in  the  United  States,  and  are 
used  in  cases  of  corporations  of  a  municipal  and  public  character,  as 
well  as  those  of  a  mercantile  or  private,  or  eleemosynary  character: 
Carter  v.  City  of  Chicago,  57  111.,  283;  Schofield  v." Eighth,  27 
Conn.  499;  Curtenius  v.  Hoyt,  37  Mich.  583;  Sturges  v.  Knapp, 
31  Vt.  1;  Manderson  v.  Commercial  Bank,  4  Casey,  379;  Mathews 
v.  Skinker,  02  Mo.  329;  Nazoo  v.  Ins.  Co.  14  Wis.  295;  March  v. 
Railway  Co.,  40  N.  H.  548;  Houston  v.  Jefferson  College,  13  P.  F. 
Smith,  428;  People  v.  New  York,  32  Barb.  102;  Durfee  v.  R.  R. 
Co.,  5  Allen,  230;  Dodge  v.  Woolsey,  18  How.  341.]  See  note  to 
the  Earl  of  Oxford's  Case,  ante,  p.  GG4. 

The  principle  under  which  the  jurisdiction  in  personam  of  the 
old  Court  of  Chancery  extends  in  effect  to  property,  wherever  situate, 
applies  to  the  Chancery  Court  of  the  County  Palatine  of  Lancaster. 
Thus,  where  tbe  defendants  in  an  action  in  the  Chancery  Court  of 
the  County  Palatine  of  Lancaster  were  within,  but  their  property 
was  beyond  the  boundary  of  the  local  jurisdiction,  it  was  held  that 
the  jurisdiction  of  the  Court  was  the  jurisdiction  in  personam  of 
the  old  Court  of  Chancery  within  the  boundary,  and  therefore, 
that  the  Palatine  Court  could  exercise  jurisdiction  over  the  property, 
and  could  enforce  any  order  in  the  action  by  applying  to  the  Supreme 
Court,  tinder  the  Court  of  Chancery  of  Lancaster  Act,  1854,  s. 
7,  and  the  Judicature  Act,  1873,  s.  18,  sub-s.  2.  In  re  Longdendale 
Cotton  Spinning  Co.,  8  Ch.  D.  150. 

It  might  be  thought,  from  the  language  occasionally  used  by 
equity  Judges,  that  tho  jurisdiction  in  personam  affecting  lands 
abroad,  would  be  exercised  in  those  cases  only  where,  although  out 
of  the  jurisdiction  of  the  Court,  they  were  situated  within  tbe  colonies 
or  empire.  See  Foster  v.  Vassal!,  3  Atk.  589.  But  as  tbe  Court 
does  not  affect  to  control  tho  Courts  of   other  Countries,  there  does 
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not  exist  in  practice,   nor,  indeed,  upon   principle,  any  reason   for 
such  distinction:  Angus  v.  Angus,  West's  Rep.  t.  Hardw.  23. 

Where  the  lands  are  out  of  the  jurisdiction,  although  they  be 
within  the  colonies,  the  Court  eannot  affect  them  directly,  or  other- 
wise than  by  proceedings  in  personam,  and  will  refuse  to  make  any 
order  for  the  delivery  up  of  the  possession  thereof.  [A  bill  for 
the  partition  of  lands  cannot  be  brought  outside  of  the  jurisdiction, 
for  the  court  cannot  issue  a  commission  there:  Smith's  Equity,  30; 
Glen  v.  Gibson,  9  Barb.  634;  R.  R.  Co.  v.  Hammond,  58  Ga.  523.] 
Thus,  in  Roberdeau  v.  Pons,  1  Atk.  543,  where  a  demurrer  was  put 
into  a  bill  brought  for  the  delivery  of  the  j^ossession  of  a  moiety  of 
lands  in  St.  Christopher's,  and  likewise  for  an  account  of  the  rents 
and  pro  tits,  although  Lord  Hardwicke  held  that  the  bill  would  lie 
for  the  account  he  said,  that  the  Court  had  no  jurisdiction  to  put 
persons  in  possession  in  a  place  where  they  had  their  own  methods 
on  such  occasion,  to  which  the  party  might  have  recourse;  and  that 
lands  in  the  plantations  were  no  more  under  the  jurisdiction  of  this 
Court,  than  lands  in  Scotland,  for  it  only  agit  in  personam.  See 
also  Angus  v.  Angus,  West's  Rep.  t.  Hardw.  23;  Innes 
[*1071  ]  v.  Mitchell,  *  3  Jur.  N.  S.  756;  Cood  v.  Good,  33  Beav. 
314. 

Upon  the  same  principle,  a  bill  will  not  lie  for  a  partition  of  lands 
out  of  the  jurisdiction,  as  in  Ireland,  as  to  which  "Lord  Nottingham 
is  reported  to  have  said,  in  Cartwright  v.  Peltus,  2  Ch.  Ca.  214,  "he 
could  not  here  proceed,  for  he  could  not  award  a  commission  into 
Ireland.  And  the  bill  for  a  partition  was  in  the  nature  of  a  writ  of 
partition  at  the  common  law,  which  lieth  not  for  lands  in  Ireland;" 
see  S.  C,  nom.  Carteret  v.  Petty,  2  Swanst.  323,  n. ;  see  also  and 
consider,  Houlditch  v.  Lord  Donegal,  8  Bligh,  N.  S.  301,  345;  Water- 
house  v.  Stansfield,  9  Hare,  234:  10  Hare,  254;  Nelson  v.  Bridport, 
8  Beav.  547. 

A  Court  of  equity,  moreover,  has  always  refused  to  direct  an  is- 
sue to  try  the  validity  of  a  will,  of  lands  out  of  the  jurisdiction. 
See  Pike  v.  Hoare,  2  Eden,  182,  there  the  testator  made  his  will  in 
England,  devising  land  in  Pennsylvania.  Although  there  were 
other  reasons  for  refusing  the  issue,  Lord  Northington  said,  that  he 
built  his  opinion  materially  upon  the  fact  of  the  lands  lying  in 
Pennsylvania.  "  A  will,"  said  his  Lordship,  "  of  lands  lying  in  any 
of  the  colouies  is  not  triable  in  Westminster  Hall.  If  it  .were,  it 
would  be  introductive  of  great  confusion,  and  be  very  detrimental 
to  the  colonies.  We  have  colonies  and  factories  in  the  four  quar- 
ters of  the  world,  and  each  colony  and  factory  has  distinct  laws  of 
its  own.  Judges  in  Westminster  Hall  aro  not  acquainted  with  the 
laws  of  the  several  colonies  and  factories:  they  are  local.  In  Penn 
v.  Lord  Baltimore  (1  Ves.  444),  Lord  Hardwicke  made  the  distinc- 
tion, and  said  it  was  the  contract  that  gave  the  Court  jurisdiction  in 
that  case,  the  principles  of  equity  being  tho  same  in  all  places. 
What  weighs  strongly  with  me  is,  that  no  issue  was  ever  directed 
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to  try  a  will  of  lands  in  Ireland.  It  was  attempted  in  Lord  Robert 
Manners'  Case,  but  given  up;  and  that  was  as  strong  a  case  as  this. 
Mr.  Calwell,  the  testator,  lived  and  died  in  England,  never  was  but 
once  in  Ireland  to  sen  his  estate,  and  his  will  was  made  in  London.*' 
See  also  Boyse  v.  Colclough,  1  K.  &  J.  124;  Norris  v.  Chambers,  29 
Beav.  240;  3  De  G.  F.  &  J.  583;  Whitaker  v.  Forbes,  10  L.  It.  C. 
p.  583. 

In  the  principal  case,  Lord  Hardwicke  disclaims  any  original  ju- 
risdiction of  the  Court  as  to  the  direct  question  of  the  boundaries, 
and  puts  it  expressly  upon  the  articles  entered  into  between  tho 
parties.     See,  however,  Tulloch  v.  Hartley,  1  Y.  &  C  C.  C.  114. 

In  some  cases  of  doubtful  authority,  a  power  was  assumed,  which 
certainly  would  not  now  be  exercised,  of  granting  sequestrations 
against  the  estates  of  defendants  situated  in  Ireland: 
*  Arglasse  v.  Muschamp,  1  Vern.  75,  and  Sir  John  Fryer  [  *  1072  ] 
v.  Bernard,  2  P.  Wins.  261.  But  the  reasons  given  by  Lord 
Macclesfield  in  the  latter  case,  as  observed  by  Lord  Brougham  in  Lord 
Portarlington  v.  Soulby,  3  My.  &  K.  100,  plainly  show,  that  he  went 
upon  a  ground  which  would  now  be  untenable,  viz.,  what  he  termed 
the  superintendent  power  of  the  Courts  of  this  country  over  those 
in  Ireland;  and,  indeed,  he  supports  his  order  by  expressly  refer- 
ring to  the  right  then  claimed  by  the  King's  Bench  in  England,  to 
reversejthe  judgments  of  the  King's  Bench  in  Ireland — a  pretension 
which  has  long  ago  been  abandoned,  and  has,  indeed,  been  discon- 
tinued by  parliamentary  interposition;  and  it  is  clear  now  that  no 
sequestration  would  be  issued  against  any  lands  out  of  the  juris- 
diction. 

Upon  the  same  principle,  where  a  charity  is  to  be  established  out 
of  England,  as  in  Scotland,  the  Court,  not  having  jurisdiction  to 
administer  the  fund,  will  pay  the  money  to  the  persons  whom  the 
testator  has  selected  as  the  instruments  of  his  benevolence:  The  Pro- 
vost of  Edinburgh  v.  Aubery,  Amb.  236;  Attorney -General  v.  Lepive, 
2  Swanst.  181;  Minet  v.  Vulliamy,  1  Russ.  113,  n. ;  Emery  v.  Hill,' 
Id.  112;  Attorney -General   v.  Sturge,  19  Beav.  597. 

It  has,  however,  been  held  that  as  the  Courts  of  equity  in  Eng- 
land are,  and  always  have  been,  Courts  of  conscience,  operating  in 
personam,  and  not  in  rem,  they  can  compel  the  performance  of  trusts 
as  to  movables,  although  the  author  of  trust  may  have  had  a  for- 
eign domicile,  and  for  this  purpose  it  makes  no  difference  whether 
the  trust  was  constituted  inter  vivos,  or  by  a  will  or  a  mortis  causa 
deed.  See  Ewing  v.  Orr  Ewing,  9  App.  31.  There  a  testator  domi- 
ciled in  Scotland,  and  possessed  of  a  large  personal  and  some  heritable 
property  in  Scotland,  and  of  a  comparatively  small  personal  prop- 
erty in  England,  by  will  made  in  Scotch  form,  appointed  several 
persons  to  bo  executors  and  trustees,  some  of  whom  resided  in  Eng-  • 
land,  and  some  in  Scotland.  The  trustees  obtained  a  confirmation 
of  tho  will  in  Scotland,  and  the  confirmation  was  sealed  by  the 
English  Court  of  Probate,  under  21  &  22  Vict.  c.  50.     An  infatit 
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residence  in  England,  brought  by  Lis  next  friend,  an  action  here  to 
administer  the  estate,  and  the  writ  was  served  upon  some  of  the 
trustees  in  England,  and  (under  an  order)  upon  the  Scotch  trustees 
in  Scotland.  The  trustees  appeared  without  protest,  and  took  no 
steps  to  discharge  the  order,  but  obtained  an  order  of  reference  to 
inquire  whether  tho  further  prosecution  of  the  action  would  be  for 
the  benefit  of  the  infant  plaintiff,  upon  which  an  order  (not  appealed 
from)  was  made  for  the  further  prosecution  of  the  action. 
[  *1073  ]  The  trustees  *removed  all  the  English  personalty  into  Scot- 
land before  the  action  came  on  for  trial.  It  was  held  by 
the  House  of  Lords,  affirming  the  decision  of  the  Court  of  Appeal 
(reported  22  Ch.  D.  456),  that  the  English  Court  had  jurisdiction 
to  administer  tho  trusts  of  the  will  as  to  the  whole  of  the  estate, 
both  Scotch  and  English;  and  that  as  no  proceedings  were  pending 
in  a  Scotch  Court  (if  such  were  possible),  by  which  the  interests  of 
the  infant  plaintiff  could  have  been  equally  protected,  the  jurisdic- 
tion was  not  discretionary;  but  that  the  decree  was  as  a  matter  of 
course.  See  also  Stirling- Maxwell  v.  Carhvright,  11  Ch.  D.  523; 
Johnstone  v.  Battle,  10  C.  &  F.  42,  84. 

If  English  trustees,  having  in  their  hands  English  trust  funds, 
were  found  within  the  jurisdiction  of  the  Scottish  Courts,  those 
courts,  on  the  same  principle,  might  compel  them  to  do  their  duty. 
Per  Earl  of  Selbome,  L.C.,  in  Ewing  v.  Orr-Ewing,  9  App.  Ca.  41r 
citing  Ferguson  v.  Douglas,  3  Pat.  App.  Ca.  503,  510 

The  proposition,  that  the  Courts  of  that  country  only  in  which  a 
testator  dies  domiciled,  can  administer  his  personal  estate,  is  with- 
out any  authority,  except  certain  dicta  of  Lord  Westburij  in  Enohin 
v.  Wylie  (10  Ho.  Lo.  Ca.  1),  with  which  the  other  Lords  who  de- 
cided that  case  did  not  agree.  Per  Lord  Selbome  in  Ewing  v.  Orr- 
Ewing,  9  App.  Cas.  39;  see  10  App.  Cas.  453,  502. 

Where  real  property  in  a  colony  is  vested  in  the  Queen,  not  by  pre- 
rogative, but  under  an  Act  of  the  provincial  legislature,  for  the  pur- 
poses of  the  province,  and  subject  to  any  future  directions  whieh  may 
be  given  by  the  provincial  legislature,  the  Queen,  for  the  purpose  of 
any  claims  to  such  lands  made  under  the  provincial  statutes,  is  not 
to  be  regarded  as  within  the  jurisdiction  of  the  English  Court  of 
Chancery,  nor  does  the  Petition  of  Right  Act,  1860  (23  &  24  Vict. 
c.  34),  give  such  jurisdiction:  see  Re  Holmes,  2  J.  &  H.  527. 

Where  neither  the  plaintiff  nor  the  .defendant  is  residpnt  in  this 
country,  and  the  subject  matter  of  the  suit  is  not  situated  here,  the 
Court,  unless  there  is  something  to  bring  the  subject  matter  within 
its  cognisance,  will  not  interfere  between  them.  See  Norris  v. 
Chambres,  3  De  G.  F.  &  J.  583;  Cookneijv.  Anderson,  31  Beav.  452; 
Blake  v.  Blake,  18  W.  R.  (V.-C.  M.)  944;  Matthaeiv.  Galitzin,  18  L. 
,R.  Eq.  340. 

And  this  will  be  the  case  where  the  suit  is  brought  in  an  English 
Court  for  discovery,  in  England,  of  the  title  to  land  situated  abroad, 
which  cannot  be  sued  for  in  England,  the  defendant  being  capable 
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of  being  sued  abroad.  See  Reiner  v.  Marquis  of  Salisbury,  2 
Ch.  D.  378,  where  the  plaintiff  liled  a  bill  of  discovery 
*  against  the  defendant  (the  Secretary  of  State  for  India)  [  :;-- 107 4  J 
to  obtain  inspection  of  documents  in  the  defendant's  pos- 
session in  England,  in  aid  of  proceedings  about  to  be  taken  for  the 
recovery  of  land  in  India.  It  was  held  that  the  property  claimed 
being  in  India,  and  the  defendant  being  capable  of  being  sued  abroad, 
an  English  Court  was  not  the  proper  tribunal  to  decide  the  plain- 
tiff's claim,  and  that  a  bill  of  discovery  could  not  bo  maintained  in 
an  English  Court  in  aid  thereof. 

Parties  out  of  the  jurisdiction  may  be  served  abroad,  but  this  docs 
not  extend  the  jurisdiction  of  the  Court  in  granting  relief :  Cockney 
v.  Anderson,  31  Beav.  452;  Mainder  v.  Lloyd,  2  J.  &  H.  718;  Ed- 
wards v.  Warden,  9  L.  R.  Ch.  App.  495. 

As  to  service  out  of  the  jurisdiction  of  a  writ  of  summons  or  notice 
of  a  writ  of  summons,  see  Rules  of  the  Supreme  Court,  1883,  Order 
XL,  repealing  Order  XI.  Rules  of  the  Supreme  Court,  1875,  and  rule 
la  of  the  Rules  of  June,  1870.  Morgan's  Acts  and  Orders,  p.  320, 
6th  ed.,  and  cases  there  cited.  See  also  Socie'te'  G'e'ne'raledc  Paris  v. 
Dreyfus  Brothers,  29  Ch.  D.  239;  Yorkshire  Tannery  and  Boot  Man- 
ufacturing Co.  v.  Eglington  Chemical  Co.,  W.  N.  Nov.  8,  1884,  p.  200. 
As  to  service  on  a  defendant  not  a  British  subject,  see  James  v.  Des- 
pot!, 14  L.  R.  Ir.  71. 

And  where  the  plaintiff  is  a  foreigner  the  subject-matter  of  the 
suit  is  in  a  foreign  county,  and  the  defendant,  though  resident  in 
England,  is  capable  of  being  sued  in  his  public  character  in  the  for- 
eign country  where  the  subject  of  the  suit  is  situated,  the  suit  can- 
not be  maintained  in  England.  See  Doss  v.  The  Secretary  of  State 
for  India  in  Council,  19  L.  R.  Eq.  509.  There  the  plaintiff,  who  rep- 
resented certain  creditors  of  the  King  of  Oudh  in  respect  of  a  debt, 
contracted  in  1794,  sued  the  Secretary  of  State  for  India,  claiming 
to  be  entitled  to  a  charge  upon  the  revenue  of  the  territory  of  Oudh. 
It  was  held  by  Sir  2?.  Matins,  V.-C,  that  the  plaintiffs,  being  natives 
of  India,  the  subject  matter  of  the  suit  being  in  India,  and  the  de- 
fendant being  capable  of  being  sued  in  India,  an  English  Court  of 
Equity  was  not  the  proper  tribunal  to  try  the  questions  between  the 
parties. 

The  jurisdiction  of  the  Court  ordinarily  enforced  in  personam,  can- 
not be  exercised  where  the  defendant  occupies  such  a  position  as  to 
be  exempt  from  such  jurisdiction,  as,  for  instance,  in  the  case  of  a 
foreign  sovereign  or  government.  Thus,  an  English  Court  has  no 
jurisdiction  to  enforce  the  contracts  of  a  foreign  government,  even 
against  the  property  of  such  government  in  England  (Smith  v.  We- 
guelin,  8  L.  R.  Eq.  198),  nor  has  the  Court  jurisdiction  to 
interfere  with  the  acts  of  a  foreign  *  sovereign,  done  in  [  *  1075  ] 
derogation  of  his  contract:  Gladstone  v.  The  Ottoman 
Bank,  1  H.  &  M.  505. 

A  foreign  sovereign,  moreover,  is  not  amenable  to  the  Court  of 
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Chancery  for  any  act  done  by  him  as  a  sovereign  (Duke  of  Bruns- 
wick v.  King  of  Hanover,  6  Beav.  1 ;  2  Ho.  Lo.  Ca.  1),  nor  does  he, 
by  appearing  to  a  suit,  waive  his  right  to  take  that  defence  (lb.), 
but  if  he  has  also  an  English  character  distinct  from  that  of  a  for- 
eign sovereign,  he  may,  in  respect  of  acts  done  in  that  character, 
be  made  amenable  (lb.). 

"Where,  however,  an  English  company  had  deposited  a  sum   in 
the  hands  of  a  third  party  in  this  country,  to  secure  the  execution 
of  a  contract  with  a  foreign  government,  the  Court,  without  attempt- 
ing to  enforce  specific  performance  of  any  contract  between  the  for- 
eign government   and  the  English  company,  has   interposed  indi- 
rectly to  prevent  the  foreign  government  from  taking  possession  of 
the  fund  until   it  had  established  that  according  to  the  contract 
entered  into  with  the  English  company,  it  was  entitled  so  to  do. 
See  Gladstone  v.  Musurus  Bey,  1  H.  &  M.  495,  there  a  company  in 
London  entered  into  a  contract  with  a  foreign  government  for  the 
establishment  of  a  bank.     The  foreign  government,  in  order  to  se- 
cure the  execution  of  the  contract  by  the  English  company,  required 
2000Z.  in  bonds  of  the  foreign  government  to  be  deposited  in  the 
Bank  of  England,  to  be  forfeited  if  the  contract  were  not  executed. 
The  foreign   government  thought  fit  to  declare  that   the  contract 
had  been  violated,  and  directed  its  ambassador  to  withdraw  the  de- 
posit, which,  but  for  the  intervention  of  the  Court,  he  would  have 
been  able  to  do.     The  Court  refused  to  make  any  order  on  the  am- 
bassador, and  allowed  his  objection  to  the  jurisdiction,  but  the  Court, 
on   an  interlocutory  application,  restrained  the  Bank  of  England 
from  parting  with  the  amount  so  deposited  until  the  hearing  of  the 
cause,  on  the  ground  that  the  Bank  held  the  fund  as  a  trustee  for 
the  foreign  government,  or  the  English  company,  according  as  the 
case  should  be  proved  at  the  hearing.     See  also  Twycross  y.  Drey- 
fus, 5  Ch.  D.  G05. 

Although  it  is  difficult  to  reconcile  all  the  cases  upon  the  subject, 
the  principle  upon  which  the  Court  proceeds  and  the  limits  to  its 
jurisdiction  have  been  well  laid  down  by  a  learned  writer,  viz.,  that 
"the  claim  to  affect  foreign  lands  through  the  person  of  the  party 
must  be  strictly  limited  to  those  cases  in  which  the  relief  decreed 
can  be  entirely  obtained  through  the  party's  personal  obedience:  if 
it  went  beyond  that,  the  assumption  would  not  only  be  presumptous 
but  ineffectual:"  Westlake's  Private  Internat.  Law.  p.  58. 
[  *  10TG  ]  *  Where  a  contract,  though  made  abroad,  is  to  deliver 
a  thing  in  specie  to  a  person  in  this  country,  and  the 
thing  itself  is  brought  here,  the  Court  here,  in  the  exercise  of  its 
discretion,  will  see  that  the  thing  to  be  delivered  does  not  leave  this 
country,  so  as  to  defeat  the  right  of  the  plaintiff  to  have  it  so  de- 
livered. See  Hart  v.  Herwig,  8  L.  K.  Ch.  App.  860.  There  a  ship- 
owner of  Hamburg  made  at  Hamburg  an  agreement  with  an  Eng- 
lishman for  sale  to  him  of  a  Hamburg  ship  whenever  she  might  re- 
turn from  the  voyage  on  which  she  then  was,  the  seller  to  pay  all 
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charges  up  to  the  date  of  the  delivery,  and  to  make  corresponding 
allowances  in  case  the  vessel  arrived  at  the  port  of  discharge  in  a 
damaged  state  over  and  above  ordinary  wear  and  tear,  or  under 
average.  The  ship  returned,  and  was  by  the  owner  ordered  to  pro- 
ceed to  Sunderland.  The  master  of  the  ship,  who  was  authorized 
by  the  ship-owner  to  act  as  his  agent  in  the  sale,  refused  to  deliver 
tho  ship  except  on  certain  terms.  The  purchaser  tiled  a  bill  against 
tho  owner  and  the  master  for  specific  performance.  He  obtained 
leave  to  substitute  service  on  tho  master  for  the  owner,  and  moved 
for  an  injunction  to  restrain  tho  defendants  from  removing  the  ship 
out  of  the  jurisdiction.  It  was  held  by  the  Lords  Justices,  affirm- 
ing the  decision  of  Sir  R.  Matins,  V.-C,  that  the  substituted  service 
on  the  master  was  effectual  and  proper,  and  that  the  Court  had 
jurisdiction  to  restrain  the  defendants  from  removing  the  ship  and 
to  grant  the  injunction. 

[Doctrine  of  Jurisdiction  of  Equity  over  Property  lying  out  of  its 
Jurisdiction  by  a  Decree  in  personam  Restated. — One  of  the  ordi- 
nary means  of  enforcing  obedience  to  the  decrees  of  a  Court  of 
equity  is  by  attachment  against  the  person  of  the  defendant.  There- 
fore when  the  parties  are  within  the  jurisdiction  of  a  Court  of  chan- 
cery, it  will  not  ordinarily  hesitate  to  grant  relief  although  the 
property  to  be  ultimately  affected  by  the  decree  may  lie  in  another 
forum. 

The  question  that  equity  acts  in  personam  is  one  of  very  great 
importance  in  foreclosure  suits  against  railroad  corporations  whose 
lines  of  railway  extend  over  more  than  one  State.  The  Supreme 
Court  of  the  United  States,  in  Muller  v.  Dows,  4  Otto,  444,  per  Mr. 
Justice  Strong  said:  "Without  reference  to  the  English  chancery 
decisions,  where  this  objection  to  the  decree  would  be  untenable, 
we  think  the  power  of  Courts  of  chancery  in  this  country  is  suffi- 
cient to  authorize  such  a  decree  as  was  here  made.  It  is  here  un- 
doubtedly a  recognized  doctrine  that  a  Court  of  equity  sitting  in 
a  State,  and  having  jurisdictions  of  the  person  may  decree  a  con- 
veyance by  him  of  land  in  another  State,  and  may  enforce  the  de- 
cree by  process  against  the  defendant,  True,  it  cannot  send  its 
process  into  that  other  State,  nor  can  it  deliver  possession  of  land 
in  another  jurisdiction,  but  it  can  command  and  enforce  a  transfer 
of  the  legal  title.  And  there  seems  to  be  no  reason  why  it  cannot 
in  a  proper  case,  effect  the  transfer  by  the  agency  of  trustees  when 
they  are  complainants." 

It  has  long  been  established  that  the  Court  will  enforce  specific 
performance  of  a  contract  for  sale,  but  not  for  partition. 

If  an  agreement  or  contract  contrary  to  the  policy  of  the  law  of 
a  State  is  entered  into  in  another  State,  by  the  law  of  which  it  is 
valid,  the  Court  of  the  State  in  which  performance  is  sought  will 
not  enforce  it  wheu  it  is  contrary  to  its  own  laws  or  policy. 

That  equity  acts  in  personam  does  not  mean  that  the  jurisdiction 
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of  the  Chancellor  extends  to  rights  of  action  for  personal  injuries. 
See  Brown  v.  AV abash  Railway  Co.,  96«U1.  297,  where  a  bill  filed 
against  receivers  for  injuries  resulting  in  death  was  dismissed. 

A  trustee  who  resides  in  one  State  may  be  compelled  to  make  a 
conveyance  of  real  estate  situated  in  another  State.] 


[  *  1077  ]  *  HARDING  v.  GLYN. 

June  1th,  1739. 

[reported  1   ATK.  469.] 

[S.  C,  5  Ves.  jun.  501  stated  from  Reg.  Lib.  1738  A.~\ 

Power  in  the  Nature  of  a  Trust.] — H.,  by  will,  gives  a  leasehold 
house  and  furniture,  goods  and  chattels  therein,  and  also  plate, 
jewels,  &c,  to  his  wife;  but  did  desire  her  at,  or  before  her  death, 
to  give  the  same  unto  and  amongst  such  of  his  own  relations  as 
she  should  think  most  deserving  and  approve  of.  The  wife  by  her 
will  gave  the  leasehold  house  to  S.,  ivho  ivas  the  son  of  one  of  the 
next  of  kin,  and,  after  giving  several  legacies,  bequeathed  the 
residue  of  her  personal  estate  to  the  defendant  G.  and  two  other 
persons,  but  neither  gave,  at  or  before  her  death,  the  goods  in  the 
house,  or  the  jewels,  to  her  husband's  relations.  It  ivas  held,  that 
the  wife  was  intended  to  take  beneficially  only  during  her  life; 
that  the  appointment  to  S.,  being  a  relation  of  the  testators,  though 
not  one  of  his  next  of  kin,  was  a  good  execution  of  the  power ;  and 
that  so  much  of  the  goods  and  jewels  not  disposed  of  by  the  wife, 
according  to  the  power  given  to  her  by  her  husband,  in  case  they 
remained  in  specie,  or  the  value  thereof,  ought  to  be  divided  equally 
among  such  of  the  relations  of  the  testator  as  were  his  next  of  kin 
at  the  time  of  the  death  of  his  wife. 

Nicholas  Harding,  in  1701,  made  his  will  and  thereby  gave  "to 
Elizabeth  his  wife  all  his  estate,  leases,  and  interest  in  his  house  in 
Hatton  Garden,  and  all  the  goods,  furniture,  and  chattels  therein 
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at  the  time  of  his  death,  and  also  all  his  plate,  linen,  jewels,  and 
other  wearing  apparel,  but  did  desire  her,  at  or  before  her  death,  to 
give  such  leases,  house,  furniture,  goods  and  chattels,  plate 
and  jewels,  unto  and  amongst  such  of  her  own  *  relations  [  *  1078  J 
as  she  should  think  most  deserving  and  approve  of '„•"  and 
made  his  wife  executrix,  and  died  the  23rd  of  January,  1730,  with- 
out issue. 

Elizabeth,  his  widow,  made  her  will  on  the  12th  of  June,  1737, 
"  and  thereby  gave  all  her  estate,  right,  title  and  interest  to  Henry 
Swindell  (a),  in  the  house  in  Hatton  Garden,  which  her  husband 
had  bequeathed  to  her  in  manner  aforesaid;  and,  after  giving  sev- 
eral legacies,  bequeathed  the  residue  of  her  personal  estate  to  the 
defendant  Glyn  and  two  other  persons,  and  made  them  executors," 
and  soon  after  died,  without  having  given,  at  or  before  her  death, 
the  goods  in  the  said  house,  or  without  having  disposed  of  any  of 
her  husband's  jewels  to  his  relations  (6). 

The  plaintiffs,  insisting  that  Elizabeth  Harding  had  no  property 
in  the  said  furniture  and  jewels  but  for  life,  with  a  limited  power 
of  disposing  of  the  same  to  her  husband's  relations,  which  she  had 
not  done,  brought  their  bill  in  order  that  they  might  be  distributed 
amongst  his  relations,  according  to  the  rule  of  distribution  of  in- 
testate's effects. 

The  Hon.  John  Verney,  M.  R. — The  first  question  is,  if  this  is 
vested  absolutely  in  the  wife?  And  the  second,  if  it  is  to  be  con- 
sidered as  undisposed  of,  after  her  death,  who  are  entitled  to  it? 

As  to  the  first,  it  is  clear  the  wife  was  intended  to  take  only  ben- 
eficially during  her  life.  There  are  no  technical  words  in  the  will; 
but  the  manifest  intent  of  the  testator  is  to  take  place;  and  the 
words  "willing"  or  "desiring"  have  been  frequently  construed 
to  amount  to  a  trust  (Eales  v.  England  (c)  );  and  tho  only  doubt 
arises  upon  the  persons  who  are  to  take  after  her. 

"Where  the  uncertainy  is  such  that  it  is  impossible  for  the  Court 

(a)  The  bequest  to  Swindell  was  held  good,  although  he  was  not  one  of  the 
next  of  kin  of  the  testator,  and  would  not,  therefore,  have  taken  anything  in 
the  absence  of  the  bequest;  but,  being  a  son  of  one  of  the  next  of  kin,  he  was  a 
relation,  and,  therefore,  within  the  power  when  exercised  by  the  testatrix. 
See  Brown  v.  Hif/;/*,  5  Ves.  501 ;  8  Ves.  572. 

(b)  It  appears  that  the  testatrix  by  her  will  bequeathed  the  plate  to  Caleb 
Harding,  and  it  was  declared  by  the  decree  that  it  was  a  good  bequest,  as 
being  pursuant  to  the  power  iu  her  husband's  will.  See  statement  from  the 
Reg.  Lib.,  5  Ves.  501. 

(e)  Free.  Ch.  200;  2  Vein.  466. 

269 


*  1079  HARDING  V.  GLYN. 

to  determine  what  persons  are  meant,  it  is  very  strong  for  the 
Court  to  construe  it  only  as  a  recommendation  to  the  first  devisee, 
and  make  it  absolute  as  to  him;  but  here  the  word  "  relations"  is  a 

legal  description,  and  this  is  a  devise  to  such  relations, 
[  *  1079  ]   and  operates  as  a  trust,  *  in  the  wife,  by  way   of  power 

of  naming  and  apportioning;  and  her  non- performance 
of  the  power  shall  not  make  the  devise  void,  but  the  power  shall 
devolve  on  the  Court;  and  though  this  is  not  to  pass  by  virtue  of 
the  Statute  of  Distributions  (22  &  23  Car.  2,  c.  10),  yet  that  is 
a  good  rule  for  the  Court  to  go  by;  and,  therefore,  I  think  it 
ought  to  be  divided  among  such  of  the  relations  of  the  testator 
Nicholas  Harding,  who  were  his  next  of  kin  at  her 'death;  and  do 
order,  that  so  much  of  the  said  household  goods  in  Hatton  Garden, 
and  other  the  personal  estate  of  the  said  testator  Nicholas  Hard- 
ing, devised  by  his  will  to  the  said  Elizabeth  Harding  his  wife, 
which  she  did  not  dispose  of  according  to  the  power  given  her 
thereby,  in  case  the  same  remains  in  specie,  or  the  value  thereof  be 
delivered  to  the  next  of  kin  of  the  said  testator  Nicholas  Harding, 
to  be  divided  equally  amongst  them,  to  take  place  from  the  time  of 
the  death  of  the  said  Elizabeth  Harding. 


Creation  of  Precatory  Trusts.] — "As  a  general  rule,"  observes 
Lord  Langdale,  MR.,  in  an  important  case,  "it  has  been  laid  down, 
that  when  property  is  given  absolutely  to  any  person,  and  the  same 
person  is  by  the  giver,  who  has  power  to  command,  recommended, 
or  entreated,  or  wished  to  dispose  of  that  property  in  favour  of  an- 
other, the  recommendation,  entreaty,  or  wish,  shall  be  held  to  create 
a  trust. 

"First,  if  the  words  are  so  used,  that,  upon  the  whole,  they  ought 
to  be  construed  as  imperative.  [This  doctrine  has  been  followed 
in  the  United  States,  and  a  testamentary  gift  accompanied  by  words 
of  entreaty,  or  recommendation,  or  expressing  a  wish  or  confidence, 
will  be  construed  as  creating  an  absolute  trust,  which  the  first  taker 
of  the  gift  will  not  be  permitted  to  defeat:  Cole  v.  Littletield,  35 
Me.  439;  Loring  v.  Loring,  100  Mass.  340;  McRees  Adm.  v.  Means, 
34  Ala.  349;  Warner  v.  Bates,  98  Mass.  274;  Collins  v.  Carlisle,  7 
B.  Mon.  14;  Reid's  Adm.  v.  Blackstone,  14  Gratt.  363;  Dresser  v. 
Dresser,  40  Me.  58.] 

"Secondly,  if  the  subject  of  the  recommendation  or  wish  he  cer- 
tain; and, 

"Thirdly,  if  the  objects  or  persons  intended  to  have  the  benefit 
of  the  recommendation  or  wish  be  also  certain.  [If  the  object  and 
the  subject  matter  are  sufficiently  certain,  a  trust  will  arise  from 
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precatory  words,  from  Buch  words  as  "desire":  Coburn  v.  Ander- 
Bon,  13 L  Mass.  513;  "request,"  Eddy  v.  Hartshorno,  31  X.  J.  Kq. 
419;  "wish  and  request,"  Cook  v.  Ellington*  6  Jones'  Eq.  371; 
"having  confidence,"  Dresser  v.  Dresser,  46  Me.  48;  "with  full  con- 
fidence that  they  will,"  Bull  v.  Bull.  8  Conn.  17;  "having  the  full- 
est confidence,"  Knox  v.  Knox,  50  "Wis.  172;  Warner  v.  Bates,  98 
Mass.  274,  and  many  others.] 

"If  a  testator  gives  1000/.  to  A.  B.,  desiring,  wishing,  recommend- 
ing, or  hoping  that  A.  B.  will  at  his  death,  give  the  name  sum,  or 
any  certain  part  of  it,  to  C.  D.,  it  is  considered  that  C.  D.  is  an  ob- 
ject of  the  testator's  bounty.  And  A.  B.  is  a  trustee  for  him.  No 
question  arises  upon  the  intention  of  the  testator,  upon  the  snm  or 
subject  intended  to  be  given  or  upon  the  person  or  object  of  the 
wish. 

"  So,  if  a  testator  gives  the  residue  of  his  estate  after  certain 
purposes  are  answered,  to  A.  B.,  recommending  A.  B., 
alter  his  *  death,  to  give  it  to  his  own  relations  or  such  of  [*  1080] 
his  own  relations  as  he  shall  think  most  deserving,  or  as 
ho  shall  choose,  it  has  been  considered  that  the  residue  of  the  prop- 
erty, though  a  subject  to  be  ascertained,  and  that  the  relations  to  be 
selected,  though  persons  or  objects  to  be  ascertained,  are  neverthe- 
less so  clearly  and  certainly  ascertainable, — so  capable  of  being 
made  certain,  that  the  rule  is  applicable  to  such  cases. 

"On  the  other  hand,  if  the  giver  accompanies  his  expression  of 
wish  or  request  by  other  words,  from  which  it  is  to  be  collected  that 
he  did  not  intend  the  wish  to  be  imperative;  or  if  it  appears  from 
the  context  that  the  first  taker  was  intended  to  have  a  discretionary 
power  to  withdraw  any  part  of  the  subject  from  the  object  of  tho 
Avish  or  request;  or  if  the  objects  are  not  such  as  may  be  ascer- 
tained with  sufficient  certainty,  it  has  been  held  that  no  trust  is 
created.  Thus,  the  words,  'free  and  unfettered,'  accompanying  tho 
strongest  expression  of  request,  were  held  to  prevent  the  words  of 
bequest,  being  imperative.  Any  words  by  which  it  is  expressed,  or 
from  which  it  may  be  implied,  that  the  first  taker  may  apply  any 
part  of  the  subject  to  his  own  use,  are  held  to  prevent  tho  subject 
of  the  gift  from  being  considered  certain;  and  a  vague  description 
of  the  object,  that  is,  a  description  by  which  the  giver  neither  clearly 
defines  tho  object  himself,  nor  names  a  distinct  class  out  of  which 
tho  first  taker  is  to  select,  or  which  leaves  it  doubtful  what  interest 
the  object  or  class  of  objects  is  to  take,  will  prevent  the  objects  from 
being  certain  within  tho  meaning  of  the  rule;  and  in  such  cases  we 
are  told,  that  the  question  'never  turns  upon  the  grammatical  im- 
port of  words — they  may  be  imperative,  but  not  necessarily  so;  the 
subject-matter,  the  situation  of  the  parties,  and  the  probable  intent 
must  bo  considered:  Megison  v.  Moore  (2  Ves.  jun  632.033).  And 
'wherever  the  subject  to  be  administered  as  trust  property,  and  the 
objects  for  whose  benefit  it  is  to  be  administered,  are  to  be  found 
in  a  will  not  expressly  creating  a  trust,  the  indefinite  nature  and 
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quantum  of  the  subject  and  the  indefinite  nature  of  the  objects,  are 
always  used  by  the  Court  as  evidence  that  the  mind  of  the  testator 
was  not  to  create  a  trust;  and  the  difficulty  that  would  be  imposed 
upon  the  Court  to  say  what  should  be  so  applied,  or  to  what  objects, 
has  been  the  foundation  of  the  argument  that  no  trust  was  in- 
tended:' Mqrrice  v.  Bishop  of  Durham  (10  Ves.  536);  or,  as  Lord 
EI  don  expresses  it  in  another  case  ( Wright  v.  Atkyns,  T.  &  R.  159), 
'where  a  trust  is  to  be  raised,  characterised  by  certainty,  the  diffi- 
culty of  doing  it  is  an  argument  which  goes  to  a  certain 
[*1081]  extent  towards  inducing  the  Court  *to  say,  it  is  not 
sufficiently  clear  what  the  testator  intended:'  "  Knight  v. 
Knight,  3  Beav.  172;  S.  G,  11  C.  &  F.  513;  nom.  Knight  v.  Bough- 
ton;   Gary  v.  Cary,  2  S.  &  L.  189. 

The  three  requisites,  however,  mentioned  by  Lord  Langdale,  to  a 
precatory  trust,  must  co- exist.  (See  Briggs  v.  Penny,  3  Mac  &  G. 
55-1;  Moriarty  v.  Martin,  3  Ir.  Ch  Rep.  31.  See  the  explanation, 
Bernard  v.  Minshull,  Johns.  276. )  It  may,  however,  be  created  by 
a  settlement  as  well  as  by  a  will:  Liddardx.  Liddard,  28  Beav.  266. 

Although  when  the  object  is  uncertain,  the  inference  will  be  gen- 
erally drawn,  that  it  was  not  intended  by  precatory  words  to  create 
a  trust,  the  result  will  be  otherwise  where  the  uncertainty  arises 
from  want  of  evidence  in  reference  to  the  object;  and  in  such  case 
the  Court  will  declare  that  the  devisee  or  legatee  is  a  trustee  for  ob- 
jects not  ascertainable,  and  will  decree  a  resulting  trust  for  the  ben- 
efit of  the  heir  at  law  or  next  of  kin  according  to  the  nature  of  the 
property.  See  Corporation  of  Gloucester  v.  Wood,  3  Hare,  131 ; 
Briggs  v.  Penny,  3  Mac.  &  G  546;  Bernard  v.  Minshull,  1  Johns. 
276.  286.  [No  matter  how  strong  the  matter  may  be,  a  trust  will 
not  be  implied,  if  the  testator  declare  he  does  not  intend  one:  Bar- 
rett v.  Marsh,  126  Mass.  213;  Whipple  v.  Adams,  1  Met,  444.] 

First,  The  words  of  recommendation  used  must  be  such  that,  upon 
the  whole,  they  ought  to  be  construed  as  imperative.— Kb  laid  down 
in  the  principal  case,  no  technical  words  are  necessary,  but  the  tes- 
tator's intent  is  to  take  place;  and  his  words,  "  willing  or  desiring" 
that  the  person  upon  whom  he  has  conferred  property  should  make 
a  disposition  of  it  in  favour  of  certain  objects,  will  be  construed  as 
imperative,  and  amount  to  a  trust  (Eales  v.  England,  Prec.  Ch. 
200;  2  Vern.  466);  [Cockrill  v.  Armstrong,  31  Ark.  580;  Branson 
v.  Hunter,  2  Hill's  Ch.  490]:  so  if  he  "advise"  (Parker  v.  Bolton, 
5  L.  J.  Ch.  93),  "request"  (Eade  v.  Eade,  5  Madd.  118),  "wish 
and  request"  (Foley  v.  Parry,  5  Sim.  138;  2  My.  &  K.  138);  "ab- 
solutely desire"  (  Cruwys  v.  Colman,  9  Yes.  319;  Godfrey  v.  God- 
frey, 11  W.  R.  (V.-C.  W.)  554),  "wish  and  desire"  (Liddard  v.  Lid- 
dard, 28  Beav.  266);  express  it  to  be  his  "last  wish  "  (Hinxman  v. 
Poynder,  5  Sim.  546);  his  "dying  request"  (Pierson  v.  Garnet,  2 
Bro.  C.  C.  38,  226);  or  "recommend"  (Tibbits  v.  'Tibbits,  19  Ves. 
656;  Jac.  317;  Horwood  v.  West,  1  S.  &.  S.  387;  Malim  v.  Keigh- 
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ley,  2  Ves.  jun.  333,539;  Ford  v.   Foioler,  3  Beav.   140;   Cholmon- 
deley  v.  Cholmondeley,  14  Sim.  590;  but  see  Cunliffe  v.   Cunliffe, 

Ainb.  08(5,  and  the  comments  upon  it  in  Pierson  v.  Garnet,  2  liro. 
C.  C.  40;  Malim  v.  Keighley,  2  Ves.  jun.  532;  Pushman  v.  Filliter, 
3  Ves.  9;  and  Johnston  v.  Rowlands,  2  De  <  K  <&  Sm.  356);  "entreat" 
(Prevostv.  Clarke,  2  Madd.  458);  "not  doubting"  (/'ar 
sons  v.  BaArer,  18  Ves.  470;  raptor  v.  *  George,  2  V.  &  [  *  1082  ] 
13.  378;  Massey  v.  Sherman,  Amb.  520);  "under  lh<>  iirm 
conviction"  (Barnes  v.  Grant,  20  L.  J.  N.  S.  (Ch.)  92);  "in  the 
full  conlidenco  "  (Curnick  v.  Tucker,  17  L.  R.  Eq.  320;  Le  Marchant 
v.  Le  Marchant,  18  L.  R.  Eq.  414;  JFa?-e  v.  Mallard,  21  L.  J.  Ch. 
355;  10  Jur.  492);  "in  the  fullest  confidence"  (Wright  v.  Atkyns, 
17  Ves.  255:  19  Ves.  299;  G.  Coop.  Ill;  1  T.  &  R.  143;  Palmer  x. 
Symmonds,  2  Drew.  221;  Gully  x.  Crego,  24  Beav.  185;  Shovelton 
v.  Shovelton,  32  Beav.  143);  "heartily  beseech  "  (Meredith  v.  Hene- 
age,  1  Sim.  553);  "  I  beg  she  will  apportion"  (Corbet  v.  Corbet,  7 
I.  R.  Eq.  450);  "authorise  and  empower"  (Brown  v.  lliqgs,  4 Ves. 
708;  5  Ves.  495;  8  Ves.  501;  18  Ves.  192);  "hope"  (Harland  v. 
Trigg,  1  Bro.  C.  C.  142;  Paul  x.  Compton,  8  Ves.  375);  "full  as- 
surance and  confident  hope"  (Baker  v.  Mosley,  12  Jur.  740);  "trust- 
ing" (Macnab  v.  Whitbread,  17  Beav.  299);  "  absolutely  trusting  " 
(Irvine  x.  Sullivan,  8  L.  R.  Eq.  073) ;  "  well  know  "  (Bardsicell  v. 
Bardswell,  9  Sim.  323;  Sn'grfirs  v.  Penny,  3  Mac.  &  G.  540,  554;  but 
see  Stead  x.  Mellor,  5  Ch.  D.  225,  227;  Greewe  v.  Greene,  3  I.  Rep. 
Eq.  029;  In  re  Fleetwood,  15  Ch.  D.  594);  "cr  of  course  he  will 
give"  (Robinson  x.  Smith,  0  Madd.  194);  " in  consideration  he  has 
promised  to  give "  (Clifton  v.  Lambe,  Amb.  519);  "I  would  wish 
she  would  have  power  to  give:"  Corbet  x.  Corbet,  7  I.  R.  Eq.  450. 
[Words  which  merely  indicate  a  wish  and  appealing  to  one's  dis- 
cretion will  not  create  a  trust:  Wilde  v.  Smith,  2  Dema.  (N.  Y. )  93; 
and  if  full  description  is  given  in  the  will  precatory  words  will  not 
create  a  trust:  Corby  v.  Corby,  85  Mo.  371.] 

The  application  of  the  rule  by  which  words  of  recommendation 
are  construed  as  imperative,  is  often  attended  with  considerable 
difficulty,  and  perhaps  ought  not,  consistently  with  sound  principles 
of  interpretation,  to  have  been  ever  established.  "  The  first  case>," 
observes  Sir  Anthony  Hart,  V.-C,  "that  construed  words  of  recom- 
mendation into  a  command,  made  a  will  for  the  testator;  for,  every 
one  knows  the  distinction  between  them:  "  Sale  x.  Moore,  1  Sim.  504. 

The  tendency  of  the  latter  decisions  is  against  construing  preca- 
tory or  recommendatory  words  as  trusts.  If).  504.  If,  therefore, 
the  giver  accompanies  his  expression  of  wish  or  request  by  other 
words,  from  which  it  is  to  be  collected  that  he  did  not  intend  the 
wish  to  be  imperative,  or  to  interfere  with  the  absolute  discretion 
of  the  legatee:  (Johnston  x.  Roiclands,  2  De  G.  &  Sm.  350;  Hus- 
kisson  x.  Bridge,  4  De  G.  &  Sm.  245;  Williams  x.  Williams,  1  Sm. 
N.  S.  358,  370:  Webb  v.  Wools,  2  Sm.  N.  S.  207;  Thorp  v.  Oiven, 
2  Hare,  007;  Lefroy  v.  Flood,  4  Ir.   Ch.   Rep.    1;  Scott  v.   Key,  35 
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Beav.  291;  Shepherd  v.  Nottidge,  2  J.  &  H.  766;  Eaton  v.    Watts, 
4  L.  R.  Eq.  151;  McCormick  v.  Grogan,  1  I.  R.  Eq.  313;   Greene  v. 

Greene,  3  I.  R.  Eq.  90,  629;  Creagh  v.  Murphy,  7 
[  MOSS]  *I.  R.  Eq.  182;  In  re  Bond,   Cole  v.   Hawes,  4  Ch.  D. 

238),  or  if  it  appears  from  the  context,  that  tbe  first  taker 
was  intended  to  have  a  discretionary  power  to  withdraw  any  part  of 
the  subject  from  the  object  of  the  wish  or  request,  no  trust  will  be 
created:  see  Bull  v.  Vardy,  1  Ves.  jun.  270;  Meggison  v.  Moore,  2 
Ves.  jun.  630;  Knight  v.  Knight,  3  Beav.  148;  S.  C,  11  C.  &  F. 
513;  nom.  Knight  v.  Boughton,  Scott  v.  Key,  35  Beav.  291.  Thus, 
the  words  "  free  and  unfettered,"  accompanying  the  strongest  ex- 
pressions of  request,  were  held  to  prevent  the  words  of  request 
from  being  imperative:  Meredith  v.  Heneage,  1  Sim.  542;  10  Price, 
230;  Hoy  v.  Master,  6  Sim.  568.  So,  where  there  was  a  gift  of 
stock  to  a  person,  and  there  was  added,  paranthetically  (to  enable 
him  to  assist  such  children  of  my  deceased  brother  as  he  may  find 
deserving  of  encouragement),  it  was  held  an  absolute  bequest,  and 
that  no  trust  was  created  for  the  children  :  Benson  v.  Wittam,  5  Sim. 
22;  Wright  v.  Atkyns,  T.  &  R.  157,  163.  [A  trust  will  not  be  im- 
plied if  it  would  be  repugnant  to  other  parts  of  the  instrument: 
Brunson  v.  Hunter,  2  Hill's  Ch.  490.] 

So,  where  it  was  declared  in  a  will  that  a  bequest  of  property  to 
a  legatee  was  "in  his  entire  power"  (Eaton  v.  Watts,  4  L.  R.  Eq. 
151);  or  "left  entirely  to  his  good  judgment"  (M'Cormick  v.  Gro- 
gan, 4  L.  R.  Ho.  Lo.  82):  and  where  a  testator  "recommended  but 
did  not  absolutely  enjoin"  a  distribution  among  daughters  (Young 
v.  Martin,  2  Y.  &  C.  C.  C.  582);  or  if  a  testator  gives  "property  to 
his  wife  to  be  used  by  her  in  such  ways  and  means  as  she  may  con- 
sider best  for  her  own  benefit  and  that  of  my  three  children" 
(ilf' Alindur  v.  M'Alindur,  11  I.  Rep.  Eq.  219),  "to  be  at  her  dis- 
posal in  any  way  she  may- think  best  for  the  benefit  of  herself  and 
family"  (Lambe  v.  Eames,  10  L.  R.  Eq.  267;  6  L.  R.  Ch.  App. 
597),  "well  knowing  her  sense  of  justice  and  love  to  her  family,  and 
feeling  perfect  confidence  that  she  will  manage  the  same  to  the 
best  advantage  for  the  benefit  of  her  children"  Greene  v.  Greene,  3 
I.  Rep.  Eq.  90,  629);  or  if  a  testator  gives  the  residue  of  his  pro- 
perty to  legatees,  "his  desire  being  that  they  shall  distribute  such 
residue  as  they  think  will  be  most  agreeable  to  his  wishes:"  Stead 
v.  Mellor,  5  Ch.  D.  225,  it  was  held  there  was  no  trust.  [The  fol- 
lowing words  and  expressions  have  been  held  to  be  insufficient  to 
raise  a  trust  by  precatory  words:  "family,  as  to  be  after  born:" 
Weems  v.  Harrold,  75  Ga.  866,  "having  full  confidence:"  Pennock's 
Estate,  20  Pa.  St.  268;  Spoone  v.  Lovejoy,  108  Mass.  534;  Whiting 
v.  "Whiting,  4  Grav,  240;  Smith  v.  Wildman,  37  Conn.  387;  Cole 
v.  Littlefield,  35  Me.  439;  Wright  v.  Miller,  N.  Y.  9,  "to  give  to 
children  as  she  should  think  best:"  Gilbert  v.  Chapin,  19  Conn. 
351.  No  arbitrary  rule  can  be  laid  down  as  the  words,  circum- 
stances, and  evident  intention  of  the  parties  must  control:  Hill  on 
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Trustees,  73;  Rediield  on  Wills,  410;  Negroes  v.  Plummer.  17  MA 
165;  Warner  v.  Bates,  98  Mass.  276.] 

Although,  as  we  have  seen,   a    recommendation   may,  in  many 
cases,  amount  to  a  direction  and  create  a  trust,  yet,  that  being   a 
flexible  term,  if  such  a  construction  of  it  bo   inconsistent  with  any 
positive  provision  in  the  will,  it  is  to  be  considered  as  arecomrneml.'i 
tion,  and  nothing  more.   See  Shaio  v.  Laivless,  5  C.  &  F.  129,  where 
it  was  held  by  the   House   of  Lords,  reversing  the  decision  of  Sir 
Edward  Sugden,  L.  C.  (L.  &G.  t.  Sugd.  154),  that  words 
in  a  will  desiring  that  a  particular  *  person  should  be  con-   [  *  1084  ] 
tinned  in  the  management  of  property,  being  inconsistent 
with  the  positive  provisions  of  the  will,  did   not  create  a  trust    in 
favour  of  such  person.     See    also  Finden  v.  Stephens,  2   Ph.  142; 
Knott  v.  Cot  tee,  2  Ph.  192;  Johnston   v.  Roiclands,  2   De  G.  &   S. 
356;  Foster  v.  Elsley,  19  Ch.  D.  518. 

Clear  words  of  gift  to  a  devisee  for  his  own  benefit,  free  from 
control,  will  not  be  cut  down  by  subsequent  words,  which  may 
operate  as  an  expression  of  desire,  without  disturbing  the  previous 
devise  {Meredith  v.  Heneage,  10  Price,  306;  1  Sim.  588;Sugd.  Prop. 
391).  See  also  Paul  v.  Compton,  8  Ves.  380;  Hoivorth  v.  Den-ell, 
29  Beav.  18;  Brook  v.  Brook,  3  Sm.  &  Giff.  280.  For  instance, 
when  a  testator  gives  an  estate  to  a  married  woman  to  be  her  sole 
and  separate  property,  "with  power  to  appoint  to  her  husband  and 
children." 

In  White  v.  Briggs,  15  Sim.  33,  the  testator  gave  his  consumable 
articles,  linen,  china,  &c,  entirely  to  his  wife's  use,  and  added,  that 
the  same,  together  with  all  his  jewels,  trinkets,  clocks,  watches,  and 
ornaments,  might  be  finally  appropriated  as  she  pleased,  with  the  sum 
of  4000?.,  in  money,  but  which  sum  he  recommended  her  to  divide  in 
shares,  which  he  specified,  amongst  persons  whom  he  named.  Sir 
L.  Shadwell,  V.-C,  said,  that,  in  Heneage  v.  Meredith,  the  objects 
of  the  recommendation  were  uncertain;  but  here,  both  the  objects 
and  the  subjects  were  certain,  and  he  therefore  thought  a  trust  was 
created.  However,  Lord  Lyndhurst  reversed  the  decree,  upon  the 
ground  that  the  words,  "to  be  finally  appropriated  as  she  pleased," 
applied  to  the  4000?.  as  well  as  to  the  jewels,  &c,  and  therefore  the 
case  was  to  be  governed  by  Meredith  v.  Heneage,  Sugd.  Prop.  400; 
Lambe  v.  Eames,  10  L.  R.  Eq.  267;  6  L.  R.  Ch.  App.  597;  In  re 
Hutchinson  and  Tenant,  8  Ch.  D.  540;  In  re  Adams  and  the  Ken- 
sington Vestry,  24  Ch.  D.  199;  27  Ch.  D.  395,  overruling  Cuniirk 
v.  Tucker,  17  L.  R.  Eq.  320;  Le  Marchant  v.  Le  Marchant,  18  L.  R. 
Eq.  414. 

Where  there  is  an  absolute  gift  by  will,  followed  by  words  sound- 
ing like  a  power,  with  a  gift  over  if  it  be  not  exercised,  there  the 
Court  gives  effect  to  the  absolute  gift  as  such,  and  the  gift  over  is  held 
inconsistent  with  that  absolute  gift,  and  is  therefore  void.  See  In  re 
Mortlock^s  Trust,  3  K.  &  J.  456.  In  that  case  there  was  a  bequest 
to  two  persons  in  two  equal  parts,  each  for  his  and  her  own  sole 
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use  and  benefit,  and  to  be  disposed  of  as  each  of  them  pleased  at 
their  deaths;  or,  if  not  so  disposed  of,  to  be  equally  divided  at 
their  deaths  between  their  children.  This  was  held  an  absolute 
gift,  and  the  gift  over  was  rejected  as  repugnant.  And 
[  *  1085  ]  see  In  re  Yalden,  1  De  G.  Mac.  &  *  G.  53;  Brook  v.  Brook, 
3  Sm.  &  G.  280;  Howorth  v.  Dewell,  29  Beav.  18;  Scott 
v.  Key,  35  Beav.  291. 

The  result  will  be  the  same  where,  after  a  gift  for  life,  power  is 
given  to  a  tenant  for  life  to  use  or  appoint  the  whole  of  the  capital 
for  his  own  maintenance,  with  remainder  over  of  the  unappointed 
part,  and  the  tenant  for  life  appoints  the  whole  to  himself,  for  in 
such  case  he  will  be  entitled  to  the  whole  fund  absolutely:  In  re 
Heginbotham,  Wilson  v.  Heginbotham,  W.  N.  2  Aug.  1884,  p.  179. 

[The  earlier  American  cases  favored  making  the  words  imply  a 
trust  in  order  to  carry  out  the  intention  of  the  parties;  but  the  later 
American,  like  the  English,  give  only  the  natural  meaning  to  the 
words,  and  the  tendency  is  against  converting  a  legatee  into  a  trus- 
tee: Davis  v.  Mailey,  134  Mass.  588;  Howard  v.  Caruse,  109  M.  S. 
733;  Phett  v.  Mason,  18  Grattan,  541;  Ellis  v.  Ellis,  15  Ala.  296; 
Van  Amee  v.  Jackson,  35  Vt.  173;  Van  Duvne  v.  Van  Duyne,  1  Mc- 
Cart,  397.] 

Secondly,  The  subject-matter  of  the  recommendation  or  icish  must 
be  certain. — Thus,  in  Buggins  v.  Yates,  9  Mod.  122,  where  a  testa- 
tor, who,  having  devised  real  property  to  his  wife,  to  be  sold  for  pay- 
ment of  his  debts  and  legacies,  in  aid  of  his  personal  estate,  declared, 
that  he  did  not  doubt  but  his  wife  would  be  kind  to  his  children,  it 
was  insisted,  that  this  constituted  a  trust  of  the  personal  estate;  "but 
the  Court  was  of  opinion,  that  these  words  gave  a  right  to  no  child 
in  particular,  nor  a  right  to  any  particular  part  of  the  estate,  but 
that  the  clause  was  void  for  uncertainty." 

In  Sale  v.  Moore,  1  Sim.  534,  the  testator  gave  and  bequeathed  to 
his  wife  all  his  worldly  substance  of  what  kind  or  nature  soever,  or 
wheresoever,  upon  trust  for  the  following  purposes: — 1st,  for  pay- 
ment of  debts  and  funeral  expenses,  and  of  100Z.  to  a  charitable  in- 
stitution, and  50Z.  a  year  to  his  sister  for  life.  He  then  adds,  "My 
brother  being  in  affluent  circumstances,  and  my  eldest  sister  being 
already  well  provided  for  by  me,  will,  I  trust,  be  considered  by  them 
as  a  sufficient  reason  for  my  not  leaving  them  anything  in  this  my 
will,  as  I  could  not  do  it  without  taking  from  my  wife's  property, 
who  is  more  in  need  of  it.  The  remainder  of  what  I  shall  die  pos- 
sessed of,  after  the  payment  of  the  aforesaid  debts  and  legacies,  I 
leave  to  my  dear  wife,  not  doubting,  as  she  has  no  relations  of  her 
own  family,  btit  that  she  will  consider  my  near  relations,  should  she 
survive  me,  as  1  should  consider  them  myself  in  case  I  should  survive 
her."  It  was  held  by  Sir  Anthony  Hart  V.-C,  that  there  was  no 
trust  for  the  next  of  kin,  but  that  the  wife  took  the  residue  absolutely. 
His  Honor,  after  pointing  out  the  uncertainty,  relative  to  the  objects 
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of  the  trust,  and  that  in  accordance  with  Dawson  v.  Clark,  15  Vea 
409,  there  was  no  ground  for  taking  away  from  the  widow  what  was 
absolutely  vested  in  her,  adds,  "the  word  'consider'  is  a  relative  tei  in. 
How  is  she  to  consider  them  as  he  would  have  done?  How  is  the 
Court  to  find  out  how  he  would  have  considered  his  relations  ?"  And 
see  Hoy  v.  Master,  G  Sim.  508. 

*So,  in  an  absolute  devise  or  bequest  to  a  person,  "well  [  *  108G  ] 
knowing  that  he  will  remember"  certain  objects  (Bards- 
well  v.  Bardswell,  9  Sim.  319),  "do  justice  to"  or  "deal  justly  and 
properly  to  and  by  them"  (Le  Maitre  v.  Bannister,  Prec.  Ch.  by 
Finch.  200,  n.  1;  Pope  v.  Pope,  JO  Sim.  1),  "to  make  ample  provis- 
ion for  them"  (  Winch  v.  Brutton,  14  Sim.  379;  Foxy.  Fox,  27  Beav. 
301),  will  not  be  construed  as  a  trust,  because  no  particular  prop- 
erty is  pointed  out  as  the  object  of  it.  And  see  Flint  v.  Hughes,  6 
Beav.  342;  Macnab  v.  Whitbread,  17  Beav.  299;  Beeves  v.  Baker,  18 
Beav.  372;  Greene  v.  Greene,  3  I.  R.  Eq.  G29. 

Upon  the  same  principle  it  has  been  held  that  the  recommendation 
to  appoint  a  person  as  agent,  receiver,  and  manager  cannot  be  con- 
strued as  imperative,  where  the  subject  is  uncertain.  SeeFindenv. 
Stephens  (2  Ph.  142),  there  the  testator  expressed  it  as  his  wish  and 
desire  that  a  certain  person  should  be  employed  as  agent,  receiver, 
and  manager  of  his  estates  whenever  his  trustees  should  have  occa- 
sion for  the  services  of  a  person  in  that  capacity;  it  was  held  by  Lord 
Cottenham,  C,  that  no  trust  was  created  which  such  person  could 
enforce.  Amongst  other  objections  to  the  bill  tiled  by  him,  his  Lord- 
ship remarked,  there  was  the  following: — "The  plaintiff  has  not,  and 
does  not  pretend  to  have,  any  present  interest,  but  claims  only  to  be 
employed  as  and  when  the  trustees  may  have  occasion  for  an  agent, 
manager,  or  receiver;  but  words  of  recommendation  are  never  con- 
strued as  trust,  unless  the  subject  be  certain."  See,  also,  Shaw  v. 
Lawless,  5  C.  &  F.  129;  but  see  Williams  v.  Corbett,  8  Sim.  349. 

Although  there  are  words  of  recommendation  in  a  will,  they  will 
not  be  construed  as  imperative,  if  an  intention  appear  in  any  part  of 
the  will  to  give  to  the  devisee  a  right  or  power  to  spend  the  pro- 
perty; for  the  Court,  in  its  acuteness  to  extract  the  meaning,  con- 
ceives it  to  be  inconsistent  with  the  intention  to  create  an  imperative 
trust,  that  the  party  should  have  the  right  or  power  to  dispose  of 
the  property  at  his  pleasure  and  by  using  that  privilege  to  any  ex- 
tent, leave  nothing,  or  more  or  less,  to  remain  the  subject  of  the  trust: 
Meredith  v.  Heneage,  1  Sim.  55G;  and  see  Curtis  v.  Ripon,  5  Madd. 
434.  There  the  testator,  after  appointing  his  wife  guardian  of  his 
children,  gave  all  his  property  to  her,  "trusting  that  she  would,  in 
fear  of  God  and  love  to  the  children  committed  to  her  care,  make 
such  use  of  it  as  should  bo  for  her  own  and  their  spiritual  and  tem- 
poral good,  remembering  always,  according  to  circumstances,  the 
Church  of  God  and  the  poor."  Sir  J.  Leach,  Y.-C  ,  held 
the  wife  absolutely  entitled  to  the  property,  there  *being  [  *  1087] 
no  ascertained  part  of  it  provided  for  the  children,  and  the 
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wife  being  at  liberty  at  her  pleasure  to  diminish  the  capital,  either 
for  the  Church  or  the  poor;  and  that  the  plain  intention  of  the  tes- 
tator was  to  leave  the  children  dependent  on  the  wife.  See  also 
Eaton  v.  Watts,  4  L.  R.  Eq.  151. 

[Chief  Justice  Mercur,  in  Hopkins  v.  Glunt,  1  Amerman  (Pa.),  289, 
said,  "In  this  State  the  rule  is  well  settled  thatjwords  in  a  will  merely 
expressive  of  desire,  recommendation,  and  confidence,  are  not  suffi- 
cient to  convert  a  devise  or  bequest,  into  a  trust."  See  Pennock's 
Estate,  8  Harris,  268;  Janretcheu.  Proctor,  12  Wright,  466;  Church 
v.  Disbrow,  2  P.  F.  Smith,  219;  Bowlby  v.  Thunder,  9  Outerbridge, 
173.  Expressions  of  a  desire  or  wish  of  the  testator  as  to  a  specific 
disposition  of  his  property,  standing  by  themselves  alone,  may  con- 
stitute a  valid  devise  or  bequest  thereof. 

The  rule  is  different  when  such  expressions  are  used  after  an  ab- 
solute disposition  of  the  property  has  been  made.  After  an  unqual- 
ified devise  by  the  testator  of  his  property,  no  precatory  words  to  his 
devise  can  defeat  the  estate  previously  granted:  Burt  v.  Herron,  16 
P.  F.  Smith,  400;  Bowlby  v.  Thunder,  90ut.  (Pa.)  173.] 

So,  where  there  is  an  absolute  gift- of  property  to  a  person,  and  a 
recommendation  to  give  to  a  certain  object,  "  what  shall  be  left '  at 
his  death,  or  "what  he  shall  die  siesed  or  possessed  of  "  (Wynne  v. 
Hawkins,  1  Bro.  C.  C.  179;  Sprange  v.  Barnard,  2  Bro.  C.  C.  585; 
Bland  v.  Bland,  2  Cox,  349;  Pushman  v.  Filliter,  3  Yes.  7;  Wilson 
Y.Major,  11  Ves.  205;  Attorney -General  v.  Hall,  Fitzg.  714;  Lech- 
mere  v.  Lavie,  2  My.  &  K.  197;  Pope  v.  Pope,  10  Sim.  1;  Green  v. 
Marsden,  1  Drew.  646,  651 ;  Parnallw.  Parnall,  9  Ch.  D.  96);  or  what 
"he  may  have  saved"  out  of  an  estate  given  for  life  (Cowman  v. 
Harrison,  10  Hare,  234;  Bardswell  v.  Bardsivell,  9  Sim.  319),  or 
"  the  bulk  of  his  said  residuary  estate  "  (Palmer  v.  Simmonds,  2 
Drew.  221);  "under  no  restriction  to  any  stated  property,  but 
quite  at  liberty  to  give  and  distribute  what  and  to  whom  she  may 
please  "(In  re  Bond,  Cole  v.  Hawes,  4  Ch.  D.  238);  the  subject  will 
be  considered  as  uncertain.  See  and  consider  Constable  v.  Bull, 
4De  G.  &  Sm,  411;  Malin  v.  Keighley,  2  Ves.  jun.  531;  Knight  v. 
Knight,  3  Beav.  174;  11  C.  &  F.  513;  Huskisson  v.  Bridge,  4  De  G. 
&  Sm.  245;  Re  Pedrotti's  Will,  17  Beav.  583.  [The  question 
whether  or  not  discretion  has  been  excluded,  often  depends  upon 
the  degree  of  certainty  with  which  the  objects  of  the  supposed 
bounty  are  described.] 

So  in  Eade  v.  Eade  (5  Madd.  118),  the  testator  bequeathed  the 
residue  of  his  personal  property  to  his  wife,  requesting  that  she 
would  at  ber  death  leave  200Z.  to  each  of  the  Miss  Nortons,  and 
leave  the  remainder  of  her  property  to  his  nephew  George  and 
William  Eade,  in  such  proportions  as  she  thought  proper.  It  was 
held  by  Sir  John  Leach,  V.-C,  that  the  Miss  Nortons  were  entitled 
to  the  200Z.  each,  but  that  no  trust  was  created  for  the  nephews. 
"  If,"  observed  his  Honor,  "  the  testator  had  requested  his  wife  at 
her  death  to  leave  the  remainder  of  his  property  to  George  and 
278 


HARDING  V.  GLYN.  *  1088 

William  Eade,  there  would  have  been  a  clear  trust  in  their  favour, 
because  tho  remainder  of  tho  testator's  property  could  have  been 
ascertained.  I  cannot  say,  that,  by  the  remainder  of  her  property 
at  her  death,  he  meant  the  remainder  of  his  property.  It  must  be 
understood  to  mean  such  property  as  she  happened  to  possess  at 
her  death,  from  whatever  source  derived.  This  testator  having 
therefore,  in  effect,  left  his  wife  at  liberty  to  deal  with  the  remain- 
der of  his  estate  as  she  pleased,  his  request  as  to  the  uncertain 
property  of  which  sho  might  bo  possessed  at  her  death,  cannot 
create  a  trust." 

*  But  it  may  be  implied,  from  other  parts  of  the  will,  con-  [  *  1088  ] 
trolling  a  recommendation  to  leavo  merely  what  property 
under  the  will  the  legatee  was  possessed  of  at  his  death,  that  the 
whole  property  at  the  testator's  death  was  intended;  and,  in  that  case, 
the  subject  will  bo  certain.  Thus  in  Horwood  v.  West,  1  S.  &  S.  387, 
the  testator  gave  to  his  wife  all  his  personal  estate,  relying  that  if 
she  should  marry  again,  she  would  secure  whatever  she  should  p>os- 
sess  under  his  will  for  her  separato  use;  and  he  recommended  her 
to  give,  by  her  will,  ichat  she  should  die  possessed  of  under  his  will 
to  certain  persons  whom  he  named;  it  was  held  by  Sir  John  Leach, 
V.-C,  that  the  wife's  executor  was  a  trustee  of  the  whole  of  tho 
property  possessed  by  her  under  the  will,  for  the  persons  named. 
[Although  uncertainty  in  the  object  is  evidence  to  show  that  a  trust 
was  not  intended,  it  is  not,  however,  conclusive:  Hawkins  v.  Wills, 
160;  Ingram  v.  Fraley,  20  Ga.  553;  Bernard  v.  Minishull,  1 
Johns.    270.] 

Thirdly,  The  objects  or  persons  intended  to  have  the  benefit  of  the 
recommendation  or  icish  must  be  certain. — It  is  evident  that  where 
no  objects  are  mentioned,  no  trust  will  be  created.  Thus,  in  Beid 
v.  Atkinson,  5  I.  R.  Eq.  373,  a  testator  left  his  real  and  personal 
property  to  his  wife  for  her  life,  with  power  to  dispose  of  all  tho 
property,  both  real  and  personal,  as  she  might  judgj  best  and 
wisest,  he  relying  with  confidence  on  her  discretion,  and  that  she 
would  make  such  a  distribution  or  disposal  of  it  as  would  thor- 
oughly accord  with  his  wishes  on  the  subject,  with  all  of  which  she 
was  perfectly  acquainted.  There  was  s  me  evidence  of  the  testator 
having  communicated  some  wishes  to  his  wife,  but  none  as  to  what 
they  were.  It  was  held  by  the  Court  of  Appeal  in  Ireland,  revers- 
ing the  decision  of  the  Vice-Chancellor  (reported,  5  I.  R.  Eq.  162), 
that  the  wife  took  the  real  and  personal  property  absolutely,  inas- 
much as  the  terms  of  the  gift  did  not  amount  to  a  precatory  trust, 
and  even  if  it  had  done  so,  there  were  no  objects  of  the  trust  men- 
tioned in  the  will. 

It  seems,  that  whether  the  subject  of  the  bequest  be  real  or  per- 
sonal property,  it  is  difficult  to  say  what  objects  are  intended  by 
tho  word  "family."  Sometimes,  where  personal  estate  was  the 
subject  of  the  gift,  it  has  been  considered  as  meaning  next  of  kin: 
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Cruivys  v.  Colman,  9  Ves.  319;  Grant  v.  Lynam,  4  Ruse.  292.  In 
a  recent  case  a  learned  judge  observed  that  it  seems  impossible  to 
put  any  restriction  upon  the  meaning  of  tho  word,  or  to  exclude 
any  person,  who,  in  ordinary  parlance,  would  be  considered  within 
the  meaning.  It  might  include  sons-in-law,  daughters-in-law,  and 
many  others:  Lambe  v.  Eames,  6  L.  R.  Ch.  App.  600. 

The  word  "  family,"  the  parents  being  excluded,  may  also,  in  the 
case  of  personal  property,  mean  children  (Barnes  v.  Patch,  8  Ves. 
604;  Gregory  v.  Smith,  9  Hare,  708;  In  re  Mulqueen's 
[  *1089  ]  Trusts,  7  *L.  R.  Ir.  127;  and,  in  a  very  recent  case,  it 
is  absolutely  laid  down  that  the  primary  meaning  upon 
the  authorities  of  the  word  "  family  "  is  "children,"  and  that  "you 
want  a  context  to  find  another:"  Pigg  v.  Clarke,  3  Ch.  D.  672. 

The  construction  of  the  word  "family,"  it  will  bo  seen,  often  leads 
to  great  uncertainty  as  to  the  persons  who  may  be  the  objects  of  a 
precatory  trust.  Thus  in  Harland  v.  Trigg  (1  Bro.  C.  C.  141), 
where  a  testator  gave  leaseholds  to  his  "brother  for  ever,  hoping  he 
will  continue  them  in  the  family,''''  Lord  TJiurloic,  C,  held  that  no 
trust  was  created.  [See,  Loring  v.  Loring,  100  Mass.  340;  Harper  v. 
Phelps,  21  Conn.  257.] 

In  a  subsequent  and  much  discussed  case,  the  question  arose, 
what  was  to  be  the  construction  of  the  word  "family"  where  free- 
holds were  devised  to  a  person  and  her  heirs  for  ever,  in  the  fullest 
confidence  that  after  her  decease  she  would  devise  the  property  to 
the  testator's  family;  but  it  was  unnecessary  to  decide  whether  a 
trust  was  created,  and  for  whom.  See  Wright  v.  Atkins,  17  Ves. 
255;  1  V.  &  B.  313;  19  Ves.  299;  G.  Coop.  Ill,  125;  T.  &  R.  162. 
[Smith  v.  Wildman,  37  Conn.  387;  Andrews  v.  Bank,  3  Allen,  3 13; 
Hess  v.  Singley,  114  Mass.  59;  Cole  v.  Littlefield,  35  Me.  439.] 
With  reference  to  this  case,  Sir  Edward  Sugden  observes,  "It  was 
treated  as  clear,  that  the  words  were  sufficient  to  raise  a  trust  if 
the  objects  were  clearly  ascertained.  The  result  of  the  investigation 
seems  to  show  that  it  will  be  difficult  to  maintain  that  the  will  clearly 
points  out  objects  in  whose  favour  the  trust  can  be  enforced.  At  all 
events,  it  cannot  now  be  held,  consistently  with  the  opinions  already 
expressed  and  acted  upon  by  the  House,  that  the  trust  was  for  the 
testator's  heir-at-law  at  his  death,  and  that  the  widow  was  a  bare 
trustee,  and  had  no  power  of  appointment  or  of  selection:"  Sngd. 
Prop.  388.  See  also  and  consider  Green  v.  Marsden,  1  Drew.  646; 
Williams  v.  Williams,  1  Sim.  N.  S.  358;  Gregory  v.  Smith,  9  Hare, 
708;  Malone  v.  O'Connor,  L.  &  G.  t.  Plunk.  465;  White  v.  Briggs, 
2  Ph.  583;  In  re  Terry's  Will,  19  Beav.  580;  Bernard  v.  Minchull, 
Johns.  276.  And  where  the  request  to  the  devisee  of  freeholds 
was  to  distribute  them  "amongst  such  members  of  her  own  family 
as  she  should  think  most  deserving,"  it  was  held  that  the  description 
was  too  uncertain:   Green  v.  Marsden,  1  Drew.  646. 

In  Griffiths  v.  Evans  (5  Beav.  241),  A.  devised  an  estate  to  B.  in 
tail:  and  for  want  of  issue  of  her  body,  "he  empowered  and  autho- 
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rised"  her  to  settle  and  dispose  of  the  estate  to  such  person  as  she 
thought  lit,  by  her  will,  "confiding''  in  her  not  to  alienate  or  transfer 
the  estate  from  his  "nearest  family."  B.  appointed  to  her  husband 
for  life,  with  remainders  over.  It  was  held  by  Lord  Langdale,  ML 
It.,  that  the  appointment  was  void,  the  expression,"nearest 
family"  being  equivalent  to  heirs,  and  that  the  *  co-heirs  [  *  1090  ] 
of  the  testator  were  entitled. 

Where  the  testator  gave  real  and  personal  estate  to  his  wife,  in 
full  confidence  she  would  distinguish  the  lairs  of  his  late  father  by 
devising  the  whole  of  his  estate,  together  and  entire,  to  such  of  his 
father'  °  heirs  as  she  might  think  best  deserved  her  preference,  the 
Court  thought  the  objects  were  not  certain, — whether  the  testator 
had  pointed  out  the  heirs-at-law  of  his  father,  as  the  objects  to  take 
tin-  personal  as  well  as  the  real  estate,  or  the  heirs  and  next  of  kin, 
or  the  next  of  kin  only:  Meredith  v.  Heneage,  1  Sim.  542.  See 
however,  Wright  v.  Atkyns,  (i.  Coop.  119,  123. 

In  another  case,  where  a  testator  bequeathed  the  residue  of  his 
property  to  his  wife  not  doubting  that  she  would  consider  his  near 
relations  as  he  would  have  done  if  he  had  survived  her,  the  Vice- 
Chancellor  held  the  objects  to  be  uncertain.  "Did  the  testator," 
he  asked,  "mean  relations  at  his  own  death,  or  at  his  wife's  death  ? 
Did  he  mean  that  she  should  have  the  liberty  of  executing  the  trust 
the  day  after  his  death?"  Sale  v.  Moore,  1  Sim.  534,  See  also 
Macnab  v.  Whitbread,  17  Beav.  299. 

Where,  however,  the  power  is  to  be  exercised  by  the  donee  by 
will,  or  at  his  death,  or,  as  in  the  principal  case,  "at  or  before  his 
death,"  the  objects  will  be  considered  to  be  those  who  answer  a 
particular  description  at  the  death  of  the  donee,  and  there  will  be 
no  uncertainty:  Pierson  v.  Garnet,  2  Bro.  C.  C.  38,  226;  Atkyns  v. 
Wright,  17  Ves.  255;  19  Ves.  299;  G.  Coop,  111;  1  T.  &  R.  102; 
Meredith  v.  Heneage,  1  Sim.  558;  Knight  v.  Knight,  3  Beav.  173; 
11  C.  &  F.  513. 

Where  a  precatory  trust  has  been  created  by  will  in  favour  of 
"children"  simpliciter,  the  trustee  may,  in  executing  the  trust,  limit 
the  shares  of  daughters  to  their  separate  use:  Willis  v.  Kymer.  7 
Ch.  D.  181. 

Interest  taken  by  donees  of  precatory  trusts.] — Although  a 
devisee  may  be  bound  to  devise  an  estate  according  to  the 
confidence  reposed  in  him,  or  in  default  ofappointm3nt  it  will 
go  to  the  object  designated  by  the  testator,  yet,  in  respect  of 
enjoyment,  all  the  rights  and  incidents  of  property,  for  in- 
stance, the  right  of  felling  timber,  will  remain  in  the  devisee 
during  his  life  to  the  extent  of  the  estate  vested  in  him.  Thus,  in 
Wright  v.  Atkyns  (17  Ves.  255),  a  testator  gave  all  his  leasehold, 
freehold,  and  copyhold  estates,  of  whatever  tenure  or  tenures,  unto 
his  mother,  Charlotte  Atkyns,  and  her  heirs  for  ever,  in  the  fullest 
confidence,  that,  after  her  decease,  she  would  devise  the  jiroperty  to 
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his  family,  and  he  charged  the  premises  with  the  payment  of  his 
debts,  and  gave  to  her  all  his  personal  estate,  and  ap- 
[*1091]  pointed  her  his  executrix.  The  *  testator,  who  died 
possessed  of  no  leaseholds,  left  his  nephew  his  heir-at- 
law.  Sir  William  Grant,  M.  R.,  held  that  there  was  no  uncertainty, 
but  that  it  was  a  trust  for  the  testator's  heir,  and  that  therefore 
Mrs.  Atkyns  was  to  be  considered  as  tenant  for  life  of  the  estate. 
Lord  Eldon  afterwards  granted  an  injunction  restraining  her  from 
cutting  down  trees,  or  committing  waste:  1  V.  &  B.  313;  19  Ves. 
299;  G.  Coop.  Ill,  125.  Upon  an  appeal  to  the  House  of  Lords, 
the  decree  was  reversed,  so  far  as  it  declared  Mrs.  Atkyns  only 
teDant  for  life,  without  prejudice  to  any  question  which  might  arise 
touching  the  construction  of  the  testator's  will,  on  the  death  of 
Charlotte  Atkyns;  and  the  order  for  the  injunction,  so  far  as  it  was 
founded  on  the  declaration  that  Mrs.  Atkyns  was  only  tenant  for 
life,  was  reversed,  and  Mrs.  Atkins  was  to  apply  to  the  Court  of 
Chancery,  as  she  might  be  advised,  touching  such  injunction,  or 
any  other  ground.  There  being  no  remaining  incumbrance  on  the 
estate,  Lord  Eldon  dissolved  the  injunction,  upon  the  application 
of  Mrs.  Atkyns:  Sugd.  Prop.  382.  The  pereon  who  was  the  testator's 
heir  at  his  death,  having  died,  a  bill  was  filed  by  his  devisees  and 
the  heiress  at-law  of  the  original  testator,  not  praying  any  declara- 
tion of  rights,  but  praying  an  account  of  timber  sold,  and  an  in- 
junction. Lord  Eldon  gave  Mrs.  Atkyns  power  to  cut  timber  in  a 
husbandlike  manner*  giving  an  account,  and  paying  the  money  into 
Court.  See  T.  &  R.  143.  This  order  being  considered  to  be  in 
opposition  to  the  principle  upon  which  the  House  of  Lords  reversed 
the  decree,  a  second  appeal  was  made  to  the  House  in  the  same 
session,  and  the  decision  of  Lord  Eldon  was  reversed,  the  judgment 
of  the  House  of  Lords  declaring  that,  according  to  the  true  construc- 
tion of  the  testator's  will,  the  intention  of  the  testator  must  be  taken 
to  have  been  to  give  to  the  appellant  a  right  to  cut  the  timber  for  her 
own  use.     See  Sugd.  Prop.  384. 

It  may  be  here  mentioned  that  in  the  creation  of  a  precatory  trust 
the  property,  as  in  the  principal  case,  may  be  given  to  the  donee  of 
the  power,  with  the  desire  as  to  the  mode  of  disposing  of  it,  amount- 
ing to  a  trust  :  per  Lord  Cottenham,  C,  in  Burroiigh  v.  Philcox,  5 
My.  &  Cr.  73,  91. 

In  other  cases  the  donee  of  the  power  is  a  mere  trustee  taking  no 
interest  at  all.  Thus  where  a  testator  bequeathed  to  his  wife  all  his 
property,  real  and  personal,  "under  the  firm  conviction  that  she 
would  dispose  of  and  manage  the  same  for  the  benefit  of  their  chil- 
dren," the  widow  claimed  a  life  interest  in  the  property  bene- 
ficially; but  it  was  held  that  she  was  merelv  a  trustee:  Barnes  v. 
Grant,  2  Jur.  N.  S.  1127;  26  L.  J.  Ch.  (N.  S.)  92;  Greene 
[  *  1092]  v.  Greene,  3  I.  Rep.  *Eq.  90;  Corbet  v.  Corbet,  7  I.  Rep. 
Eq.  456. 

As  to  a  somewhat  similar  class  of  cases,  where  property  is  given 
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to  a  parent  or  person  in  loco  parentis,  with  directions  as  to_ main- 
tenance, see  note  to  Eyre  v.  Countess  of  Shaftsbury,  ante,  p.  708;  or 
the  property  may  be  given  to  trustee,  with  an  imperative  power  to 
appoint  toothers  immediately,  or  subject  to  a  prior  life  interest: 
Brown  v.  Higgs,  4  Ves.  708;  5  Ves.  495;  8  Ves.  561;  or  there  may 
be  a  gift  to  the  donee  for  life,  with  power  of  appointing  to  any  of 
a  favoured  class  (see  Witts  v.  Boddington,  3  Bro.  C.  ('.  95;  Brown 
v.  Higgs,  5  Ves.  503;  Wace  v.  Mallard,  21  L.  J.  Ch.  N.  S.  355;  Bur- 
rough  v.  Philcox,  5  My.  &  C.  91,  92),  and  it  is  immaterial  in  such 
case  that  the  property  is  vested  in  trustees,  and  that  tho  donee  has 
only  a  beneficial  interest  for  life:  Birch  v.  Wade,  3  V.  &  B.  198. 
[As  to  maintenance  see,  generally,  Smith  v.  Smith,  11  Allen,  423; 
Ireland  v.  Ireland,  84  N.  Y.  321;  Paisley's  Appeal,  70  Pa.  St.  158; 
Curtis  v.  Smith,  0  Blatchf.  537;  Lucas  v.  Lucas,  7  Bich.  Eq.  180.] 
Lastly,  the  property  may  be  given  absolutely  to  a  class,  with 
power  to  a  person  to  appoint  in  what  manner  the  members  of  that 
class  shall  take:  Lambert  v.  Thicailes,  2  L.  B.  Eq.  151.  [Chase  v. 
Chase,  2  Allen,  101;  Penny  v.  Turner,  2  Phil.  493;  Gibbs  v.  Marsh, 
2  Met.  243;  Smith  v.  Bowen,  35  N.  Y.  83.] 

Where  a  trust  has  been  created  in  favour  of  certain  objects,  by 
words  of  recommendation,  such  part  of  the  property  as  is  not 
wanted  for  the  purposes  of  the  trust  will  belong  to  the  person  upon 
whom  the  property  has  been  conferred,  subject  to  the  trust,  no  re- 
sulting trust  arising  for  the  next  of  kin  or  heir-at-law;  see  Wood  v. 
Cox,  2  My.  &  Cr.  084,  overruling  the  judgment  of  Lord  Langdale, 
M.B.,  reported  1  Kee.  317. 

The  case  of  Irvine  v.  Sullivan,  8  L.  B.  Eq.  673,  proceeds  on  the 
same  principle.  There  the  testator  after  a  devise  of  all  his  prop- 
erty to  three  trustees  (whom  he  afterwards  appointed  executors) 
upon  trust  to  sell,  directed  that  "  the  moneys  arising  from  the  said 
sale,  and  otherwise  forming  or  representing  my  estate  and  effects, 
after  payment  of  my  just  debts  and  funeral  and  testamentary  ex- 
penses, and  the  expenses  of  carrying  out  the  trusts  of  this  my  will, 
shall  be  paid  by  my  said  trustees,  and  I  hereby  give  and  bequeath 
the  same  to  E.  D.  Irvine,  widow,  absolutely,  trusting  that  she  will 
carry  out  my  wishes  with  regard  to  the  same,  with  which  she  is 
fully  acquainted."  The  testator  had  shortly  before  the  date  of  his 
will,  expressed  to  E.  D.  Irvine,  to  whom  he  had  been  for  some  time 
engaged  to  be  married,  his  wish  that  she  would,  out  of  tho  property 
he  should  leave  her,  make  gifts  to  certain  persons.  E.  D.  Irvine, 
after  leaving  the  testator,  wrote  down  his  wishes,  but  the  paper  was 
not  submitted  to  or  signed  by  him.  It  was  held  by  Sir  W.  M. 
James,  V.-C.,that  E.  D.  Irvine  took  the  testator's  estate  beneficially, 
subject  only  to  the  performance  of  the  testator's  wishes 
communicated  to  her,  *  which  were  treated  as  legacies  [  *  1093  ] 
carrying  interest  at  41.  per  cent,  from  the  expiration  of 
one  vear  from  the  testator's  death:  see  also  Shelly  v.  Shelly,  6  L.  B. 
Eq.  540. 
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In  another  case,  however,  it  was  held,  that  although  vagueness 
in  the  objects  may  prevent  a  trust  in  their  favour  from  beiug  effect- 
ual, nevertheless  the  intention  to  create  a  trust  may  appear  with 
sufficient  clearness  to  prevent  the  legate*  or  donee,  to  whom  the 
property  was  given  with  recommendatory  words,  from  taking  bene- 
ficially. See  Briggs  v.  Penny,  3  Mac.  &  G.  546:  there  the  testatrix 
after  giving  among  other  legacies  a  sum  of  3000Z.  to  Sarah  Penny, 
and  a  like  sum  of  3000Z.  in  addition  for  the  trouble  she  would  have 
in  acting  as  executrix,  bequeathed  all  her  residuary  personal  estate 
and  effects  unto  the  said  Sarah  Penny,  "  well  knowing  that  she  will 
make  a  good  use,  and  dispose  of  it  in  a  manner  in  accordance  With 
my  views  and  wishes."  The  testatrix  appointed  Sarah  Penny  sole 
executrix  of  her  will.  It  was  held  by  Lord  Truro,  C,  affirming  the 
decision  of  Sir  J.  L.  Knight  Bruce,  V.-C.  (reported  3  De  G.  &  Sm. 
525),  that  Sarah  Penny  did  not  take  the  residue  for  her  own  benefit. 
"There  is  nothing,"  said  his  Lordship,  "on  the  face  of  the  words 
which  necessarily  implies  what  is  vague  or  indefinite,  as  in  those 
cases  where  the  Court  has  held  that  the  uncertainty  of  the  object 
has  afforded  evidence  that  no  trust  was  intended.  ...  I  agree  with 
the  Vice-Chancellor  in  interpreting 'views  and  wishes' to  mean 
'  designs  and  desires.'  And  the  very  expression  of  confidence  that 
Miss  Penny  would  make  a  good  use  and  dispose  of  the  property  in 
a  manner  in  accordance  with  the  testatrix's  designs  or  desires,  or 
intentions,  appears  to  me  to  amount  to  a  declaration  that  Miss  Penny 
was  to  hold  the  property  for  that  purpose,  or  in  other  words,  to  the 
same  import,  upon  trust.  It  seems  to  me  to  be  tantamount  to  a 
bequest  upon  trust,  and  if  so,  that  is  sufficient  to  exclude  Miss  Penny 
from  taking  the  beneficial  interest.  Such  views  and  wishes  may  be 
left  unexplained,  such  trust  be  left  undeclared;  but  still  in  such 
case  it  is  clear  a  trust  was  intended,  and  that  is  sufficient  to  ex- 
clude the  legatee  from  a  beneficial  interest.  Once  established  that  a 
trust  was  intended,  and  the  legatee  cannot  take  beneficially.  If  a 
testator  gives  upon  trust,  though  he  never  adds  a  syllable  to  denote 
the  objects  of  that  trust,  or  though  he  declares  the  trust  in  such  a 
way  as  not  to  exhaust  the  property,  or  though  he  declares  it  im- 
perfectly, or  though  the  trusts  are  illegal,  still  in  all  these  cases,  as 
is  well  known,  the  legatee  is  excluded,  and  the  next  of  kin  take. 
But  there  is  peculiar  effect  in  the  word  'trust.'  Other 
[  *  1094  ]  expressions  may  be  equally  indicative  of  a  fiduciary  *  in- 
tent, though  not  equally  apt  or  clear.  In  this  case,  how- 
ever, we  are  not  left  to  spell  out  a  trust  from  the  residuary  clause 
alone,  the  fact  that,  besides  a  legacy  of  3000Z.,  another  legacy  is 
expressly  given  to  Miss  Penny,  '  in  addition,  for  the  trouble  she  will 
have  in  acting  as  executrix,'  clearly  shows  that  she  was  not  intended 
to  take  the  residue  beneficially;  because,  if  Miss  Penny  was  to  take 
the  whole  residue  beneficially,  as  the  testatrix  must  be  presumed  to 
have  acted  upon  the  belief,  which  the  fact  warranted,  that  her  estate 
was  abundantly  sufficient  to  satisfy  all  the  bequests,  there  could  be 
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no  object  in  taking  out  of  that  residue,  of  which  she  was  to  have 
the  whole,  3000Z.  for  her  trouble:  the  fact  of  the  legacy  not  only 
strongly  confirms,  but  is  only  consistent  with  the  hypothesis,  that 
the  whole  residue  was  not  to  be  taken  beneficially.  It  cannot  be 
referable  to  the  troublo  she  would  have  in  the  execution  of  the  be- 
quests in  the  will  itself,  or  the  proved  codicils,  for  though  the  bo- 
quests  are  numerous,  not  one  of  them  involves  any  amount  of 
trouble:  whereas,  the  views  and  wishes  of  the  testatrix  to  which  she 
alluded,  might  be  such  that  the  carrying  them  into  effect  might  in- 
volve tho  executrix  in  very  difficult  trusts."  See  Langleyv.  Thomas^ 
G  Do  G.  Mac.  &  G.  645 ;  Bernard  v.  Minshull,  Johns.  270;  Springeti 
v.  Jennings,  G  L.  R.  Ch.  App.  333. 

Some  doubt  has  recently  been  thrown  upon  the  correctness  of  the 
decision  in  Briggs  v.  Penny  (3  Mac.  &  G.  546),  and  it  seems  ques- 
tionable whether  words  of  so  vaguo  a  character  as  in  that  case  will 
ever  again  be  held  to  create  a  trust.  See  Stead  v.  Mellor,  5  Ch.  D. 
'225.  There  a  testatrix  gave  all  her  personal  estate  to  trustees  upon 
trust,  after  payment  of  her  funeral  and  testamentary  expenses,  debts, 
and  legacies,  to  hold  tho  residue  "in  trust  for  such  of  my  nieces, 
A.  and  B  ,  as  shall  be  living  at  my  death,  my  desire  being  that  they 
shall  distribute  such  residue  as  they  think  will  be  most  agreeable  to 
mv  wishes."  A  and  B.  both  survived  the  testatrix.  It  was  held  by- 
Sir  G.  Jessel,  M.R.,  that  they  both  took  the  residue  for  their  own 
benefit,  "Beyond  general  principles,"  said  his  Lordship,  "I  find 
nothing  in  Briggs  v.'  Penny  to  guide  me  to  a  conclusion  in  the  pre- 
sent case.  It  was  a  decision  on  the  particular  words  of  a  will.  It 
has  never  been  followed  as  far  as  I  know;  at  any  rate  I  am  not 
aware  of  any  case  in  which  words  so  vague  and  so  indefinite  have 
been  held  to  create  a  trust.  The  words  were  'well  knowing  that 
she'  the  legatee  '  will  make  a  good  use  and  dispose  of  it  in  a  man- 
ner in  accordance  with  my'  the  testatrix's  'views  and  wishes.'  Lord 
Truro  appears'to  have  been  of  opinion  that  the  words  'well  know, 
ing'  were  equivalent  to,  if  not  synonymous  with  the 
*  expression  '  in  the  fullest  confidence,'  and  that  they  were  [  *  1095  ] 
used  in  such  a  manner  as  to  exclude  all  option  or  discre- 
tion. "With  all  deference  to  his  Lordship,  that  is  a  most  unsatis- 
factory reason.  "Why  should  the  words 'well  knowing 'bear  any 
other  than  their  natural  meaning?  No  reason  is  given  why  they 
should.  However,  that  is  the  decision.  Whether  the  case  of  Briggs 
v.  Penny  was  rightly  or  wrongly  decided  (and  I  must  not  forget 
that  it  affirmed  the  decision  of  a  very  learned  judge,  the  Vice- 
Chancellor  Knight  Bruce,  it  is  distinguishable  from  the  present 
case,  and  as  the  words  are  not  the  same,  and  I  am  not  bound  to  re- 
gard it  as  a  binding  authority  on  the  construction  of  the  particular 
will  now  before  me,  I  am  free  to  inquire  what  the  testatrix  did  really 
mean,  and  unless  I  find  in  the  will  something  equivalent  to  a  dec- 
laration that  the  residuary  legatees  take  as  trustees,  I  must  hold  that 
they  take  a  beneficial  interest.     The  testatrix  gives  all  her  personal 
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estate,  except  what  she  otherwise  bequeathed  by  her  will  or  any 
codicil  thereto,  to  trustees  upon  trust  to  convert  the  same  into  money. 
It  is  clear  that  she  knew  how  to  create  a  trust.  And  then,  after 
payment  of  her  personal  and  testamentary  expenses,  and  debts  and 
legacies,  she  directs  her  trustees  to  hold  the  residue  of  her  money 
upon  trust  for  her  two  nieces,  her  desire  being  that  they  shall  dis- 
tribute such  residue,  not  'in  accordance  with  my  views  and  wishes,' 
as  in  the  case  before  Lord  Truro,  or  '  as  they  know  will  be  most 
agreeable  to  my  wishes,'  but  'as  they  think  will  be  most  agreeable 
to  my  wishes.'  AVhat  is  that,  but  to  make  them  judges  of  the  mode 
of  distribution,  and  place  the  residue  at  their  absolute  disposal  ? 
But  for  the  case  of  Briggs  v.  Penny,  this  case  would  not  have  been 
arguable.  [Trusts  are  sometime  implied  from  the  agreement  of 
parties:  Curie  v.  "White,  45  N.  Y.  822;  Conway  v.  Kinsworthy,  21 
Ark.  9;  Pownal  v.  Taylor,  10  Leigh.  183.] 

Powers  in  the  nature  of  Trusts — ivhen  executed  by  the  Court.] — 
Hitherto,  having  considered  in  what  cases  where  powers  are  given 
to  persons,  accompanied  with  words  of  recommendation  in  favour 
of  certain  objects,  they  are  rendered  imperative  as  powers  in  the 
nature  of  trusts;  it  is  now  proposed  to  show  when  upon  the  failure 
of  the  donees  to  exercise  such  powers  in  favour  of  the  objects  the 
Court  will  not  suffer  such  neglect  to  turn  to  their  prejudice,  since 
it  will,  to  a  certain  extent,  take  upon  itself  the  duties  of  the  donees. 
See  Goiver  v.  Maimvaring,  2  Ves.  87;  Doyley  v.  Attorney  General, 
2  Eq.  Ca.  Ab.  194;  Gude  v.  Worthington,  3  DeG.  &  Sm.  389;  Reid 
v.  Reid,  25  Beav.  469;  Izod  v.  Izod,  32Beav.  242;  Re  Caplin's  Will, 
43  L.  J.  N.  S.  (Ch.)  578.  [This  is  also  the  rule  in  the  United 
States:  Collins  v.  Carlisle,  7  B.  Mon.  14;  Withers  v.  Yeardon,  1 
Rich.  Eq.  324;  White's  Trusts,  Johns.  656.] 

It  is  perfectly  clear  that  where  there  is  a  mere  power  of  disposing, 
and  that  power  is  not  executed,  the  Court  cannot  execute 
[  *  1096  ]  it.  Per  *  Lord  Eldon  in  Brown  v.  Higgs,  8  Ves.  57®.  See 
Carberry  v.  McCarthy,  7  L.  E.  Ir.  328. 

It  is  equally  clear,  that,  wherever  a  trust  is  created,  and  the  exe- 
cution of  that  trust  fails  by  the  death  of  the  trustee,  or  by  accident, 
the  Court  will  execute  the  trust.  Per  Lord  Eldon  in  Broicn  v. 
Higgs,  8  Ves.  570. 

"Where,  moreover,  there  is  a  po\ver  in  the  nature  of  a  trust  "the 
Court,"  observes  Lord  Eldon,  "considers  it  as  partaking  so  much 
of  the  nature  and  qualities  of  a  trust,  that  if  the  person  who  has 
that  duty  imposed  upon  him  does  not  discharge  it,  the  Court  will, 
to  a  certain  extent,  discharge  the  duty  in  his  room  and  place.  [If 
the  power  is  left  unexecuted  by  the  donee,  the  Court  will  execute 
it  as  a  trust,  by  dividing  the  fund  equally  among  the  objects  or  per- 
sons in  the  favor  of  whom  it  was  given,  or  from  whom  the  selec- 
tion might  have  been  made,  on  the  ground  the  equality  is  equity: 
Perry  on  Trusts,  Sec.  255;  Frazier  v.  Frazier,  2  Leigh,  642.]  Upon 
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that  principal,  the  case  of  Harding  v.  Glyn(\  Atk.  460)  procoeded." 
Per  Lord  Eldon,  8  Ves.  570.  Moreover,  as  it  is  a  settled  maxim  of  the 
Court  that  a  trust  shall  never  fail  by  its  non-execution,  or  the  inability 
of  the  trustees  to  execute  it,  whatever  difficulties  may  be  in  the  way 
(I'ierson  v.  Garnet,  2  Bro.  C.  C.  38,  45),  if  a  trust  can  by  any  possi- 
bility be  exercised  by  the  Court,  the  non-execution  shall  not  prejudice 
the  cestuis  quo  trusts  (Brown  v.  Higgs,  573,  574),  and  the  Court, 
moreover,  mav  exercise  the  power  retrospectively:  Edwards  v.  Grove, 
2  De  G.  F.  &  J.  210;  Maberly  v.  Turton,  14  Ves.  400;  where,  for 
instance,  by  the  death  of  the  trustees  in  the  life  of  the  testator 
(Attorney  General  v.  Hickman,  2  Eq.  Ca.  Ab.  193;  Attorney  Gen- 
eral v.  Lady  Downing,  Wilm.  7;  S.  C,  2  Arnb.  550;  Maberly  v. 
Turton,  14  Ves.  499),  by  their  not>  accepting  the  office  (Gude  v. 
Wort/iington,  3  De  G.  &  Sm.  389;  Izod  v.  Izod,  32  Beav.  242;  Boy- 
ley  v.  Attorney-General,  2  Eq.  Ca.  Ab.  194),  by  their  inability  to 
agree  amon^  themselves  as  to  the  manner  in  which  the  power  ought 
to  be  executed  (Moseley  v.  Moseley,  Rep.  t.  Finch,  53;  Wainwright 
v.  Waterman,  1  Ves.  jun.  311),  or,  as  in  the  principal  case,  by  their 
deaths  before  having  exercised  their  powers  (see  also  Flanders  v. 
Clark,  1  Ves.  8;  Heicett  v.  Heirett,  2  Eden.  332;  Grieveson  v.  Kir- 
sopp,  2  Keen,  653  In.  the  matter  of  Hargrove's  Trusts,  8  I.  Rep. 
Eq.  256;  Croft  v.  Adam,  12  Sim.  639);  or  by  accident  the  trustees 
havo  not  exercised  their  power  (Brown  v.  Higgs,  8  Ves.  561,  570; 
Attorney -General  v.  Stephens,  3  My.  &  K.  347),  the  Court  itself,  as 
far  as  it  properly  can,  will  take  upon  itself  the  duties  of  the  trus- 
tees by  the  exercise  thereof. 

In  the  case  of  The  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Ves. 
61,  Lord  Hardwicke,  under  circumstances  very  similar  to  those  in 
the  principal  case,  held  that  there  was  merely  a  power,  and  not  a 
power  in  the  nature  of  a  trust.  But  it  has  been  recently  observed 
by  Chitty,  J.,  that  the  case  of  Duke  of  Marlborough  v.  Godolphin, 
though  it  is  a  decision  of  Lord  Hardwicke,  would  not  be 
*  followed  in  the  present  day:  Wilson  v.  Duguid,  24  Ch.  [  *1007  ] 
D.  250.  [The  power  must  be  executed  for  the  purpose 
for  which  it  is  declared  and  when  that  purpose  become  wholly  unat- 
tainable the  power  will  cease:  Hetzel  v.  Hetzel,  69  N.  Y.  1;  Brown 
v.  Meigs,  11  Hun.  (N.  Y.)  203.] 

The  doctrine,  however,  laid  down  in  the  principal  case  was  ap- 
proved of  and  acted  upon  in  the  leading  case  of  Brown  v.  Higgs, 
which  was  twice  heard  before  Lord  Alvanley,  as  reported  in  4  Ves. 
708,  and  5  Ves.  495,  and  before  Lord  Eldon,  upon  appeal,  as  re- 
ported in  8  Ves.  561,  and  affirmed  in  the  House  of  Lords  (see  5 
My.  &  Or.  92).  In  that  case,  the  testator  bequeathed  a  leasehold 
estate  to  John  Brown,  upon  trust,  subject  to  certain  charges,  to  em- 
ploy the  remainder  of  the  rent  to  such  children  of  his  nephew, 
Samuel  Brown,  as  John  Brown  shall  think  most  deserving,  and  that 
will  make  the  best  use  of  it,  or  to  the  children  of  his  nephew,  William 
Augustus  Brown,  if  any  such  there  are  or  shall  be.     John  Brown 
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died  in  the  lifetime  of  the  testator,  and  William  Augustus  Brown 
had  no  children.  It  was  held  by  Lord  Alvanley,  that  the  children 
of  Samuel  Brown  were  entitled,  in  equal  shares,  to  the  leasehold 
estate.  "The  question,"  said  his  Lordship,  upon  the  re  hearing  (5 
Ves.  500),  "is,  whether  this  sentence  in  the  will,  upon  which  the 
question  arises,  is  to  be  considered  as  merely  giving  John  Brown  a 
power,  if  he  thinks  tit,  to  give  the  profits  of  the  firm,  of  which  he 
was  the  trustee,  to  the  children  of  Samuel  Brown  or  William  Augus- 
tus Brown,  or  whether  upon  the  true  construction,  it  is  anything 
more  or  less  than  a  mere  trust  in  him,  with  a  power  to  single  out 
any  he  might  think  more  deserving,  but  a  gift  to  him  in  trust  for 
those  children,  at  all  events;  and  I  am  of  the  same  opinion,  upon 
very  full  consideration,  and  after  the  very  able  arguments  I  have 
heard  to  shake  that  opinion,  that  it  is  a  trust,  and  not  a  power  in 
John  Brown;  and  that  his  non-exercise  of  that  power,  or  the  cir- 
cumstance of  his  being  incapable  of  exercising  it,  will  not  prevent 
the  objects  of  the  testator's  bounty  from  taking  in  some  manner, 
though  the  power  of  distribution,  on  account  of  the  death  of  the 
testator,  cannot  be  exercised:"  See  Burrow  v.  Philcox,  5  My.  &  Cr. 
72;  also  Meller  v.  Stanley,  2  De  G.  Jo.  &  Sm.  183,  191;  Carthewv. 
Enraght,  26  L.  T.  Rep.  N.  S.  834;  Re  Jeffrey's  Trusts,  14  L.  R.  Eq. 
136;  In  re  Hargrove's  Trusts,  8  I.  R.  Eq.  256,  and  the  cases  there 
cited;  Ahearne  v.  Afieme,  9  L.  R.  Ir.  144;  Sinnott  v.  Walsh,  5  L. 
R.  Ir.  27. 

The  rule  moreover  laid  down  in  the  principal  case  has  been  well 
defined  by  Lord  Cottenham,  C.  "When  there  appears,"  observes 
his  Lordship,  "a  general  intention  in  favour  of  a  class,  and  a  par- 
ticular intention  in  favour  of  individuals  of  a  class,  to  be  selected 
by  another  person,  and  the  particular  intention  fails,  from  that 
selection  not  being  made,  the  Court  will  carry  into  effect 
[*  1098]  the  *  general  intention  in  favour  of  the  class.  When 
such  an  intention  appears,  the  case  arises,  as  stated  by 
Lord  FAdon,  in  Brown  v.  Higgs  (8  Ves.  574),  of  the  power  being 
so  given  as  to  make  it  the  duty  of  the  donee  to  execute  it;  and,  in 
such  case,  the  Court  will  not  permit  the  objects  of  the  power  to 
suffer  by  the  negligence  or  conduct  of  the  donee,  but  fastens  upon 
the  propertv  a  trust  for  their  benefit:"  Burrough  v.  Philcox,  5 
My.  &  Cr.  72. 

The  mode  in  which  the  Court  will  execute  a  power  in  the  nature 
of  a  trust,  depends  upon  terms  of  the  instrument  by  which  the 
property  is  settled.  If,  for  instance,  in  such  instrument  a  rule  is 
laid  down  for  the  guidance  of  the  trustees  which  they  have  not 
acted  upon,  then  the  Court  will  act  upon  it,  exercising  the  ?amo 
judgment  as  the  trustees  might  have  done.  Thus  in  Goiver  v. 
Mainiuaring,  2  Ves.  87,  J.  Mainwaring  executed  a  trust  deed,  by 
which  the  trustees  were  to  give  the  residue  of  his  real  and  personal 
estate  among  his  "friends  and  relations,"  where  they  should  see 
most  necessity,  and  as  they  should  see  most  equitable  and  just. 
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Two  of  the  trustees  being  dead,  and  tho  third  refusing  to  act,  Lord 
Hardwicke,  C,held  that  the  word  "friends,"  meant  "relations,"  within 
the  Statute  of  Distributions,  and  it  was  referred  to  the  Master  to  in- 
quire and  consider  how  it  might  be  most  equitably  and  justly  divided. 
"What differs  this,"  said  Lord  Hardxcicke,  "from  the  cases  mentioned, 
is  this,  that  there  is  a  rule  laid  down  for  the  trust.  Wherever  there 
is  a  trust  or  power  (for  this  is  a  mixture  of  both),  whether  arising 
on  a  legal  estate,  or  reserved  to  be  exercised  by  trustees  barely  ac- 
cording to  their  discretion,  I  do  not  know  the  Court  can  put  them- 
selves in  tho  place  of  those  trustees  to  exercise  that  discretion. 
Where  trustees  have  power  to  distribute  generally,  without  any  ob- 
ject pointed  out  or  rule  laid  down,  the  Court  interposes  not,  unless 
in  case  of  a  chanty,  which  is  different,  the  Court  exercising  a  dis- 
cretion as  having  the  general  government  and  regulation  of  charity. 
But  here  is  a  ride  laid  down  (and  the  word  'friends'  is  synonymous 
with  'relations,'  otherwise  it  is  absurb).  The  trustees  are  to  judge 
on  the  necessity  and  occasion  of  the  family,  the  Court  can  judge  of 
such  necesity  of  the  family.  That  isti  judgment  to  be  made  on  facts 
existing,  so  that  the  Court  can  make  the  judgment  as  icell  as  the 
trustees,  and  when  informed  by  evidence  of  the  necessity  can  judge 
what  is  equitable  and  just  on  this  necessity:"  and  see  Hevjett  v. 
Heicett,  2  Eden.  332;  Anon.,  1  P.  Wms.  327;  Widmore  v.  Woodroffe, 
Amb.  636;  Brunsden  v.  Woolredge,  Amb.  507;  Attorney -General  v. 
Buckland,  1  Ves.  231,  Amb.  71,  cited;  Green  v.  Howard,  1  Bro.  C. 
C.  33;  Mahon  v. Savage,  1  Scho.  &  Lef.  Ill;  Maberley  v. 
*  Turton,  14  Ves.  499;  Liley  v.  Hey,  1  Hare,  580;  In  re  [*1099] 
Phone's  Trusts,  5  L.  R.  Eq.  347;  Bidler  v.  Gray,  5  L.  R. 
Ch.  App.  26,  31. 

Where,  however,  no  rule  has  been  laid  down  in  the  instrument 
creating  the  power  as  to  the  mode  in  which  it  is  to  be  executed,  tho 
Court,  not  being  able  to  exercise  the  discretion  vested  in  the  donee, 
and  acting  upon  the  maxim  that  equality  is  equity,  will  make  an  equal 
division  among  the  persons  who  are  objects  of  the  power  in  the 
nature  of  a  trust.  Thus,  in  Doyley  v.  The  Attorney -General,  2  Eq. 
Ca.  Ab.  194;  4  Vin.  Ab.  485,  436,  the  testator  gave  property  in  trust 
for  certain  purposes,  and  subject  thereto  the  trustees  and  the  sur- 
vivor of  them,  and  the  heirs  and  executors  of  such  survivor,  were  to 
dispose  of  it  to  such  of  his  relations  on  his  mother's  side  who  were 
most  deserving,  and  in  such  manner  as  they  should  think  fit  and 
for  such  charitable  uses  and  purposes  as  they  should  also  think  most 
proper  and  convenient.  The  power  having  devolved  on  the  Court,  Sir 
Joseph  Jekyll,  M.  R.,  directed  that  one-half  of  the  property  should 
go  to  the  testator's  relations  on  the  mother's  side,  and  tho  other 
half  to  charitable  uses.  He  said  the  known  rule  that  equality  is 
equity  was  the  best  measure  to  go  by.  That  he  had  no  rule  of 
judging  of  the  merits  of  the  testator's  relations,  and  could  not  enter 
into  spirits,  and  therefore  could  not  prefer  one  to  the  other,  but  that 
all  should  come  in  without  distinction. 
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In  Salusbiiry  v.  Denton,  3  K.  &  J.  529,  a  testator  by  ■will  gave  a 
fund  to  be  at  the  disposal  of  his  widow  by  her  will,  ''therewith  to 
apply  a  part,"  for  a  charity,  "the  remainder  to  bo  at  her  disposal 
among  my  relations,  in  such  proportions  as  she  may  be  pleased  to 
direct."  The  widow  died  without  exercising  the  power  of  determin- 
ing the  proportions  in  which  each  were  to  take.  It  was  held  by  Sir 
W.  Page  Wood,  V.-C,  that  the  bequest  was  not  void  for  uncertainty, 
but  that  the  Court  would  divide  the  fund  in  equal  moieties,  and 
give  one  of  such  moieties  to  charitable  purposes,  and  the  other 
moiety  to  such  of  the  testator's  relatives  as  were  capable  of  taking 
within  the  Statute  of  Distributions.  See  also  Gough  v.  Bult,  16 
Sim.  45,  231;  Longmore  v.  Broom,  7  Ves.  124;  Penny  v.  Turner,  2 
Phill.  493;  Fordyce  v.  Bridges,  lb.,  497;  Re  White's  Trusts,  Johns. 
650;  Littler.  Neil,  10  W.  R.  (V.-C.  K.)  592;  Hutchinson  v.  Hutchin- 
son, 13  Ir.  Eq.  Rep.  332;  Gray  v.  Gray,  13  Ir.  Ch,  Rep.  404;  Izod 
v.  Izod,  32  Beav.  242;  but  see  Doiun  v.  Worrall,  1  My.  &  K.  561, 
and  the  remarks  thereon  of  Sir  W.  Page  Wood,  V.-C,  in  Salusbury 
v.  Denton,  3  K.  &  J.  538.  See  also  Power  v.  Quealy,  4  L.  R.  Ir.  20. 
A  distinction  may  be  here  noticed  between  two  classes 
[  *  1100  ]  of  cases— the  first  where  there  is  a  gift  to  *  a  class  with 
a  subsequent  power  of  appointment  amongst  the  class  ; 
the  second,  where  there  is  no  gift  to  the  class  except  in  or  by  means 
of  the  power.  With  regard  to  the  first  class  of  cases  the  general 
principle  seems  to  be  this:  If  the  instrument  itself  gives  the  pro- 
perty to  a  class,  but  gives  power  to  the  donee  by  will  to  appoint  in 
what  shares,  and  in  what  manner  the  members  of  that  class  shall 
take,  the  property  vests,  until  the  power  is  exercised,  in  all  the 
members  of  the  class, and  they  will  all  take  in  default  of  appoint- 
ment. Thus,  in  Lambert  v.  Thivaites,  2  L.  R.  Eq.  151,  by  a  post- 
nuptial settlement,  certain  freehold  property  was  conveyed  to  trustees 
upon  trust  to  pay  the  rent  to  W.  and  his  wife  during  their  lives, 
and  after  the  decease  of  the  survivor  upon  trust  to  sell  and  divide 
tthe  proceeds  amongst  all  and  every  the  children  of  W.  in  such  shares 
and  proportions  as  he  should  by  will  appoint.  There  were  seven 
children  living  at  the  date  of  the  settlement,  one  of  whom  died  be- 
fore W.,  who  died  without  executing  the  appointment.  It  was  held 
by  Sir  R.  T.  Rindersley,  V.-C,  that  the  property  was  vested  in  all 
the  children  liable  to  be  divested  by  the  execution  of  the  power; 
and  the  power  not  having  been  executed,  the  representatives  of  the 
deceased  child  were  entitled  to  his  share.  See  also  Davy  v.  Hooper, 
2  Vern.  665;  Madoc  v.  Jackson,  2  Bro.  C.  C.  588;  Hockley  v. 
Mawbey,  1  Ves.  jun,  143;  Jones  v.  Torin,  6  Sim  255;  "Falkner  v. 
Ixjrd  Wynford,  9  Jur.  1006;  Fenwick  v.  Greenwell,  10  Beav.  412; 
Bradley  v.  Cartwright,  2  L.  R.  C.  P.  511. 

If  in  such  a  case  the  power  had  been  exercised  in  favour  of  the 

surviving  children,  they  only  would  have  taken.     See  Woodcock  v. 

Rennock,  4  Beav.   190;  1  Ph.   72.     See  also   Winn  v.  Fenwick,  11 

Beav.  4H8.     But  soe  the  remarks  upon  these  cases  in  Lambert  v. 
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Thicaites,   2   L.   R.    Eq.    158;    Freeland  v.   Pearson,   3   L.    R.   Eq. 
658. 

With  regard  to  tho  second  class  of  cases  before  alluded  to,  it  may 
bo  laid  down  that  if  tho  instrument  does  not  contain  a  gift  of  iho 
property  to  any  class,  but  only  a  power  to  tho  donee  to  give  it  as  ho 
may  think  lit,  among  members  of  that  class,  those  only  can  take  in 
default  of  appointment  who  might  have  taken  under  an  exercise  of 
tho  power.  In  that  case  tho  Court  implies  an  intention  to  give  the 
property  in  default  of  appointment  to  those  only  to  whom  the  donee 
of  tho  power  might  give  it.  Thus,  in  Walsh  v.  Wallinger,  2  Buss. 
&  My.  78,  a  testator  bequeathed  the  residue  of  his  estate  to  his  wife 
for  her  own  uso  and  benefit,  "trusting  that  she  would  at  her  decease 
give  and  bequeath  the  same  to  tho  children  in  such  manner  as  she 
should  appoint"  Now,  in  this  case,  there  was  no  gift  in 
express  terms  to  tho  children  by  the  testator,  norwas*there  [  *  1101  ] 
any  direction  that  they  were  to  take  in  default  of  appoint- 
ment; and,  therefore,  it  could  only  bo  inferred  from  the  power  itself 
who  were  to  tako  in  default  of  appointment:  and  inasmuch  as  the 
power  was  only  to  bo  exercised  by  will,  and,  therefore,  could  only 
be  exercised  in  favour  of  those  children  who  should  bo  living  at 
tho  testator's  death,  the  conclusion  almost  necessarily  was  that  the 
intention  of  the  testator  was  tnat  those  only  who  survived  the  wife 
should  take,  and  so  it  was  decided.  See  also  Kennedy  v.  Kingston, 
2  J.  &  W.  431. 

On  the  death  of  the  donee  of  a  power  imperative  as  a  trust,  with- 
out having  made  an  appointment,  the  question  arises,  at  what 
period  the  classes  are  to  be  ascertained  in  whose  favor  will  the 
Court  execute  the  power, — whether  in  favour  of  persons  composing 
a  certain  class  at  the  death  of  the  donor,  or  at  the  death  of  tho 
donee  of  the  power. 

Where  the  distribution  or  selection  is  not  suspended  by  the  exis- 
tence of  any  preceding  estate  for  life,  those  who  are  to  take  are 
such  as  answer  the  description  of  next  of  kin  of  the  testator  at  his 
death:  (Cole  v.  Wade,  10  Ves.  27.  And  see  Broivn  v.  Higgs,  4  Ves. 
70S;  Longmore  v.  Broome,  7  Ves.  124;)  and  the  same  persons  will 
take  when  the  donee  of  the  power  having  a  life  interest  dies  in  the 
lifetime  of  the  testator:  Penny  v.  Turner,  2  Ph.  493;  Hutchinson 
v.  Hutchinson,  1 3  Ir.  Eq.  Rep.  332. 

It  seems,  however,  to  be  clear,  that  when,  as  in  the  principal 
case,  the  donoo  of  such  a  power  has  a  life  interest  in  the  subject  of 
the  power,  which  ho  might  execute  by  will  only  in  favour  of  mem- 
bers of  a  class,  as  for  instance  "relations,"  on  his  death,  without 
having  done  so,  the  Court  will  execute  it,  not  in  favour  of  those 
who  are  next  of  kin  at  the  death  of  the  donor,  but  of  those  com- 
posing that  class  at  the  death  of  the  donee;  see  Doyley  v.  Attorney- 
General,  2  Eq.  Ca.  Ab.  194,  pi.  15;  Witts  v.  Bodington,  3  Bro.  C, 
C.  95;  Cruwysv.  Colman,  9  Ves.  319,  325;  Birch  v.  Wade,  3  V.  & 
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B.  95;  Finch  v.  Hollingsworth,  21  Beav.  112;  Re  Caplin's  Will,  34 
L.  J.  N.  S.  Ch.  578;  2  Dr.  &  Sm.  527. 

But  where  the  property  is  given  to  a  class,  in  such  shares  as  a 
person  shall  by  will  appoint,  in  default  of  appointment,  the  whole 
class  will  take,  including  the  representatives  of  those  members  of 
the  class  who  die  in  his  lifetime:  Lambert  v.  Thwaites,  2  L.  R. 
Eq.  151. 

Where  the  power  may  be  exercised  either  by  deed  or  will,  tho 
authorities  are  conflicting  as  to  whether  the  objects  to  take,  in  de- 
fault of  appointment  by  the  donee,  through  the  intervention  of  the 
Court  are  those  members  of  the  class,  being  objects  of  the  power, 
who  were  in  existence  at  the  death  of  the  original  testa- 
[*1102]  tor  (Hands  v.  *  Hands,  1  T.  R.  437,  note,  cited;  Grieve- 
son  v.  Kirsopp,  2  Keen.  653);  or,  as  was  decided  in  the 
principal  case,  those  only  who  were  in  existence  at  the  death  of  the 
donee  (Doyley  v.  Attorney -General,  2  Eq.  Ca.  Ab.  195;  Pope  v. 
Whitcombe,  3  Mer.  689;  2  Sug.  Pow.  650,  6th  Ed.)  and  upon  the 
whole  the  latter  cases  appear  to  be  better  grounded  on  principle  : 
see  Re  White's  T7msts,  Johns.  659,  660;  Wilson  v.  Duguid,  24  Ch. 
D.  244. 

The  members  of  the  class  in  existence  at  the  death  of  the  donee 
being  a  tenant  for  life,  with  a  power  to  appoint  by  deed  or  will,  at 
any  rate  when  it  appears  by  the  instrument  creating  the  power  that 
they  were  to  be  the  objects  thereof,  will  take  in  default  of  an  ap- 
pointment: Winn  v.  Fenivick,  11  Beav.  438;  Tiffin  v.  Longman,  15 
Beav.  275. 

Where  a  power  in  the  nature  of  a  trust  gives  the  trustees  liberty 
to  distribute  a  fund  unequally,  they  may  do  so,  but  if  the  Court 
interpose  on  default  by  the  trustees  it  will  divide  the  fund  amongst 
the  objects  equally:  Hands  v.  Hands,  cited  1  T.  R.  n.  437;  Pope  v. 
Whitcombe,  3  Mer.  689;  2  Sug.  Pow.  650. 

But  if  such  power  authorizes  only  an  equal  distribution,  this  will 
be  equivalent  to  a  gift  to  the  objects,  because  the  trustees  can  only 
.exercise  the  power  in  the  same  manner  as  the  Court  would  do: 
Phillips  v.  Garth,  3  Bro.  C.  C.  64;  Rayner  v.  Moicbray,  lb.  234. 

Where  there  is  a  power  of  appointment  in  favour  of  "relations," 
and  the  donee  has  not  exercised  the  power,  the  Court,  as  we  have 
before  seen,  has  found  itself  under  the  necessity  of  confining  itself 
to  a  particular  set  of  relations,  and  has  adopted  the  rule  that  rela- 
tions who  take  in  default  of  the  exercise  of  the  power  in  that  case, 
are  those  who  are  next  of  kin  according  to  the  Statute  of  Distribu- 
tions, but  they  take  as  tenants  in  common,  and  not  in  shares  defined 
by  the  statute  i22  &  23  Car.  2,  c.  10),  see  Attorney -General  v.  Dow- 
ley,  2  Eq.  Ca.  Ab.  195,  ante,  p.  1099;  but  though  this  is  the  case, 
it  is  now  established  that  where  there  is  a  power  to  appoint  among 
relations  so  as  to  give  the  donee  a  power  of  selection,  he  may  go 
beyond  the  rule  adopted  by  the  Court,  and  exercise  it  in  favour  of 
relations  of  the  donor,  who  are  not  within  the  degree  of  next  of  kin: 
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Supple  v.  Loxvson,  Arab.  729;  Spring  v.  Biles,  1  T.  Rep.  435,  n. ; 
Cruwys  v.  Caiman,  9  Ves.  324;  Mahon  v.  Savage,  1  S.  &  L.  Ill  ; 
Forbes  v.  Ball,  3  Mer.  437;  Grant  v.  Lynam,  4  Russ.  292;  over- 
ruling Brunsden  v.  Woolredge,  Arab.  507;  1  Dick.  380;  Salusbury 
v.  Denton,  3  K.  &  J.  529;  Snowy.  Teed,  9  L.  R.  Eq.  022;  and  see 
and  consider  tbe  important  judgment  of  Chitty,  J.,  in  tbe 
recent  and  important  case  of  *  Wilson  v.  Duguid,  24  [*1103] 
Ch.  D.  251. 

The  same  rule  has  been  applied  with  respect  to  personal  estate, 
where  the  words  "relations"  or  "friends"  (lie  CapUtis  Will,  34 
L.  J.  N.  S.  Ch.  578,  2  Dr.  &  Sm.  527),  or  where  the  word  "family"  has 
been  used  in  place  of  "  relations: "  Cruicys  v.  Colman,  9  Ves.  319; 
Grant  v.  Lynam,  4  Russ.  *Z97. 

*Where,  however,  the  donee  has  merely  a  power  of  distribution, 
and  not  a  power  of  selection, — if,  for  instance,  he  has  a  power  to  ap- 
point among  relations,  and  not  amongst  such  of  them  as  he  thinks 
lit,  or  words  of  that  effect,  and  appointment  to  relations  not  being 
next  of  kin  would  be  void;  Pope  v.  Whitcombe,  3  Mer.  689;  and  see 
Clapton  v.  Buhner,  10  Sim.  426;  5  My.  &  Cr.  108;  Laicley  v.  Hender- 
son, 10  I.  R.  E.  150;   Wilson  v.  Duguid,  24  Ch.  D,  251. 

And  if  the  power  of  selection  is  confined  to  a  particular  class,  the 
donee  cannot  go  beyond  it.  Thus,  a  gift  to  the  testator's  "nearest 
relations,"  as  A.  may  appoint,  will  only  authorise  an  appointment 
to  next  of  kin  under  the  Statute  of  Distributions  (22  &  23  Car.  2  c. 
10);   Gbodinge  v.  Goodinge,  1  Ves.  231;  Edge  v.  Salisbury,  Amb.  70. 

The  Court,  ordinarily,  in  executing  a  power  in  favour  of  "re- 
lations "  will,  as  a  convenient  rule,  adopt  the  Statute  of  Distribu- 
tions (22  &  23  Car.  2,  c.  10)  as  the  means  for  ascertaining  who  are 
comprehended  under  that  term:  W^alter  v.  Mounde,  19  Ves.  425,  427; 
and  see  Wilson  v.  Duguid,  24  Ch.  D.  251. 

In  cases  however  of  charities  in  favour  of  "  poor  relations " 
(  White  v.  White,  7  Ves.  423;  Attorney -General  v.  Price,  17  Ves.  371 ; 
Mahon  v.  Savage,  1  S.  &  L.  Ill),  or  where  the  testator  has  bimself 
furnished  some  test  by  which  relations  extending  beyond  the  Sta- 
tute of  Distributions  (22  &  23  Car.  2,  c.  10)  may  be  discovered  (Ben- 
nett v.  Honeywood,  2  Amb.  708),  the  Court  of  Chancery  will  not  con- 
fine itself,  as  in  ordinary  cases,  to  relations  within  the  Statute  of 
Distributions. 

Another  question  may  arise  in  the  exercise  of  such  a  power  by 
the  Court,  viz.,  what  share  persons  who,  by  representation  under  the 
statute,  would  only  be  entitled  per  stirpes,  will  take?  It  seems,  that 
they  will  take  per  capita;  upon  this  principle,  that  the  Court  merely 
adopts  the  statute  for  the  sake  of  convenience,  in  finding  out  the 
persons  intended  by  a  term  which  would  otherwise  be  void  for  un- 
certainty; and  when  found  out,  they  take,  not  under  the  statute,  but 
under  the  will  as  joint  tenants;  see  Walter  v.  Mounde,  19  Ves.  427, 
428;  and  see  Pope  v.  Whitcombe,  3  Mer.  689;  Hinckley  v.  Maclarens, 
1  M.  &  K.  27;    Withy  v.  Mangles,  4  Beav.  358;    10  C.  &  P.  215;    Re 
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White's  Trusts,  Johns.  656;  Halton  v.  Foster,  3  L.  R.  Ch. 
[*1104]  App.  507;  Fielden  v.  *  Ashworth,  20  L.  R.  Eq.  410; 
Wilson  v.  Duguid,  24  Ch.  D.  251. 

Although  the  subject  be  not  capable  of  division,  or  one  object  out 
of  a  class  is  to  be  selected  by  the  trustees,  the  Court  will,  if  possible, 
execute  the  power,  on  the  default  of  the  trustee  Richardson  v.  Chap- 
man, 7  Bro.  P.  C.  318,  Tornl.  edit.;  Moseleyv.  Moseley,  Rep.  t.  Finch, 
53;  Brown  v.  Higgs,  5  Ves.  504.  [If  a  gift,  after  the  death  of  the 
testator's  wife,  is  to  such  of  his  grand-children  as  she  should  ap- 
point, it  was  held  to  be  a  trust  for  selection  or  distribution,  and  in 
default  of  the  exercise  of  the  power  the  court  enforced  it  as  a  trust 
and  distributed  it  equally  among  all  the  objects  named:  "Whitehurst 
v.  Harker,  2  Ir.  Ch.  292,  and  see  Thompson  v.  Morris,  2  N.  J.  Eq. 
489;  Harrison  v.  Harrison,  2  Grattan,  1;  Jecko  v.  Lansing,  45  Mo. 
167;  Neilledgev.  Galbreth,  8S.  &  R.  43.] 

The  exercise  of  a  power  otherwise  imperative  as  a  trust,  may  be 
made  dependent  upon  the  good  behaviour  of  the  objects  of  the  power 
to  the  donee,  and  in  the  absence  of  any  declaration  of  ill-behaviour 
on  their  part  made  by  the  donee,  the  Court  will  execute  the  power 
in  their  favour.  See  Cruwys  v.  Colman,  9  Ves.  319,  there  the  testa- 
trix bequeathed  to  her  sister  B.,  for  life,  declaring  that  it  was  her 
absolute  desire  that  she  bequeathed  to  those  of  her  own  family  what 
she  has  power  to  dispose  of,  provided  they  behaved  well  to  her,  with 
decency  and  affection.  B.,  by  her  will,  declared  she  meant  to  make 
no  disposition  of  her  sister's  property.  Sir  William  Grant,  M.R., 
held  that,  as  all  that  B.  said  was,  that  she  did  not  intend  to  execute 
the  power,  the  trust  remained  unexecuted,  and  was  consequently  to 
be  executed  by  the  Court  in  favour  of  the  next  of  kin  of  B.  But 
his  Honor  said,  that  a  difficulty  might  have  arisen  if  B.  had  de- 
clared her  own  relations  had  behaved  ill  to  her,  and  therefore  she 
had  resolved  not  to  give  them  any  part  of  the  property.  The  ques- 
tion then  would  have  been,  whether  she  was  not  constituted  sole 
judge  of  the  propriety  of  the  behaviour  of  her  family,  and  whether 
it  was  not  an  intestacy  in  the  testatrix,  the  condition  failing. 

Control  of  the  Court  over  the  exercise  of  Pou-ers.] — A  Court  of 
equity  has  not  in  general,  in  the  absence  of  mala  fides  on  the  part 
of  the  donee,  any  jurisdiction  to  interfere  with,  or  compel  him  to 
execute  or  control  him  in  the  execution  of  a  mere  discretionary 
power:  Brown  v.  Higgs,  5  Ves.  501 ;  8  Ves.  570;  Pink  v.  DeThuisey, 
2  Madd.  157;  French  v.  Davidson,  3  Madd.  39G;  Walker  v.  Walker, 
5  Madd.  424;  Down  v.  Worrall,  1  My.  &  K.  561 ;  Meredith  v.  Heneage, 
1  Sim.  554;  Costabadie  v.  Costabadie,  6  Hare,  410;  Kekewich  v. 
Marker,  3  Mac.  &  G.  311;  In  re  Wilke's  Charity,  lb.  440;  White  v. 
Grane,  18  Beav.  571;  Hart  v.  Tribe,  19  Beav.  149;  32  Beav.  279; 
Bonser  v.  Kinnear,  2  Giff.  195;  Gisborne  v.  Gisborne,  2  App.  Ca.  300; 
Tabor  v.  Brooks,  10  Ch.  D.  273;  Marquis  Camden  v.  Murray,  16  Ch. 
D.  161;  Tempest  v.  Lord  Camoys,  21  Ch.  D.  571.  [If  a  trustee  is 
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given  an  absolute  or  even  an  uncontrollable  discretion  or  authority, 
the  Court  has  no  jurisdiction  to  command  or  prohibit  them  to  do, 
or  to  forbid  them  to  do,  a  particular  act,  so  long  as  thev  act  bond 
fide:  Greene  v.  McBeth,  12  liich.  Eq.  214;  Eldridge  v.  Head,  106 
Mass.  582.] 

Bat  the  Court  will  control  them  if  they  exercise  their  powers  in 
an  .arbitrary  and   unreasonable   manner.      In  re  Hodges, 
*  9  Ch.   D.  754;    Tempest  v.  Lord  Camoys,  21  Ch.    D.   [*1105] 
571. 

Where  a  testator  proposes  to  recommend  any  person  to  the  fa- 
vourable regard  of  another,  whom  ho  has  made  the  object  of  his 
bounty,  it  should  be  ascertained  whether  he  intends  to  impose  a 
legal  obligation  on  the  devisee  or  legatee  in  favour  of  such  person, 
or  to  express  a  wish  without  conferring  aright.  In  the  former  case 
a  clear  and  definite  trust  should  bo  created,  and  in  the  latter,  words 
negativing  such  a  construction  of  the  testator's  words  should  be 
used.  Equivocal  language  in  these  cases  has  given  rise  to  much 
litigation:  2  J  arm.  on  Wills,  App.  686,  2nd  Ed. 

[Doctrine  of  Powers  in  the  Nature  of  a  Trust  Restated. — In  mod- 
ern decisions  the  learning  of  the  Courts  has  been  distinctly  against 
the  establishment  of  precatory  trusts. 

It  must  however  be  considered  a  well-settled  doctrine  of  the 
Courts  of  Chancery  that  a  testamentary  gift  accompanied  by  words 
which  express  a  wish  or  confidence,  or  words  of  recommendation 
or  entreaty,  will  be  considered  as  creating  an  absolute  trust  which 
the  first  taker  of  the  gift  will  not  be  allowed  to  defeat  owing  to  the  use 
of  the  said  precatory  words. 

The  use  of  precatory  words  will  be  held  to  express  a  wish  only, 
and  not  a  command;  if  it  would  be  impracticable  for  the  Court  to 
deal  with,  it  is  a  trust,  also  if  it  would  be  repugnant  to  other  parts 
of  the  instrument  no  trust  will  be  implied. 

It  sometimes  happens  that  a  trust  is  created,  which  the  subject 
is  not  property,  but  only  a  power  to  dispose  of  property.  The  ex- 
erciso  of  these  powers  in  many  instances,  depends  upon  the  discre- 
tion of  the  donee  of  the  power,  and  no  person  can  take  by  virtue 
of  the  power  unless  the  donee  chooses  to  exercise  the  discretion 
which  has  been  given  to  him.  If  the  donee  of  the  power  choose 
to  exercise  it,  he  may  select  any  member  of  the  class  designated  by 
the  person  who  has  created  the  trust. 

If  he  does  not  exercise  that  discretion  the  Court  will  make  equal 
distribution  between  the  members  of  the  designated  class. 

No  trust  will  be  construed  to  exist  if  there  is  nothing  to  show 
with  certainty  in  whose  favor,  or  in  what  shares  a  gift  was  in- 
tended.] 
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[  *  1106  ]  *  REES  v.  BERRINGTON. 

April  28,  1795. 

[reported  2  VES.  JUN.  540.] 

Release  of  Surety  by  the  Creditor  giving  Time  to  Debtor.] — 
Obligee  in  a  bond  with  a  surety,  without  communication  with  the 
surety,  takes  notes  from  the  principal,  and  gives  farther  time;  the 
surety  is  discharged. 

Thomas,  Daniel,  and  Richard  Blachford,   carried  on  business  as 
lacemen,  in  partnership,  till  the  death  of  Thomas. 

On  taking  the  accounts  a  balance  of  2972Z.  3s.  5d.  appeared  to  be 
due  from  the  partnership  to  Robert  Pope  Blachford,  as  administra- 
tor of  Thomas:  to  secure  which  sum,  and  466Z.  13s.  4d.  (agreed  to 
be  secured  to  Robert  Pope  Blachford,  as  Thomas's  share  of  the 
debts  due  to  the  partnership)  a  joint  and  several  bond,  dated  Sep- 
tember 30th,  1787,  was  executed  by  the  surviving  partners,  and  by 
James  Rees  as  surety,  with  condition  to  be  void  on  payment  of  the 
said  sums  with  interest,  by  instalments,  upon  the  31st  of  Decem- 
ber, 1789,  and  the  31st  of  December,  1790. 

la  the  beginning  of  September,  1790,  Robert  Pope  Blachford 
died. 

Upon  the  27th  of  September,  1790,  the  whole  of  the  money  and 
interest  secured  by  the  bond  remaining  unpaid,  James  M'Kenzie, 
under  the  authority  and  on  behalf  of  the  executors  of  Robert  Pope 
Blachford  came  to  an  arrangement  with  Daniel  and  Richard  Blach- 
ford, concerning  the  money  due  on  the  bond,  and  the  interest,  and, 
for  the  first  instalment  due  on  the  bond,  took  their  promis- 
[  *  1107  ]  sory  notes,  payable  on  the  21st  of  April,  21st  of  July  *  and 
21st  of  October,  1791,  and  the  21st  of  January  and  21st 
of  April,  1792;  and,  for  the  second  instalment  to  become  due  upon 
the  bond,  took  three  other  promissory  notes,  payable  on  the   21st 
of  July  and  21st  of  October,  1792,  and  the  21st  of  Janury,  1793. 
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Daniel  and  Richard  Blachford,  at  different  times  on  and  before 
the  18th  of  October,  1792,  paid  to  the  executors  of  Robert  Pope 
Blachford,  or  to  M'Kenzie,  on  their  behalf,  the  first  three  of  the 
first  set  of  notes,  and  the  interest  due  upon  them;  and  about  tbo 
20th  of  October,  1792,  by  a  new  arrangement  all  the  remaining  notes 
were  exchanged  for  four  other  notes,  dated  October  22nd,  1792,  and 
payable  on  the  25th  of  May,  25th  of  June,  25th  of  September,  and 
25th  of  December,  1793. 

About  the  7th  of  December,  1792,  a  commission  of  bankruptcy 
issued  against  Daniel  and  Richard  Blachford;  and  the  executors  of 
Robert  Pope  Blachford  proved,  under  that  commission,  a  debt  of 
2327/.  14s.  lid ,  by  virtue  of  the  bond  and  the  four  notes  dated  Oc- 
tober 22nd,  1792. 

Rees  was  captain  of  an  East  India  ship,  and  left  England  in 
April,  1788;  returned  in  August,  1789;  sailed  again  in  April.  1791, 
and  returned  in  July,  1792.  In  August,  1792,  he  had  in  his  hands 
the  sum'of  3000/.,  received  by  him  in  India  for  Daniel  and  Richard 
Blachford;  and  no  communication  having  taken  place  between  him 
and  the  executors  of  Robert  Pope  Blachford,  respecting  their  trans- 
actions with  Daniel  and  Richard  he,  in  November,  1792,  paid  over 
that  sum  to  the  Blachfords. 

After  the  bankruptcy  the  executors  brought  an  action  against 
Rees  for  2400/.,  as  remaining  due  on  the  bond;  upon  which  he  filed 
a  bill  for  an  injunction. 

Solicitor- General  and  Mr.  Hollist,  for  the  plaintiff. — Skip  v.  Huey, 
3  Atk.  91;  Nisbet  v.  Smith,  2  Bro.  C.  C.  579,  and  many  early  cases, 
support  this  bill.  This  plaintiff  could  have  indemnified  himself  by 
the  money  he  bad  in  his  hands  in  1792.  A  surety  is  bound  as  such 
for  the  debt  and  risk  described  in  the  instrument,  in  case 
the*  principal  does  not  pay.  The  creditor  has  no  right  [  *  1108] 
1o  increase  the  risk  without  consent  of  the  surety,  and 
therefore  cannot  vary  the  original  contract,  for  that  varies  the  risk. 
If  the  holder  of  a  bill  of  exchange  gives  time  to  the  acceptor,  the 
indorser  is  discharged,  because  he  is  simply  a  surety.  The  principle 
is  the  same  upon  policies  of  insurance,  in  cases  of  deviation,  how- 
ever slight:  Wescot  upon  Insurance,  178. 

Lokd  Chancellor    Loughborough  (a). — It  is  perfectly  settled: 


(a)   Afterwards  Karl  of  Rosslvn.     Variation  from  policy  of  insurance,  though 
perfectly  immaterial,  discharges  the  insurer. 
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and  even  where  it  is  demonstrable  that  the  alteration  was  perfectly 
immaterial,  as  in  the  case  of  an  African  ship  that  was  to  sail  from 
Lancaster  with  so  many  men;  in  fact,  she  took  part  of  her  men  at 
Beaumaris. 

Mr.  Graham,  for  the  defendants. — It  is  not  received  as  a  general 
principle,, that  the  obligee  in  a  bond  is  bound  to  call  for  the  money 
on  the  very  day;  it  seldom  happens  that  the  obligor  thinks  of  pay- 
ing at  the  day,  or  that  the  obligee  puts  the  bond  directly  in  suit. 
The  rule,  as  to  the  indorser  of  a  bill  of  exchange,  arises  from  the 
course  of  trade,  which  requires  it.  A  surety  has  a  right,  if  the  bond 
is  not  put  in  suit,  to  call  upon  the  holder  of  it  to  enforce  payment. 
The  circumstance  of  his  remedy  in  this  Court  marks  the  difference 
between  the  cases.  Still  more  different  is  the  case  of  insurance 
from  the  general  course  of  trade,  that,  undertaking  to  indemnify 
against  any  loss  in  one  particular  voyage,  must  be  strictly  adhered 
to.  Here  is  nothing  like  a  fraudulent  intention  to  throw  the  bur- 
then on  the  plaintiff.  It  is  too  much  to  say  he  is  to  be  discharged, 
because  they  did  suspend  the  action  a  short  time;  and  it  is  not  too 
much  to  assume,  either  that  the  indulgence  was  with  his  concur- 
rence, or  that  he  was  guilty  of  negligence,  as  he  was  in  England  a 
considerable  part  of  the  time,  and  might  have  called  on  them  to  put 
the  bond  in  suit;  and  then  he  would  have  discovered,  that  they  had 
bound  themselves  not  to  do  so.     In  Nisbet  v.  Smith  (£»),  no  ulterior 

time  was  given  against  the  express  directions  of  the  surety; 
[  *1109  ]  upon  which  Lord  Thurlow  relied.     *  Heath  v.  Percival,  1 

P.  Wms.  682,  is  a  stronger  case.  There  Percival  might 
be  considered  only  as  surety  in  a  bond,  and  the  time  of  payment 
was  varied. 

Lord  Chancellor  Loughborough. — Percival  never  could  be  a 
surety,  whether  that  case  is  right  or  wrong.  He  should  have  taken 
up  his  bond  if  he  went  out  of  the  trade. 

The  form  of  the  security  forces  these  cases  into  equity;  but  take 
it  out  of  that  form,  and  suppose  in  this  instance,  that  the  plaintiff 
was  a  surety  by  a  proper  bond  at  law  as  surety,  what  is  the  conse- 
quence? Where  a  man  is  surety  at  law  for  the  debt  of  another, 
payable  at  a  given  day,  if  the  obligee  defeats  the  condition  of  the 
bond,  he  discbarges  the  security.     When  they  are  bound  jointly  and 

(b)  2  Bro.  C.  C.  579. 
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severally,  the  surety  cannot  aver  by  pleading  that  bo  is  bound  as 
surety;  but  if  be  could  establish  that  at  law,  the  principle  at  law 
is,  that  be  has  an  interest  in  the  condition;  and  if  tho  period  is  ex- 
tended, that  totally  defeats  tho  condition,  and  tho  consequence  is, 
the  surety  is  released  from  his  engagement.  Suppcso  a  bond  pay- 
able in  six  months,  with  a  surety,  he  does  not  become  bound  to  an- 
swer the  payment  at  twelve  months,  where  it  was  to  bo  at  six.  The 
principle  is  a  legal  principle.  In  this  Court  they  all  appear  prin- 
cipals, but  establish  tho  fact  that  ho  is  surety;  ho  is  surety  to  a 
deiinite,  not  an  indefinite,  engagement. 

Here,  upon  tho  second  instalment,  the  defendants  have  extended 
the  time  before  that  instalment  became  due;  if  the  time  is  extended 
after  it  becomes  due,  that  makes  a  difference  at  law,  for  then  the 
bond  has  been  once  forfeited. 

It  is  perfectly  plain,  from  the  nature  of  the  engagement,  that  the 
plaintiff"  became  security  that  tho  debt  should  be  paid  at  two  peri- 
ods; one  has  elapsed.  The  obligee  thinks  fit  totally  to  change  the 
nature  of  tho  security  and  the  credit;  he  takes  notes,  gives  a  farther 
time  for  payment,  and  repeats  the  same  thing  at  the  second  instal- 
ment, which  was  not  then  due;  and,  doing  this,  he  does 
this  *  material  injury  to  the  surety;  he  has  a  right  the  [*1110  ] 
day  after  the  bond  is  due,  to  come  here  and  insist  upon 
its  being  put  in  suit;  the  obligee  has  suspended  that  till  the  time 
contained  in  the  notes  runs  out;  therefore,  ho  has  disabled  himself 
to  do  that  equity  to  the  surety  which  he  has  a  right  to  demand.  If 
the  application  was  proved,  it  is  a  duty  to  comply  with  it.  The  de- 
fendants have  put  it  out  of  their  power  to  perform  that  which  the 
nature  of  the  relation  between  the  surety  and  the  person  with  whom 
be  is  bound  requires.  It  is  a  breach  of  the  obligation  in  conscience 
and  honesty:  and,  it  is  not  too  much  to  say,  of  that  obligation  in 
point  of  law. 

I  cannot  try  the  cause  by  inquiring  what  mischief  it  might  have 
done;  for  that  would  go  into  a  vast  variety  of  speculation,  upon 
which  no  sound  principle  could  be  built;  but  it  is  plain  here,  if  the 
plaintiff  had  been  informed  of  these  transactions  and  the  situation  of 
the  debtors,  their  difficulties  and  delay  in  performing  the  prior  en- 
gagement, he  never  would  have  been  so  foolish  as  to  have  parted 
with  the  money  in  November,  1792  and  the  money  in  his  hands 
was  a  full  security.     I  do  not  ground  much  upon  it,  for  the  case 
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would  be  the  same  if  those  circumstances  had  not  come  out  clearly 
in  evidence. 

This  produces  no  inconvenience  to  any  one;  for  it  only  amounts 
to  this,  that  there  shall  be  no  transaction  with  the  principal  debtor, 
ivithout  acquainting  the  person  who  has  a  great  interest  in  it.  The 
surety  only  engages  to  make  good  the  deficiency.  It  is  the  clearest 
and  most  evident  equity,  not  to  carry  on  any  transaction  without  the 
privity  of  him  (the  surety)  wiw  must  necessarily  have  a  concern  in 
every  transaction  with  the  principal  debtor.  You  cannot  keep  him 
bound  and  transact  his  affairs  (for  they  are  as  much  his  as  your 
own)  without  consulting  him.  You  must  let  him  judge  whether  he 
will  give  that  indulgence  contrary  to  the  nature  of  his  engagement. 

The  authorities  fully  warrant  me  in  this,  though  I  should  have 
granted  the  injunction,  even  without  that  strong  authority  before 
Lord  Thurlow  (a)  which  is  rather  less  favourable  for  the 
[*  1111  ]  surety.  There,  the  creditor  *  being  called  upon,  did 
put  the  bond  in  suit.  If  he  had  proceeded,  the  conse- 
quence would  have  been  only  that  he  would  have  had  the  person  in 
custody,  it  would  have  been  no  payment,  thinking,  that,  by  leaving 
the  debtor  at  large,  and  taking  a  judgment  against  him  which  af- 
fected all  his  property,  he  pursued  a  better  mode;  using  his  dis- 
cretion, and  acting  upon  his  own  account,  he  thought  it  better  to 
give  stay  of  execution  than  to  have  confounded  the  affairs  of  the 
man  by  destroying  his  credit  and  holding  him  in  prison ;  but  he  did 
it  without  consulting  the  surety,  and,  therefore,  Lord  Thurlow  held, 
and  very  rightly,  that  the  surety  was  discharged  (b). 

The  transaction  in  this  case  was  much  more  mischievous;  after  cir- 
cumstances of  communication  that  showed  great  embarrassment, 
great  difficulty,  and  great  distress,  indulgence  was  from  time  to  time 
given,  under  circumstances  apparently  very  hazardous,  without  any 
communication  with  this  man,  who  had  so  great  an  interest,  and  who, 
in  the  interval,  had  given  up  the  fund,  which,  probably,  was  the  in- 
ducement to  him  to  be  the  security. 


Without  entering  into  a  review  of  those  cases  in  which  a  surety 
may  be  discharged  from  his  liability  by  the  appropriation  of  pay- 
ments made  by  the  principal  to  the  creditor,  or  by  the  creditor,  or 

(a)  Nisbet  v.  Smith,  2  Bro.  C.  C.  579. 

(b)  Creditor  sues  the  principal  by  direction  of  the  surety,  but  without  his 
privity,  agrees  to  stay  execution;  the  surety  is  discharged. 
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which  would  bo  made  by  the  law,  it  is  proposed  in  this  note  to  con- 
sider the  subject  discussed  in  the  principal  case,  viz.,  what  acts,  on 
the  part  of  the  creditor,  will  have  the  effect  of  discharging  a  person 
from  his  liability  as  surety.  In  doing  so,  it  is  proposed  to  notice: — 
I.  Where  the  contract  of  suretyship  is  invalidated  in  its  inception  by 
fraud  as  misrepresentation  or  concealment.  II.  Discharge  of  the 
surety  by  a  departure  from  the  terms  of  the  contract.  III.  Discharge 
of  the  surety  by  the  creditor  giving  time  to  the  principal  debtor.  IV. 
Discharge  of  surety  by  the  creditor  agreeing  with  the  principal  debtor 
to  give  time  to  the  surety  himself.  V.  How  far  a  release  or  compo- 
sition given  or  entered  into  by  the  creditor  to  or  with  the  debtor  re-  « 
leases  the  surety.  VI.  When  a  surety  is  discharged  by  the  creditor 
taking  another  security  from  the  debtor.  VII.  How  far  a  release  or 
discharge  of  one  surety  by  the  creditor  will  operate  as  a  dis- 
charge of  another.  VIII.  Discharge  of  surety  by  the  *cred-  [  *  1112  ] 
itor  not  making  a  proper  use  of  the  securities.  IX.  Dif- 
ferent views  formerly  taken  as  to  the  liabilities  of  sureties  by  law 
and  equity. 

I.  Where  the  contract  of  suretyship  is  invalidated  in  its  inception 
by  fraud,  as  misrepresentation  or  concealment.] — In  examining  the 
cases  upon  this  subject,  it  must  be  kept  in  mind  that  the  intimate 
nature  of  the  relation  between  the  parties  to  the  contract  of  surety- 
ship, requires  that  perfect  good  faith  should  be  adhered  to  by  them. 
"Wherever,  therefore,  with  the  knowledge  or  assent  of  the  creditor 
{Matthews  v.  Bloxsome,  12  W.  11.  795;  33  L.  J.  Q.  B.  209),  there  is 
any  misrepresentation  to,  or  even  concealment  from,  the  surety,  with 
regard  to  any  material  fact,  which,  had  he  been  aware  of,  he  might 
not  have  entered  into  the  contract  of  suretyship,  it  will  thereby  be 
rendered  invalid,  and  the  surety  will  be  discharged  from  his  liabili- 
ties. Suppose,  for  instance,  with  the  assent  or  knowledge  of  the 
creditor,  there  is  a  misrepresentation  to  a  person  who  becomes  surety 
on  a  promissory  note,  for  say  the  sum  of  2600Z.  that  800/.  due  by 
the  debtor  on  a  former  account  had  been  paid,  whereas  it  was  de- 
ducted from  the  2600/.,  so  that  the  debtor  only  got  1S00Z.,  the  surety 
will  be  released  from  his  liability  on  the  promissory  note:  Stone  v. 
Compton,  5  Bing.  (N.  C.)  142;  6  Scott,  846.  Again,  suppose  that  a 
servant  had  committed  defalcations  in  his  master's  service,  and  had 
agreed  to  repay  them  at  the  rate  of  Si.  a  month,  and  that  the  master 
had  concealed  this  fact  from  a  person  who  afterwards  gave  him  a 
continuing  guarantee  for  the  honesty  of  the  servant,  this  would 
amount  to  a  fraud  on  the  surety,  which  would  relieve  him  from  all 
liability  on  the  contract:  Phillips  v.  Foxall,  7  L.  R.  Q.  B.  666.  And 
see  Smith  v.  The  Bank  of  Scotland,  1  Dow.  274. 

Upon  the  same  principle,  where  it  was  agreed  between  the  vendors 
and  vendee  of  goods  that  the  latter  should  pay  10s.  per  ton  beyond 
the  market  price,  which  sum  was  to  be  applied  in  liquidation  of  an 
old  debt  due  to  one  of  the  vendors,  and  the  payment  of  the  goods  was 
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guaranteed  by  a  third  person  as  surety,  but  the  bargain  between  the 
parties  was  not  communicated  to  him,  it  was  held  that  the  transac- 
tion was  a  fraud  on  the  surety,  and  that  the  guarantee  was  conse- 
quently void;  Pidcock  v.  Bishop,  3  B.  &  C.  605.  So  a  concealment 
by  the* creditor  that  at  the  time  of  the  contract  the  principal  debtor 
was  already  indebted  to  the  creditor  in  a  considerable  amount  of 
which  the  surety  was  ignorant,  has  been  held  to  be  evidence  to  go  to 
the  jury  of  such  fraud  on  the  surety  as  would  discharge  him  from 
liability:  L»e  v.  Jones,  14  C.  B.  N.  IS.  386;  17  C.  B.  N.  S.  507;  13  W. 
R.  (C.  P.)  318;  34  L.  J.  (C.  P.)  131.  See  also,  Allan  v. 
[*1113]  Houlden,  6  Beav.  148;  '-"Cecil  v.  Plaistow,  1  Anst.  202; 
Middleton  v.  Lord  Onslow,  1  P.  Wms.  768;  Pidcock  v. 
Bishop,  3  B.  &  C.  605;  8.  G,  5  Dow.  &  Ry.  505;  Peel  v.  Tatlock,  1 
Bos.  &  P.  419;  Jackson  v.  Duchaire,  3  T.  R.  551;  Smith  v.  Bank  of 
Scotland,  1  Dow.  272;  Fishmongers'  Company  v.  Maltby,  1  Dow.  294, 
cited;  Espey  v.  Lake,  10  Hare,  260;  Willis  v.  Willis,  17  Sim.  218; 
Squire  v.  Whitton,  1  H.  L.  Cas.  333;  Owen  v.  Roman,  3  Mac.  &  G. 
378;  4  H.  L.  Cas.  997;  Other  v.  Iveson,  3  Drew.  177;  Greenfield  v. 
Edwards,  2  De  G.  J.  &  8.  582;  Lake  v.  Brutton,  18  Beav.  34;  8  De  G. 
Mac.  &  G.  440.  See  and  consider  Walker  v.  Hardman,  4  C.  &  F.  '  58; 
Railton  v.  Matthews,  10  C.  &  F.  934;  Hamilton  v.  V/atson,  12  C.  & 
F.  109;  North  British  Insurance  Company  v.  Lloyd,  10  Exch.  523; 
Pledge  v.  Buss,  Johns.  663;  Burke  v.  Rogerson,  13  L.  T.  (N.  S.)  415; 
14  lb.  780. 

[A  bond  with  one  surety  has  been  held  to  bo  valid  where  the  stat- 
ute requires  two:  People  v.  John,  22  Mich.  461  £  Gregory  v.  Cam- 
eron, 7  Neb.  414;  Jenkins  v.  Lockard,  66  Ala.  3/7.] 

And  non-disclosure  of  a  material  fact  may  amount  to  an  implied 
representation  that  such  fact  does  not  exist  so  as  to  discharge  the 
surety:  Lee  v.  Jones,  17  C.  B.  (N.  S.)  482,  498,  506;  34  L.  J.  (C. 
P.)  131;  Phillips  v.  Foxall,  7  L.  R.  Q.  B.  666. 

The  creditor,  however,  is  not,  it  seems,  bound,  without  any  in- 
quiry on  the  part  of  the  surety,  to  acquaint  him  with  every  circum- 
stance affecting  the  credit  of  the  debtor,  or  of  any  matter  uncon- 
nected with  the  transaction  in  which  he  is  about  to  engage  which 
may  render  it  hazardous,  the  principles  applicable  to  insurances 
and  partnerships  which  have  been  called  partnerships  uberrima!  fidei, 
not  applyiug  to  contracts  of  suretyship:  Wythes  v.  Labouchere,  3 
De  G.  &  J.  592;  and  see  Hamilton  v.  Watson,  12  C.  &  F.  US: 
North  British  Insurance  Co.  v.  Lloyd,  10  Exch.  523;  Lee  v.  Jones, 
14  C.  B.  (N.  S.)  322,386;  13  W.  R.  (Exch.  C.)  313;  17  C.  B.  (N. 
S.)  482;  Roper  v.  Cox,  10  L.  R.  Ir.  200. 

Where,  however,  a  creditor  during  the  course  of  a  transaction  for 
a  suretyship  has  made  a  statement  relating  to  a  material  fact,  which 
he  believes  to  be  true,  but  which  in  the  course  of  the  negotiation  he 
discovers  to  be  false,  if  he  do  not  correct  his  erroneous  statement, 
the  sureties  acting  upon  the  faith  thereof  will  be  discharged.  See 
Davies  v.  London  &  Provincial  Marine  Insurance  Co.,  8  Ch.  D.  469, 
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there  the  officers  of  a  company,  believing  that  t  be  retention  of  money 
by  one  of  their  agents,  amounted  to  a  felony,  directed  his  arrest. 
Certain  friends  came  to  the  officers  of  the  company  and  proposed  to 
deposit  a  sum  of  money  by  way  of  security  for  any  deficiency.  On 
the  same  day  the  company  was  advised  that  the  acts  of  the  agent 
did  not  amount  to  felony,  and  tho  directions  for  his  arrest  were  with- 
drawn. Later  in  the  day  the  friends  of  tho  agent  had 
a  second  interview  with  tho  *  officers  of  the  company,  and  [  *  1111  | 
agreed  to  deposit  a  sum  of  money  as  a  security  for  his  de- 
faults, no  mention  being  made  of  the  withdrawal  of  the  directions  for 
the  arrest.  It  was  held  by  Fry,  J.,  that  the  change  of  circumstances 
ought  to  have  been  stated  to  the  parties  proposing  to  becomo  sure- 
ties, and  that  tho  agreement  must  be  rescinded  and  tho  money  re- 
turned to  tho  sureties. 

It  appears  also  to  be  material  that  tho  contract  of  suretyship  has 
been  entered  into  without  consideration  for  such  case,  "  a  very  little 
said  which  ought  not  to  have  been  said,  and  a  very  little  not  said 
which  ought  to  have  been  said,  would  bo  sufficient  to  prevent  the 
contract  being  valid,"  per  Fry,  J.,  in  Davies  v.  London  &  Provin- 
cial Marine  Insurance  Co.,  8  Ch.  D.  475;  and  see  Turner  v.  Harvey, 
Jac.  109,  178. 

Everything,  moreover,  like  pressure  used  by  the  intending  cred- 
itor will  have  a  very  serious  effect  on  the  validity  of  tho  contract; 
and  tho  case  is  stronger  where  that  pressure  is  the  result  of  main- 
taining a  false  conclusion  in  the  mind  of  the  person  pressed:  Da 
vies  v.  London  &  Provincial  Marine  Insurance  Co.,  8  Ch.  D.  475. 

A  surety  also  will  be  discharged  where  there  has  been  a  failure 
of  the  consideration  for  which  the  guarantee  was  given:  Cooper  v. 
Joel,  1  Do  G.  F.  &  J.  240;  and  see  and  consider  Ex  parte  Agra 
Bank,  9  L.  R.  Eq.  725.  [A  naked  promise  to  pay  an  existing  debt 
of  a  third  party  cannot  be  enforced,  though  in  writing:  Beall  v. 
Ridgewav,  18  Ala.  117;  Osborne  v.  Farmers'  Loan  Co.,  16  AVis.  35; 
Starr  v.  Earle,  43  Ind.  478.  If  the  contract  of  the  surety  is  simul- 
taneous with  that  of  the  principal,  the  consideration  which  supports 
the  one  will  sustain  the  other,  but  if  subsequent,  there  must  bo  some 
fresh  consideration:  Cook  v.  Elliott,  34  Mo.  586;  Ware  v.  Adams, 
24  Me.  177;  Sneivly  v.  Johnson,  1  W.  &  S.  307;  Lines  v.  Smith, 
4  Fla.  47;  Colburn  v.  Tolles,  14  Conn.  311.] 

And  where  the  circumstances  of  the  case  are  such  as  to  create  a 
strong  suspicion  that  tho  creditor  must  have  been  aware,  or  must 
have  had  reasonable  grounds  for  suspecting,  that  the  principal  ob- 
tained the  concurrence  of  the  surety  by  concealment  or  misrepresen- 
tation, the  creditor  is  not  entitled  to  the  assistance  of  the  Court  by 
the  appointment  of  a  receiver:  Oicenx.  Homan,  4  Ho.  Lo.  Ca.  997; 
13  Beav.  196;  3  Mac.  &  G.  378;  Hamilton  v.  Watson,  12  C.  &  F. 
109;  Pledge  v.  Buss,  Johns.  663. 

II.  Discharge  of  surety  by  a  departure  from  the  terms  of  the  con- 
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tract.] — If  in  the  contract,  between  the  principal  debtor  and  the 
creditor,  there  is  a  departure  from  that  which  the  surety  stipulated 
for  and  contemplated  when  he  entered  into  the  obligation,  the  surety 
will  be  released.  [A  surety  not  consulted  about,  not  consenting  to 
the  alteration  of  a  contract  is  thereby  discharged:  Gardiner  v.  Har- 
back,  21,  111.  129;  Darwin  v.  Kippy,  63  N.  C.  318;  Eyan  v.  Parker, 
1  Ired.  Eq.  89.]  Thus,  in  Bonser  v.  Cox,  4  Beav.  379,  John  Cox 
agreed  to  become  a  surety  for  Richard  Cox  in  a  joint  and  several 
bond  to  the  firm  of  Cox  &  Morrell,  upon  having  a  counter-bond 
from  the  firm  of  Cox  &Davies,  to  indemnify  bim.  The  bond  to  Cox 
&  Morrell,  however,  was  executed  by  John  Cox  only,  Cox  &  Morrell 
having  neglected  to  obtain,  the  signature  of  Richard  Cox.  The 
counter-bond,  however,  was  given  by  Cox  &  Davies  to  John 
Cox.  It  was  held  by  Lord  Longdate,  M.  R.,  that  John 
[  *  1115  ]  *  Cox  the  surety  was  released,  in  consequence  of  Rich- 
ard Cox  not  having  executed  the  bond.  ';  I  think  it  can- 
not," said  his  Lordship,  "  upon  any  principles  on  which  this  Court 
acts,  be  doubted  that  the  surety  has  an  interest,  and  a  most  material 
interest,  in  the  rights  and  remedies  which  the  creditor  has  against 
the  principal  debtor;  he  is  not  to  be  held  bound  where  the  situation 
of  circumstances,  in  respect  to  the  rights  and  the  remedies  which 
the  creditor  has  against  the  principal  debtor,  are  different  from  that 
which  was  contemplated  by  himself  and  all  other  parties.  I  do 
not  think  that  it  is  material  to  inquire  in  what  way  the  surety  con- 
templated benefit  or  protection  to  himself,  by  stipulating  that  a  par- 
ticular remedy  should  be  held  by  the  creditor  against  the  principal 
debtor.  A  man  may  reasonably  say,  '  I  will  be  surety  to  you  for 
payment  of  such  a  sum,  provided  you  have  it  secured  by  the  bond 
of  the  principal  debtor,  but  I  will  not  be  your  surety  upon  any 
other  terms.'  The  surety  in  this  case  has  a  right  to  say,  '  The  ar- 
rangement was,  that  Mr.  Richard  Cox,  as  well  as  myself,  should  be 
held  bound  by  bond  to  the  creditor.  That  arrangement  never  was 
carried  into  effect.'  The  circumstance  of  Mr.  Richard  Cox  being 
held  by  bond  to  the  surety,  does  not  appear  to  be  material  in  this 
case/'  This  decision,  on  appeal,  was  affirmed  by  Lord  Cottenham. 
See  4  Beav.  383.  See  alst)  Calvert  v.  London  Docks  Co.,  2  Keen, 
638;  Warre  v.  Calvert,  7  Ad.  &  Ell.  143;  Rice  v.  Gordon,  11  Beav. 
265;  14  Beav.  508;  The  General  Steam  Navigation  Company  x.  Rolf, 
6  C.  B.  (N.  S.)  550;  Watts  v.  Shuttleivorth,  5  H.  &  N.  235;  7  H.  & 
N.  353;  Blest  v.  Brown,  3  Gift.  450;  4  Do  G.F.  &  J.  367,  376;  Monte- 
fiore  v.  Lloyd,  15  C.  B.  (N.  S.)  203;  12  W.  R.  C.  P.  83.  Sed  vido 
Cumberlegev.  Lawson,  1  C.  B.  (N.  S.)  709;   Gardner  v.  Walsh,  5  E. 

6  B.  83;  Barry   v.  Moroney,  8   I.  Rep.  C.  L.  554,  reversing  S.  C, 

7  1.  Rep.  C.  L.  110. 

Upon  the  same  principle  where  the  creditor  had  prepared  a  deed, 

so  as  to  show  on  the  face  of  it  that  it  was  intended  to  contain  a  joint 

and  several   covenant  by  two  co-sureties,  and  had  sent  it  in  that 

form  to  be  executed  by  one  of  such  sureties,  but  had  not  procured 
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the  execution  of  it  by  the  other  surety;  and  had  not  informed  tho 
surety  who  had  executed  it  of  this  fact:  but  on  tho  contrary,  had 
afterwards  written  to  him  as  "one  of  two  sureties,"  the  principal 
debtor  having  become  insolvent;  it  was  held  by  Sir  W.  i'a<je  Wood, 
V.-C,  that  the  surety  who  had  executed  the  deed  was  entitled  in 
equity  to  be  relieved  from  all  liability  on  the  covenant;  Evans  v. 
Bremridge,  2  K.  &  J.  174,  affirmed  on  appeal;  8  Do  G.  Mac.  &,  G. 
101.  [If  tho  terms  of  a  contract  are  altered  and  the  surety  consents 
to  such  alteration,  he  is  still  bound:  Broughton  v.  Fuller,  9  Yt. 
393;  Warring  v.  Williams,  8  Pick.  322,  and  see  Harper  v.  Tho- 
State,  7  Blackf.  61;  Brigga  v  Glenn,  7  Mo.  572.] 

So,  where  a  person  gave  a  promissory  note  as  a  surety, 
upon  an  *  agreement  that  tho  amount  should  be  advanced  [  *  1110  ] 
to  the  principal  debtor  by  draft  at  three  months'  date, 
and  the  creditor,  without  tho  concurrence  of  the  surety,  paid  the 
amount  at  once,  instead  of  giving  the  draft,  it  was  held  by  Lord 
Langdale,  M.  R.,  referring  to  Bacon  v.  Chesney  (1  Stark.  192),  that 
the  agreement  had  been  varied;  and  the  surety  was  therefore  dis- 
charged: Bonscr  v.  Cox,  0  Beav.  110.  This  case,  on  appeal,  was 
affirmed  by  Lord  Cottenham ;  see  0  Beav.  118.  And  see  S.  C,  4 
Beav.  383. 

Where,  however,  a  surety  has  executed  a  bond  in  tho  belief  de- 
rived from  tho  form  of  the  bond  that  it  would  bo  executed  by  the 
principal  debtor  also,  he  will  not  be  released  from  his  obligation 
on  tho  ground  that  tho  principal  debtor  has  never  executed  it,  if  tho 
principal  debtor  has  executed  an  instrument  on  which  the  surety 
may  sue  him  and  become  a  specialty  creditor  of  his.  Cooper  v. 
Evans,  4  L.  R  Eq.  45 ;  Mackintosh  v.  Wyatt  (3  Hare,  502). 

Where  tho  creditor  enters  into  any  new  arrangement  with  tho 
debtor,  without  tho  concurrence  of  the  surety,  which  will  have  tho 
effect  of  materially  altering  the  situation  of  the  surety,  ho  will  bo 
discharged.  [Tho  surety  may  bo  relieved  from  his  obligation  by 
any  variation  of  tho  contract  between  the  creditor  and  principal, 
made  without  the  consent  of  the  surety;  because  he  has  a  right  to 
say,  in  such  a  case  non  hoec  in  foedera  veni, — Bisph.  Eq.  Sec.  339.] 
Thus,  in  Eyre  v.  Bartrop,  3  Madd.  221,  tho  plaintiff  joined  with  his 
brother  in  the  grant  of  a  redeemable  annuity,  as  a  surety  for  tho 
payment  of  the  same  quarterly.  The  annuity  was  secured  by  the 
demise  of  real  property  of  the  plaintiff's  brother,  and  by  a  bond  and 
judgment  of  the  plaintiff  and  his  brother.  Tho  brother  afterwards, 
by  deeds,  to  which  the  plantiff  was  not  a  party,  and  without  his 
concurrence,  entered  into  a  new  arrangement  with  the  assignees  of 
the  annuity,  whereby  it  was  agreed  that  he  should  not  sue  for  tho 
annuity  for  five  years  from  the  date  of  the  deed,  or  until  tho  death 
of  the  grantor's  father  (which  should  first  happen),  and  that  tho 
annuity  should  be  redeemable  on  different  terms.  Sir  J".  Leach  held 
that  tho  surety  was  wholly  discharged,  and  was  not  entitled  merely 
to  be  exonerated  from  liability  to  the  arrears  of  tho  annuity  during 
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tho  five  years,  and  refused  a  motion  to  dissolve  an  injunction  re- 
straining the  assignee  of  the  annuity  from  proceeding  to  execution 
upon  the  judgment.  His  Honor  observed,  that  it  could  not  be  denied, 
that  if  by  any  arrangement  between  the  creditor  and  the  debtor, 
the  situation  of  the  surety  was  altered,  that  he  was  thereby  dis- 
charged; but  it  was  said,  that  the  situation  of  the  surety  was  only 
partially  altered  during  the  five  years,  and  that,  in  respect  of  the 
subsequent  payments,  it  remained  tho  same.  Ho  was,  hoAvever,  of 
opinion,  that  the  deeds  'executed  without  the  concurrence  of  the 
plaintiff,  and  the  change  in  the  terms  of  the  redemption  had 
[  *  1117  J  either  directly,  or  by  their  own  consequences  wholly  *  al- 
tered the  situation  of  tho  surety,  and  that  he  was  thereby 
wholly  discharged:  Ex  parte  Ruchftrrth,  10  Ves.  409;  Foley  v.  Field, 

2  Ves.  435;  see  also  Archer  v.  Hudson,  7  Beav.  551;  Campbell  v. 
French,  6  T.  R.  200;  overruling  French  v.  Campbell,  2  H.  Black. 
163;  Archer  v.  Hall,  4  Bing.  464;  Evans  v.  Whyle,  5  Bing.  485;  <S. 
C.  Mx>.  &  M.  46S,  Whitcher  v.  Hall,  5  B.  &  C.  269;  S.  C,  8  D.  & 
K.  22;  Bacon  v.  Chesney,  1  Stark.  192;.  Wright  v.  Sandars,  3  Jur. 
N.  S.  504;  Small  v.  Currie,  2  Drew.  102;  5  De  G.  Mac.  G.  141; 
Sanderson  v.  Aston,  8  L.  R.  Ex.  73;  Holme  v.  Brunskill,  3  Q.  B.  D. 
495. 

So  where  a  party  becomes  surety  for  rent  to  tho  landlord,  under 
a  particular  tenancy,  he  will  be  discharged  from  his  liability  by  the 
determination  of  the  tenancy  by  the  landlord  without  his  concur- 
rence, and  the  creation  of  a  new  one,  for  ho  contracted  no  liability 
in  respect  of  rent  becoming  duo  under  a  new  tenancy  created  be- 
tween the  same  parties.  See  Tayleurx.  Wildin,  L.  E.  3  Exch.  3t>3. 
There  M.,  being  yearly  tenant  to  the  plaintiff  on  tho  terms  of  a 
written  agreement,  the  defendant,  in  consideration  of  tho  plaintiff's 
continuing  M.  as  such  tenant,  gave  to  the  plaintiff  a  guarantee  for 
"the  rent  of  the  L.  Earm,  in  the  occupation  of  M."  The  plaintiff 
afterwards,  the  rent  being  in  arrear,  gave  M.  notice  to  quit,  but  on 
payment  of  the  arrears  of  rent  withdrew  tho  notice  before  the  expi- 
ration of  the  current  year,  and  M.  continued  in  occupation.  The 
next  year  tho  rent  became  in  arrear,  and  the  plaintiff  sued  tho  de- 
fondant  on  his  guarantee.  It  was,  however,  held  by  tho  Court  of 
Exchequer,  that  the  old  tenancy  was  determined  by  the  notico  to 
quit,  and  that  the  guarantee  applied  only  to  tho  tenancy'  which 
existed  at  the  time  it  was  given,  and  not  to  tho  hew  tenancy,  and 
that,  therefore,  tho  defendant  was  discharged  from  the  guarantee. 

And  where  a  surety  becomes  guarantee  for  tho  delivery  up  of  a 
farm  and  flock  let  with  it  on  a  particular  condition,  ho  will  bo  dis- 
charged by  the  lessor  taking  by  agreement  part  cf  tho  land  from 
the  lessee,  though  at  a  reduction  in  rent.     In  Holme  v.  Bmnskill 

3  Q.  B.  D.  495,  the  plaintiff  agreed  to  let  a  farm  and  a  flock  of 
shetp  to  G.  B.,  who,  together  with  two  sureties,  executed  a  bond  to 
the  plaintiff  to  secure  to  the  plaintiff  at  tho  determination  of  the 
tenancy  tho  delivery,  together  with  the  farm  and   premises,   of  the 
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liko  number,  species,  find  quality,  of  gocd  sheep  as  were  delivered 
to  G.  B.  On  the  withdrawal  of  an  insufficient  notieo  to  quit,  it  was 
agreed  that  G.  B.  should  surrender  ;i  certain  li«'ld,  and  pay  lOt 
less  rent  On  giving  up  the  farm  pursuant  to  a  subse- 
quent notice  to  quit,  it  was  ascertained  that  the  *  ilock  [*1118  | 
was  reduced  in  number,  and  deteriorated  in  quality  and 
value,  and  the  plaintiff  sued  the  defendant,  one  of  the  sureties  on 
the  bond.  A  new  tenancy  not  having  been  created,  either  by  the 
giving  of  the  tirst  notice  to  quit  and  its  withdrawal,  or  the  surren- 
der of  the  held  and  the  reduction  of  the  rent,  it  was  held  by  Cotton 
and  Tkesiger,  L.JJ.,  Brett,  L.J.,  dissentiente,  that  the  surety  wan 
discharged.  "The  plaintiff,"  said  Cotton, L. J.,  ''attempts  to  sub- 
stitute for  the  contract  that  the  flock  should  be  given  up  in  good 
condition,  with  the  farm  as  then  demised,  a  contract  that  it  should 
be  delivered  .up  in  like  condition,  with  a  farm  of  different  extent 
In  my  opinion,  the  surety  ought  to  have  been  asked  to  deeido 
whether  he  would  assent  to  the  variation.  He  never  did  so  assent, 
and  in  my  opinion  was  discharged  from  his  liability." 

And  tbo  discharge  of  a  surety  may  take  place,  even  although  tho 
new  arrangement  may  seem  favourable  to  tho  surety.  See  Calvert 
v.  The  London  Dock  Company,  2  Kee.  038.  There,  Streather,  a 
contractor,  undertook  to  perform  certain  works  for  a  Company,  and 
it  was  agreed  that  three-fourths  of  the  work,  as  finished,  should  bo 
paid  for,  every  two  months,  and  the  remaining  one-fourth  upon  the 
completion  of  tho  whole  work.  It  was  held  by  Lord  Langdale,  M. 
R.,  that  tho  sureties  for  the  due  performance  of  the  contract  were 
released  from  their  liability  by  reason  of  payments  exceeding  three- 
fourths  of  tho  work  done,  having,  without  the  consent  of  the  surety, 
been  mado  by  tho  Company  to  the  contractor  before  the  completion 
of  tho  whole  work.  "  Tho  effect,"  said  his  Lordship,  "  of  the  stip- 
ulation was  at  the  same  time  to  urge  Streather  to  perform  the 
work,  and  to  leave  in  tho  hands  of  tho  Company  a  fund  wherewith 
to  complete  the  work,  if  he  did  not;  and  thus  it  materially  tended 
to  protect  tho  sureties.  What  the  Company  did  was,  perhaps,  cal- 
culated t:>  make  it  easier  for  Streather  to  complete  the  work,  if  he 
acted  with  prudence  and  good  faith;  but  it  also  took  away  that 
particular  sort  of  pressure,  which,  by  tho  contract,  was  intended  to 
be  applied  to  him.  And  the  Company,  instead  of  keeping  them- 
selves in  tho  situation  of  debtors,  having  iu  their  hands  one-fourth 
of  tho  value  of  the  work  done,  became  creditors  to  a  largo  amount, 
without  any  security;  and,  under  tie  circumstances,  I  think  that 
their  situation  with  respect  to  Streather  was  so  far  altered,  that  tho 
sureties  must  bo  considered  to  be  discharged  from  their  surety- 
shio."  .  Seo  also  General  Steam  Navigation  Co.  v.  Rolf,  0  C.  B.  (N. 
S.)*550.  584;  Bonser  v.  Cox,  6  Beav.  110;  Polak  v.  Everett,  1  Q. 
B.  D.  009. 

Upon  tho  same  principle,  where  a  surety  by  tho  con- 
tract of  *  suretyship  has  a  right  to  have  book-debts  duo   [  *  11 19  ] 
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to  the  principal  debtor  appropriated  to  the  reduction  of  the  debt 
for  which  he  has  made  himself  liable,  if  he  has  been  deprived  of 
that  right  by  the  act  of  the  creditor  in  releasing  the  book-debts  to 
the  principal  debtor  to.  enable  him  to  apply  them  for  a  different 
purpose,  the  surety  will  be  discharged  from  payment  of  the  whole 
debt,  although  the  book-debts  may  be  of  less  value:  Polak  v. 
Everett,  1  Q.  B.  D.  669,  675,  where  Blackburn,  J.,  observes,  "Once 
concede  the  rule  that  where  the  creditor  wilfully  interferes  with  the 
rights  of  the  surety,  and  alters  the  equitable  rights  which  he  had 
acquired,  alters  them,  even  though  it  may  be  for  the  surety's  benefit, 
without  the  surety's  assent,  the  surety  is  discharged,  and  it  seems 
to  me  the  principle  must  equally  apply  if  he  alters  the  surety's 
privilege  of  coming  upon  a  security,  being  a  security  for  the  whole 
undivided  debt,  although  of  less  value,  as  if  he  had  altered  a  secur- 
ity of  equal  value  with  the  whole  debt." 

But  where  a  surety  enters  into  a  bond  for  the  performance  by 
another  of  two  things  which  are  separate  and  distinct,  a  subsequent 
alteration  of  the  principal's  contract  as  to  one  of  them,  Avithout  the 
surety's  consent,  has  been  held  not  to  release  the  surety  from  his 
contract  of  suretyship  as  to  the  other.  See  Harrison  v.  Seymour, 
1  L,  K.  C.  P.  526;  Sklllett  v.  Fletcher,  1  L.  K.  C.  P.  217;  2  L.  R. 
C.  P.  469.  [The  Supreme  Court  of  the  United  States  has  said  that 
every  promise,  however  positive  and  unequivocal,  to  bo  answerable 
for  sales  or  advances  as  may  be  made  to  a  third  person,  is  treated 
as  an  overture  or  proposal  requiring  acceptance.  It  is  not  enough 
that  the  principal  debtor  obtains  the  credit  asked  for;  the  guaranty 
must  be  accepted  or  the  intention  to  act  under  it  communicated  t:> 
the  guarantor.  This  doctrine  was  laid  down  by  Chief  Justice  Mar- 
shall, in  Russel  v.  Clark,  7  Branch,  69;  and  see  Davis  Machine  Co. 
v.  Jones,  61  Mo.  409;  Davis  Machine  Co.  v.  Richards,  115  U.  S. 
524;  Oaks  v.  AVeller,  13  Vt.  106;  Emerson  v.  Graff,  5  Casey,  358; 
King  v.  Batterson,  13  R.  I.  117;  White  v.  Reed,  15  Conn.  457; 
Lowe  v.  Beckwith,  14  B.  Mon.  184.] 

A  surety  to  a  debt  secured  by  documents  which  he  knew  to  be 
acceptances  only  with  the  drawer's  name  in  blank,  and,  therefore, 
not  perfect  bills  of  exchange,  is  not  discharged  by  reason  of  their 
being  allowed  to  remain  incomplete,  as  until  after  the  acceptor's 
death,  the  drawer  has  power  to  fill  in  his  name  at  any  time  {Carter 
v.  White,  25  Ch.  D.  666).  This  power  which  the  drawer  has  to  fill 
up  acceptances  is  not  in  consequence  of  drawer  being  appointed  by 
the  acceptor,  his  agent  to  fill  them  up  on  his  behalf,  but  in  conse- 
quence of  a  contract  that  the  person  to  whom  they  were  given,  or 
anyone  authorised  by  him,  should  be  at  liberty  to  fill  them  up;  and 
that  contract  is  not  put  an  end  to  by  the  death  of  the  acceptor.  It 
follows,  therefore,  that  notwithstanding  the  death  of  the  acceptor 
the  bill  of  exchange  may  be  perfected  by  filling  up  the  blank,  and 
that  the  neglect  to  do  so  up  to  that  time  does  not  of  itself  discharge 
the  surety,  unless  he  can  show  that  he  has  received  some  injury  in 
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consequence  of  the  drawer's  conduct:   Carter  v.  White,  25  Ch.  B\ 
666,  070;  In  re  Duffy,  5  L.  R.  Ir.  92. 

The  principle  is  this,  that  if  there  is  a  contract,  express  or  im- 
plied, that  the  creditor  shall  acquire  or  preserve  any  right  against 
the  debtor,  and  the  creditor  deprives  himself  of  the  right 
*  which  he  has  stipulated  to  acquire,  or  does  anything  to  [*1120  | 
release  any  right  which  he  has,  that  discharges  the  surety; 
but  when  there  is  no  such  contract,  and  ho  only  has  a  right  to  per- 
fect what  he  has  in  hand,  which  he  does  not  do,  that  does  not  re- 
lease the  surety,  unless  ho  can  show  that  he  has  received  some  in- 
jury in  consequence  of  the  creditor's  conduct:  Carter  v.  White,  25 
Ch.  D.  G70,  per  Cotton,  L.J. ;  and  see  Polak  v.  Everett,  1  Q.  13.  D. 
675. 

It  seems  that  a  surety  who  becomes  aware  that  the  creditor  is  go- 
ing to  do  something  which,  if  done  without  his  consent,  might  dis- 
charge him,  is  not  bound  to  warn  the  creditor  against  doing  it: 
Polak  v.  Everett,  1  Q.  B.  D.  073. 

The  principle  laid  down  in  Rees  v.  Berrington  is  not  confined  to 
cases  where  the  alteration  in  the  situation  of  the  surety  takes  place 
by  means  of  an  arrangement  between  the  creditor  and  principal 
debtor.  Thus,  where  there  is  a  bond  of  suretyship  for  the  fidelity 
of  an  officer,  and  by  the  act  of  the  parties  to  whom  the  bond  has 
been  given,  or  by  Act  of  Parliament,  the  nature  of  the  office  is  so 
changed  that  the  duties  are  materially  altered,  so  as  to  affect  the 
peril  of  the  sureties,  the  bond  will  be  avoided:  (Bonarx.  Macdonald, 
3  H.  L.  Cas.  226:  Pybus  v.  Gibb,  6  Ell.  &  B.  902;  and  see  North 
Western  Railway  Company  v.  Whinray,  10  Exch.  77;  Kitson  v. 
Julian,  4  Ell.  &  Bl.  854;  Bartlett  v.  The  Attorney -General,  Parker, 
277.  And  see  Lord  Arlington  v.  Merricke,  2  Saund.  403;  Bank  of 
Scotland  v.  Christie,  8  C.  &  F.  214;  The  Guardians  of  the  Portsea 
Island  Union  v.  Whillier,  6  Jur.  N.  S.  887;  The  Guardians  of  the 
Mailing  Union  v.  Graham,  5  L.  R.  C.  P.  201);  and  a  surety  whose 
liability  is  defined  by  one  Act  of  Parliament  will  be  discharged  by 
a  change  in  his  position  under  a  subsequent  Act.  See  Finch  v. 
Jukes,  W.  N.  1877,  p.  211,  where  the  surety  on  a  bond  given  by  a 
railway  company  was  held  to  have  been  discharged  by  the  passing 
of  a  subsequent  Act  authorising  deviations,  the  abandonment  of 
part  of  the  undertaking,  and  an  increase  of  capital. 

Where,  however,  a  variation  in  the  original  contract  is  not  ma- 
terial: (Steivart  v.  WKean,  10  Exch.  675);  and  in  tho  case  of  a 
guarantee  for  the  fidelity  of  an  officer  (Sanderson  v.  Aston,  8  L.  R 
Ex.  73),  where  neither  tho  office  nor  its  duties  are  substantially 
altered  (Skillet  v.  Fletcher,  1  L.  R.  C.  P.  217;  2  L.  R.  C.  P.  469): 
or  there  has  been  a  mere  alteration  in  tho  salary  or  mode  of  re- 
muneration (Frank  v.  Edivards,  8  Ex.  214:  22  L.  J.  (Ex.)  42),  the 
sureties  will  not  be  discharged.  See  also  Davey  v.  Phelps,  '2  M.  & 
Gr.  300. 

And  although  tho  amount  of   the   debt,  for  which   a  surety   is 
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[  *  1121  ]  guarantee,  is  ascertained  under  an  Act  "'passed  subse- 
quently to  tho  contract  entered  into  by  tho  surety,  he  will, 
nevertheless,  be  liable  for  the  amount  so  ascertained:  Webster  v. 
Petre,  4  Ex.  D.  127. 

The  bond,  moreover,  by  which  tho  sureties  are  bound  may  be 
drawn  in  languago  sufficiently  extensive  to  continue  their  liability, 
notwithstanding  there  may  be  a  material  alteration  of  the  duties  of 
the  person  for  whom  they  have  become  sureties.  See  Oswald  v. 
Mayor  of  Berwick-upon-Tweed,  5  H.  L.  Cas.  856;  3  Ell.  &  Bl.  653; 
1  L.  &  B.  295;  Mayor  cf  Dartmouth  v.  Silly,  7  Ell.  &  Bl.  97;  and 
see  Mayor  of  Bencick-tipon-  Tweed  v.  Murray,  7  De  G.  Mac.  k,  G. 
497. 

Where,  moreover,  the  creditor,  dealing  with  the  principal  debtor, 
Las  the  concurrence  of  the  surety,  the  latter  cannot  claim  to  bo  dis- 
charged upon  the  ground  that  his  position  is  altered  by  such  deal- 
ing: Woodcock  v.  Oxford  and  Worcester  Railway  Comp.,  1  Drew. 
521,  580:  and  see  Hollier  v.  Eyre,  9  C.  &  F.  1,  52. 

Revocation  or  determination  of  the  guarantee.} — A  guarantee  for 
a  possible  pecuniary  liability,  such  as  for  discounting  bills,  whether 
continuing  or  given  for  a  particidar period,  although  not  revoked  by 
the  death, of  tho  surety  (Bradbury  v.  Morgan,  1  H.  &  C.  249).  is 
revocable  by  him  at  any  timo  before  a  liability  has  been  iner.rrred 
by  the  person  whom  ho  agreed  to  guarantee:  Offord  v.  Duties,  12 
C.  B.  (N.  S.)  748. 

A  guarantee,  moreover,  has  been  treated  by  a  Court  of  Equity 
as  revoked  when  it  was  the  duty  of  tho  representatives  of  the 
guarantor  with  tho  knowledge  of  the  creditors  to  whom  the  guarantee 
was  given  to  have  given  notice  to  determine  the  tame.  See  Harriss 
v.  Fawcett,  8  L.  B.  Ch.  App.  866;  there  a  guarantee  was  deter- 
minable by  six  months'  notice;  tho  guarantor  died,  leaving  as  his 
executor  the  debtor,  on  whoso  behalf  the  guaranteo  was  given.  The 
creditors  +o  whom  the  guarantee  was  given  continued  to  make  ad 
vances  to  the  debtor,  knowing  that  there  was  no  personal  estate  to 
answer  tho  guarantee.  It  was  held  by  the  Lords  Justices,  affirming 
tho  decision  of  Lord  Rom  illy,  M.  B.,  (reported  15  L.  B.  Eq.  311) 
ihat  the  creditors  were  not  entitled  to  the  benefit  of  the  guarantee 
for  their  advances  after  tho  death.  "It  appears  to  me,"  said  James. 
L.  J.,  "that  this  case  ought  to  be  determined  upon  equitable  con- 
siderations, which  very  plainly  arise  upon  tho  facts  of  the  case  :  s 
they  are  now  disclosed  to  us.  .  .  .  It  appears  to  me  that  the  cred- 
itors must  have  known  that  it  was  the  plain  duty  of  ihe  executor 
to  have  given  notice  to  determine  the  guarantee.     They  must  have 

known  it  was  either  through  a  breach  of  trust,  or  through 
[  *  1122  ]  inadvertence,  *  or  neglect,  on   tho  part   of  tho  executor 

that  the  liability  of  the  real  estate  was  continued,  and 
they  advanced  the  moneys  to  him  with  full  knowledge  that  the  real 
estate  belonged  to  the  beneficiaries  under  the  will."  And  his  Lord- 
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ship,  after  adding  that  ho  thought  what  really  occored  between  the 
parties,  proceeded  upon  tho  footing  that  in  substance  and  in  truth 
the  guarantee  was  at  an  end,  added,  ''It  would,  I  think,  be  in- 
equitable to  allow  the  bank  to  recover  against  tho  real  estate  those 
advances  which  they  continued  to  make  to  tho  executor  of  tho 
guarantor  after  the  death  of  tho  father."  So  in  Coulthart  v. 
Clement8on,  5  Q.  B.  D.  42,  it  was  held  that  a  continuing  guarantee 
to  a  bank  in  the  absence  of  express  provision,  was  revoked  as  to 
subsequent  advances  by  notice  to  the  bank  of  tho  death  of  tho 
guarantor,  and  of  his  having  made  ci  will. 

If,  indeed,  tho  contracting  parties  desire  that  on  the  death  of  tho 
guarantor,  a  special  notice  shall  be  necessary  to  determine  tho 
guarantee,  they  can  so  provide  in  tho  guarantee  itself:  and  such 
guarantee  will  bind  the  guarantor's  estate.     lb.  48. 

But  if,  under  the  guarantor's  will,  the  executor  have  tho  option 
of  continuing  the  guarantee,  then  from  the  absence  of  any  specific 
notice  of  withdrawal,  the  bank  may,  perhaps,  in  spite  of  notice  of 
the  death,  properly  assume,  as  against  the  guarantor's  estate,  that 
the  guarantee  is  not  to  be  determined.      lb.  47. 

A  person,  however,  who  by  a  continuing  guarantee  becomes  surety 
for  the  honesty  of  a  servant  cannot  ordinarily,  during  the  con- 
tinuance of  the  service,  dischargo  himself  either  at  law  or  in  equity, 
by  merely  giving  notico  that  ho  will  no  longer  bo  liable:  Calvert  v. 
Gordon,  3  M.  &.  11.  124;  Gordon  v.  Calvert,  4 Russ.  581;  Hassallv. 
Long,  2  fit  &  S.  363,  370;  and  see  Lloyd's  v.  Harper,  10  Ch.  D.  2(J0, 
as  to  the  continuance  of  a  guarantee  given  on  behalf  of  a  person 
becoming  an  underwriting  member  of  Lloyd's. 

The  death  of  one  of  several  co-sureties  under  a  joint  and  several 
liability  does  not  by  itself  determine  the  future  liability  of  tho 
surviving  co-surety  (Beckett  &  Co  v.  Addyman,  9  Q.  B.  D.  783; 
Ashby  v.  Day,  W.  N.  28  March,  1885,  p.  67);  but  tho  latter  may 
by  revoking  his  guarantee,  determine  all  further  liability  (Offord  v. 
Davies  and  another,  12  C.  B.  (N.  S. )  748);  but  if  ho  omits  to  do 
this,  he  will  be  taken  by  thus  standing  by -to  have  induced  tho 
plaintiffs  to  act  in  making  further  advances  in  tho  belief  that  ho 
was  willing  that  his  several  further  liability  should 'continue:  Leaf 
v.  Gibbs,  4  C.  &  P.  406;  Browne  v.  Carr,  7  Bing.  508,  51 G. 

As  a  guarantee  terminates  on  the  death  of  a  guarantor, 
the  creditor,  in  tho  absence  of  express  *  or  implied  [*1123] 
contract,  is  not  obliged  to  appropriate  to  an  old  over- 
draft instead  of  a  new  account  any  payments  made  by  tho  debtor 
after  the  determination  of  the  guarantee.  See  In  re  Sherry,  London 
&  County  Banking  Co.  v.  Terry,  25  Ch.  D.  692.  There  Sherry 
guaranteed  the  account  of  Terry  at  a  bank  by  two  guarantees,  one  for 
1 50Z.,and  the  other  for  400/.  By  the  terms  of  the  guarantees,  the  surety 
guaranteed  to  tho  bank  "the  re-payment  of  all  moneys  which  shall  at 
any  time  be  due"  from  "the  customer  to  you  on  the  general  balanco  of 
his  account  with  you."  Tho  guarantee  wa  :,  moreover,  to  bo  "a  con- 
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tinning  guarantee  to  the  extent  at  any  time  of"  the  sums  respectively 
named,  and  was  not  to  be  considered  as  wholly  or  partially  satisfied 
by  the  payment  at  any  time  of  any  sums  due  on  such  general 
balance;  and  any  indulgence  by  the  bank  was  not  to  prejudice  the 
guarantee.  Sherry  having  died  leaving  Terry  and  another  execu- 
tors, the  bank  on  receiving  notice  of  his  death,  without  any  com- 
munication with  the  executors  beyond  what  would  appear  in  Terry's 
pass-book,  closed  Terry's  account,  which  was  overdrawn,  and  opened 
a  new  account  with  him  in  which  they  did  not  debit  him  with  the 
amount  of  the  overdraft,  but  debited  him  with  interest  t>n  the  same, 
and  continued  the  account  until  he  went  into  liquidation.  It  was 
held  by  paeon,  V.-C,  that  payments  in  and  after  the  death  of  the 
surety,  went  in  discharge  of  the  overdraft,  alike  on  the  terms  of  the 
guarantee,  and  on  the  principles  of  Clayton's  case  (1  Mer.  572,  605), 
and  that  as  the  amount  of  such  payments  exceeded  the  overdraft, 
the  bank  were  not  entitled  to  provo  against  the  estate  of  Sherry.  It 
was  held,  however,  by  the  Court  of  Appeal,  reversing  the  decree  of 
the  Vice-Chancellor,  that  there  was  no  contract  express  or  implied, 
which  obliged  the  debtor  and  creditor  to  appropriate  to  the  old 
overdraft  the  payments  made  by  the  debtor  after  the  determination 
of  the  guarantee  on  the  death  of  Sherry,  or  to  prevent  their  appro- 
priating such  payments  to  a  new  account  with  the  debtor,  not  guar- 
anteed, and  that  the  bank  were  entitled  to  prove  against  the  estate 
of  Sherry  for  the  amount  of  the  old  overdraft,  less  the  amount 
of  the  dividend  which  they  had  received  on  it  in  the  liquidation. 

It  is  clear  then  that  the  mere  fact  of  suretyship,  in  the  absence 
of  contracts  express  or  implied,  does  not  take  away  from  the  prin- 
cipal debtor  and  the  creditor,  those  powers  which  they  would  other- 
wise have,  of  appropriating  payments  which  are  not  subject  to  any 
particular  contract  with  the  surety:  Kirby  v.  Duke  of  Marlborough, 
2  M.  &  S.  18;   Williams  x.  Rawlinson,  3  Bing.  71;  Hollond  v.  Teed, 

7  Hare,  50. 
[  *  1124  ]       *  Where   a  guarantee  for  the  fidelity  of  a  servant   is 

given,  if  the  master  discovers  that  the  servant  has  been 
dishonest  in  the  course  of  tho  service  to  which  the  guarantee  relates, 
and  instead  of*  dismissing  the  servant,  as  he  may  do  at  once,  and 
without  notice,  he  chooses  to  continue  in  his  employ  a  dishonest 
servant  without  the  knowledge  and  consent  of  the  surety,  express  or 
implied,  he  cannot  afterwards  have  recourse  to  the  surety  to  make 
good  any  loss  which  may  arise  from  tho  dishonesty  of  the  servant 
during  the  subsequent  service:  Phillips  v.  Foxall,  7  L.  R.  Q.  B. 
666;  Sanderson  v.  Aston,  8  L.  R.  Ex.  73;  Enright  v.  Falvey,  4  L. 
R.  Ir.  3(J7;  and  consider  Feamley  v.  London  Guarantee  Insurance 
Society,  6  L.  R.  Ir.  219.  See  also  Peel  v.  Tatlock,  Bos.  &  P.  419; 
Smith  v.  The  Bank  of  Scotland,  1  Dow.  287;  Montague  v.  Tid- 
combe,  2  Vern.  518,  post,  1125;  Sanderson  v.  Aston,  8  L.  R.  Ex.  73. 
A  fortiori  will  the  surety  bo  discharged  from  future  liability,  if 
on  discovering  the  dishonesty  of  the  person  for  whose  good  conduct 
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he  has  bound  himself,  he  revokes  his  guarantee:   Burgess  v.  Eve,  13 
L.  R.  Eq.  457,  458;  Phillips  v.  Foxall,  7  L.  R.  Q.  B.  077. 

A  guarantee  of  this  kind  will,  however,  be  irrevocable  whilst  there 
is  no  misconduct  on  the  part  of  the  servant  or  clerk:  Burgess  v.  Eve, 
13  L.  R.  Eq.  457. 

If,  however,  as  is  laid  down  by  Quain,  J.,  in  Phillips  v.  Foxall, 
20  W.  R.  (Q.  B. )  002,  tbo  surety,  after  having  obtained  knowledge 
of  the  dishonesty  of  the  person  for  whose  fidelity  ho  gave  a  guar- 
antee, should  agree  or  assent  that  it  should  hold  good  during  the 
subsequent  service,  his  liability  will  continue.  See  Shepherd  v. 
Beecher,  2  P.  Wms.  288,  and  the  comments  thereon  in  Phillips  v. 
Foxall,  7  L.  R.  Q.  B.  07?. 

The  principle,  however,  laid  down  in  Phillips  v.  Foxall  has,  in  a 
recent  case  in  Ireland,  been  held  not  to  apply,  where  the  person 
suing  the  sureties  on  their  bond  is  a  public  officer,  as  a  county 
treasurer,  and  who  had  no  power  to  appoint  or  dismiss  the  person 
whose  fidelity  was  guaranteed:  Laivder  v.  Laivder,  7  I.  R.  C.  L.  57. 
See  also  Byrne  v.  Muzio,  8  L.  R.  Ir.  3(J0.  [A  surety  is  a  favored 
debtor,  and  ho  may  be  discharged  from  his  suretyship  in  numerous 
ways. 

Fraud  on  the  part  of  the  creditor  will  discharge  the  surety.  No 
concealment  will  vitiate  a  guarantee  unless  it  is  fraudulent,  but  if 
the  creditor  wilfully  and  intentionally  omits  to  disclose  those  things 
which  he  is  bound  spontaneously  to  disclose,  he  is  guilty  of  a 
fraudulent  concealment  which  vitiates  the  guarantee  and  relieves  the 
surety  from  liability. 

An  alteration  made  in  the  instrument  of  guarantee  after  its  execu- 
tion may  discharge  the  surety. 

The  failure  of  the  consideration  for  which  the  guarantee  was  given 
discharges  the  surety.  He  may  sometimes  be  discharged  by  notice 
of  revocation  of  the  guarantee  given  by  the  surety  to  the  creditor. 

The  substitution  of  a  new  agreement  for  the  former  one,  before 
any  breach  of  the  first,  discharges  the  surety  from  all  liability  under 
the  first. 

The  death  of  the  surety  is  sometimes  a  revocation  of  the  guarantee. 
His  death  however  does  not  affect  past  transactions  and  they  may 
be  enforced  against  his  representatives.] 

III.  Discharge  of  surety  by  creditor  giving  time  to  the  principal 
debtor.} — Mere  passiveness  by  the  creditor,  in  not  taking  proceed- 
ings against  the  debtor,  will  not,  in  the  absence  of  a  binding  stipula- 
tion in  the  contract  of  suretyship,  rendering  activity  on  his  part 
necessary,  release  the  surety.  See  Eyre  v.  Everett,  2  Russ.  381,  where, 
although  the  creditor  had  neglected  to  sue  the  obligor  on  a  bond 
for  five  years,  Lord  Eldon  held,  that  the  surety  was  not 
released.  "The  *  surety,  "  said  his  Lordship,  "  has  no  [  *  1125  ] 
right  to  say  that  he  is  discharged  from  the  debt  which  he 
has  engaged  to  pay,  together  with  the  principal,  if  all  that  he  rests 
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upon  is  the  passive  conduct  of  the  creditor  in  not  suing.  He  must 
himself  use  diligence,  and  take  such  effectual  means  as  will  enable 
him  to  call  on  the  croditor  either  to  sue  or  to  give  him  the  surety 
the  means  of  suing."  See  also  Shepherd  v.  Beecher,  2  P.  Wms. 
288;  Wright  v.  Simpson,  6  Ves.  734;  Lysaght  v.  Walker,  5  Bligh, 
N.  S.  1;  Brickicood  v.  Anniss,  5  Taunt.  614;  1  Marsh,  250;  Per- 
fect, v.  Musgrave,  6  Price,  111;  Orme  v.  Young,  Holt,  N.  P.  C.  84; 
Langdale  v.  Parry,  1  Dowl.  &  Ry.  337;  Price  v.  Kirkham,  3  H.  & 
C.  437.  [The  surety  may  file  a  bill  as  soon  as  the  debt  becjmes 
due  to  compel  the  payment  by  the  principal,  and  he  may  make  the 
creditor  a  party  to  the  bill  and  avail  himself  of  the  creditor's 
remedies:  Dempsey  v.  Bush,  18  Ohio,  376.] 

The  surety  is  not  discharged  by  the  mere  laches  of  the  creditor, 
as  instanced  by  his  not  proceeding  to  recover  the  debt,  until  barred 
by  the  Statute  of  Limitations,  for  this  reason,  that  the  surety  may 
at  any  time  pay  off  the  debt,  and  sue  the  debtor  in  the  name  of  the 
creditor,  or  call  upon  him  to  sue:  per  Cotton,  L.J.,  in  Carter  v. 
White,  25  Ch.  D.  G70. 

But  if  the  surety  had  required  the  securities  to  be  enforced,  and 
the  creditor  had  refused,  the  surety  might  have  been  discharged: 
per  Cotton,  Li.  J.,  in  Carter  v.  White,  25  Ch.  D.  870. 

A  surety  for  the  payment  of  a  debt,  secured  by  a  bill  of  exchange 
to  which  he  is  not  a  party  accepted  by  the  debtor,  will  not  be  dis- 
charged by  its  not  being  presented  for  payment,  or  by  notice  of  its 
dishonor  not  being  given  to  the  surety,  inasmuch  as  the  rule  as  to 
any  notice  of  dishonor  applies  only  to  ptarties  to  bills  of  exchange, 
not  to  persons  who  are  interested  in  them  without  being  parties  : 
Carter  v.  White,  23  Ch.  D.  66G,  671;  Hitchcock  v.  Humfrey,  5  Man. 
&  Gr.  559. 

The  cases  relating  to  parties  to  bills  of  exchange  turn  upon  a 
different  principle,  viz:  that  by  mercantile  usage  a  contract  is  im- 
plied by  the  holder  to  give  notice  of  dishonor  within  a  certain  time 
to  the  drawer  or  indorser,  who  stands  in  the  situation  of  surety  for 
the  acceptor:  Black  v.  Ottoman  Bank,  15  Moo.  P.  C.  472,  484; 
Carter  v.  White,  25  Ch.  D.  671. 

But  passiveness  may  discharge  a  surety,  if  there  be  a  stipulation 

that  the  creditor  is,  on  default,   to  sue  the  debtor   without  delay: 

The  Bank  of  Ireland  v.  Beresford,  6  Dow.  233;  Hall  v.   Hadley,  2 

A.  &  E.  758.     In  Montague  v.  Tidcombe,  2  Vern.   518,  a  man  put 

out  his  son  an  apprentice,  giving  a  bond  to  his  master  for  his  fidel 

ity,  taking,  at  the  same  time,  a  covenant  from  his  master  that  ho 

would,  at  least  once  a  month,  see  his  apprentice  make  up  his  cash. 

Upon  the  apprentice  embezzling  cash,  and  the  master  bringing  an 

action  on  the  bond,  it  was  held,  on  a  bill  being  hied  by 

[  *  1126  ]   the  father  to  *  be  relieve!  against  it,  that  the  bond  and 

covenant  ought  to  be  taken  as  one   agreement;  that  the 

father  would  be  liable,  provided  the  accounts  v:ere  taken  monthly, 
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but  for  no  moro  than  the  master  could  prove  the  apprentice  embez- 
zled in  the  first  month,  wIigu  the  embezzlement  began. 

Although  passiveness,  or  mere  delaying  in  not  suing  the  debtor, 
when  the  debt  becomes  duo  will  not  discharge  the  surety,  if  the  cred- 
itor, as  in  the  principal  case,  enters  into  any  binding  contract,  the 
effect  of  which  will  be  to  give  further  time  to  the  debtor,  without 
consulting  the  surety,  the  surety  will  be  thereupon  discharged,  and 
it  is  immaterial  that  tbe  further  time  is  given  in  consequence  of  the 
inability  of  the  debtor  to  pay,  or  that  no  injury  could  thereby  ac- 
crue to  the  surety.  This  is  clearly  laid  down  by  Lord  Laughbor- 
ough  in  the  principal  case,  and  by  Lord  Eh  Ion  in  the  important 
case  of  Samuell  v.  Hoicartk,  3  Mer.  272.  There,  A.  guaranteed  the 
payment  of  any  goods  to  bo  supplied  by  B.  to  C.  between  the  2nd 
of  April,  1814,  and  the  2nd  of  April,  1813.  C.  having  accepted 
bills  for  the  amount  of  the  goods  delivered,  B.  permitted  him  to 
renew  them  when  payable,  without  any  communication  to  A.  on 
the  subject  of  such  renewal.  It  was  held  by  Lord  Eldon,  that, 
although  no  period  of  credit  was  specified,  it  could  not  be  taken  as 
a  guarantee  for  an  unlimited  period,  but  to  be  restrained  by  the 
usual  course  of  trade;  and  that  A.  was  discharged  from  his  guaran- 
tee by  virtue  of  the  rule,  that  a  creditor  giving  further  time  to  the 
principal  debtor,  without  the  consent  of  the  surety,  releases  the 
surety.  "The  rule,"  observed  Lord  Eldon,  is  this,  "that  if  a  cred- 
itor, without  the  consent  of  the  surety,  gives  time  to  the  principal 
debtor,  by  so  doing  he  discharges  the  surety,  that  is,  if  time  is  given 
by  virtue  of  positive  contract  between  the  creditor  and  the  princi- 
pal,— not  where  the  creditor  is  merely  inactive.  And  in  the  case 
put,  the  surety  is  held  to  be  discharged  for  this  reason,  because  the 
creditor,  by  so  giving  time  to  the  principal,  has  put  it  out  of  the 
power  of  the  surety  to  consider  whether  he  will  have  recourse  to 
his  remedy,  against  the  principal,  or  not,  and  because  he,  in  fact, 
cannot  have  tho  same  remedy   against  the  principal  as- ho  would 

have  had  under  the  original  contract It  has   been  truly 

stated,  that  tbe  renewal  of  these  bills  might  havo  been  for  tho  ben- 
efit of  the  surety;  but  the  law  has  said,  that  tho  surety  shall  be  tho 
judge  of  that,  and  that  ho  alone  has  the  right  to  determine  whether 
it  is  or  is  not  for  his  benefit.  The  creditor  has  no  light — it  is 
against  the  faith  of  his  contract — to  give  timo  to  the  priucipal,  even 
though  manifestly  for  tho  benefit  of  the  surety,  without 
the  consent  of  the  surety.  See  *also  Skip  v.  Hue;/,  9  Mod.  [  *  1127  ] 
438;  3  Atk.  91;  Nisbet  v.  Smith,  2  Bro.  C.  C.  579;  Bank 
of  Ireland  v.  Beresford,  6  Dow,  233;  Clarke  v.  Henty,  3  Y.  &  C 
Exch.  Ca.  187;  Oakeley  v.  Pasheller,  10  Bligh,  N.  S.  548;  4  C.  &  F. 
207;  English  y.  Darley,  2  Bos.  &P.  61;  S.  C,  3  Esp.  44;  Eyre  v.  Bart- 
rap,  3  Madd.  221;  Cross  v.  Sprigg,  6  Hare,  233;  2  Hall  &  T.  233; 
2  Mac.  &  G.  113;  and  see  Hawkshaw  v.  Parkins,  2  Swanst.  539; 
Richard  Burke's  case,  cited  2  Bos.  &  P.  62;  Davies  v.  Stainbank, 
6  Do   G.   Mac.   &  G.   679;    Pooley  v.  Ilarradine,  7  Ell.  &  B.  431; 
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Bailey  v.  Edwards,  4  B.  &  Sm.  7G1;  Greenhough  v.  McClelland,  2 
Ell.  &  Ell.  424,  42(J;  Oakeley  v.  Pasheller,  4  C.  &  F.  207;  10  Bligh, 
548;  Bailey  v.  Edicards,  4  Bv  &  S.  771;  Oriental  Financial  Corpor- 
ation v.  Overend,  Gurney  &  Co.,  7  L.  R.  Ch.  App.  149,  affirmed 
Dom.  Pioc.  nom.  The  Liquidators  of  Overend,  Gurney  &  Co.,  Lim- 
ited, v.  The  Liquidators  of  the  Oriental  and  Financial  Corporation, 
Limited,  7  L.  R.  Ho.  Lo.  348;  Wilson  v.  Lloyd,  10  L.  R.  Eq.  60; 
Swire  v.  Redman,  1  Q.  B.  D.  541,  542. 

So  where  the  holders  of  bills,  at  the  request  of  the  drawees,  re- 
frain from  presenting  the  bills,  and  thus  give  them  time,  the 
drawer  will  be  released:  Latham  v.  Chartered  Bank  of  India,  17  L. 
R.  Eq.  205. 

'Where  a  contract  is  divisible,  as  for  instance,  where  successive 
payments  are  to  be  made  at  fixed  periods,  if  the  creditor  gives  time 
as  to  one  of  such  payments,  he  will  release  the  surety  with  regard  to 
that  payment  only,  but  not  with  regard  to  subsequent  payments. 
See  Croydon  Gas  Co.  v.  Dickinson,  2  C.  P.  D.  46;  reversing  S.  C,  1 
C.  P.  D.  107. 

Where  a  member  of  a  firm  which  is  under  a  continuing  contract 
retires  with  an  indemnity,  the  continuing  partners  are  his  agents 
for  carrying  on  the  contract,  and  although  after  notice  of  the  retire- 
ment the  retiring  partner  is  in  a  sense  a  surety,  he  will  not  be  dis- 
charged from  the  contract  by  reason  of  acts  of  the  continuing  part- 
ners fairly  within  the  scope  of  their  authority  in  carrying  out  the  con- 
tract. Thus,  in  Oakford  v.  The  European  and  American  Steam  Ship- 
ping Company  (Limited),  1 H.  &  M.  182,  continuing  partners  under  a 
contract  which  among  other  things  gave  the  firm  the  power  of  ap- 
pointing an  arbitrator  in  case  of  dispute,  entered  into  an  agreement 
by  which  they  waived  a  very  doubtful  point  of  construction  on  the 
original  contract,  and  referred  differences  to  arbitrators,  one  of 
whom  was  selected  by  themselves  instead  of  by  the  firm  as  consti- 
tuted at  the  date  of  the  contract.  It  was  held  by  Sir  W.  Page 
Wood,  V.-C,  that  this  was  not  such  a  variation  of  the  original  con- 
tract as  to  discharge  the  retired  partner. 
[  *  1128  ]  *  With  regard  to  the  question,  how  far  tho  custom  of 
a  trade  will  justify  further  indulgence,  when  the  guarantee 
is  not  expressly  limited  in  point  of  time,  see  Combe  v.  Wolfe,  8  Bing. 
156;  Holly.  Hadley,b  Bing.  54;  Allan  v.  Kenning,®  Bing.  618; 
Howell  v.  Jones,  1  Cr.  M.  &  R.  97.  And  see  Simpson  v.  Manley,  2 
C.  &  J.  12;  Holland  v.   Teed,  7  Hare,  50. 

Where  a  bond  creditor,  by  agreement  with  his  debtor,  takes  in- 
terest on  his  debt  by  anticipation,  that  will  in  effect  be  giving  time 
to  the  debtor,  and  will  discharge  the  surety;  since  a  Court  of  equity 
would  restrain  proceedings  on  the  bond  until  the  expiration  of  time 
for  which  the  creditor  had  received  interest  on  the  bond:  White  v. 
Blake,  1  Y.  &  C.  Exch.  Ca.  420. 

An  agreement  with  the  debtor  to  give  him  further  time,  in  order 
to  discharge  a  surety  must  be  one  that  is  binding  upon  the  creditor. 
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A  mere  voluntary  proini.-o  to  give  further  time,  not  acted  upon,  and 
whicb  cannot  be  enforced,  as  it  makes  no  alteration  in  the  rights 
or  position  of  the  parties,  will  not  have  that  effect  [Philpoi  v.  Briant, 
4  Bing.  717;  8.  C,  1  M.  &  P.  754;  Brickicood  v.  Anniss,  5  Taunt. 
014;  &  C,  1  Marsh.  250;  Tucker  v.  Laing,  2  K.  &  J.  745;  and  seo 
Clarke  v.  Wilson,  3  M.  &  W.  208;  Heath  v.  Key,  1  Y.  &  J.  434; 
and  the  remarks  of  Lord  Lyndhurst  in  Blake  v.  White,  1  Y.  &  0. 
Exch.  Ca.  420;  Moss  v.  i/a/Z,  5  Exch.  40;  Strong  v.  Foster,  17  C.  B. 
201;  Bell  v.  Uanfos,  3  M.  &  G.  258;  3  Scott,  N.  It.  497);  and  al- 
though the  creditor  enter  into  a  binding  contract  to  give  furthei 
time  to  the  debtor,  yet  if  it  bo  with  a  stranger,  and  not  with  the 
debtor,  the  surety  will  not  be  thereby  discharged:  Frazer  v.  Jor- 
dan, 8  Ell.  &  Bl.  303. 

Nor  will  an  agreement  to  give  time  have  that  effect,  if  it  is  con- 
ditional upon  the  performance  of  an  act  which  the  debtor  neglects 
to  perform:  Badnal  v.  Samuell,  3  Price,  521;  Vernon  v.  Turley, 
1  ML  &  W.  310;  Price  v.  Edmunds,  13  B.  &  C.  578. 

And  upon  the  principle,  that  the  creditor  having  taken  out  execu- 
tion against  the  debtor,  is  a  trustee  of  it  for  all  parties  interested, 
if,  without  the  knowledgo  of  the  sureties,  he  withdraws  tho  execu- 
tion, he  thereby  discharges  the  sureties:  Mayheiu  v.  Crickett,  2 
Swanst.  185,  190.  And  see  Smithy.  Knox,  3  Esp.  47;  Williams  v. 
Price,  1  S.  &  S.  481 ;  English  v.  Darley,  2  Bos.  &  P.  01 ;  3  Esp.  49. 
So  where  a  creditor,  by  neglecting  the  statutory  formalities,  lost 
the  benefit  of  an  execution  under  a  warrant  of  attorney,  which,  ac- 
cording to  the  agreement  of  suretyship,  he  had  proceeded  to  en- 
force upon  a  notice  by  the  surety,  it  was  held  that  the  surety  was 
thereby  discharged:  Watson  v.  Allcock,  1  Sim.  &  Giff.  319;  4  De 
G.  Mac.  &  G.  272. 

*  A  surety  will  not  be  discharged  by  the  creditor  giving  [  *  1129  ] 
time,  if  the  remedies  of  the  surety  are  not  diminished  or 
affected,  and  especially  if  they  are  accelerated.  Thus,  in  Hulme  v. 
Coles,  2  Sim.  12,  where  a  creditor  took  from  the  debtor  a  cognovit 
in  an  action  he  had  brought  against  him,  with  a  stay  of  execution 
until  a  day  earlier  than  that  on  which  judgment  could  have  been 
obtained  in  tho  regular  course,  Sir  A.  Hart,  V.  C,  held,  that  the 
surety  was  not  thereby  discharged,  observing  that  the  principle 
of  discharging  a  surety  by  the  giving  of  time  by  the  creditor,  was 
a  refinement  of  a  Court  of  equity,  and  he  would  not  refine  upon  it; 
that,  by  the  arrangement  complained  of,  this  was  not  given,  but  tho 
remedy  was  accelerated.  And  see  Prendergast  v.  Devey,  0  Madd. 
121;  Stevenson  v.  Roche,  9  B.  &  C.  707;  Price  v.  Edmunds,  10  B. 
&  C.  578;  Whitfield  v.  Hodges,  1  M.  &  W.  079;  Jay  v.  Warren,  1 
C.  &  P.  532. 

Upon  tho  samo  principle,  the  acceptance  of  money  from  the 
debtor  by  the  creditor,  who  thought  at  the  time  he  accepted  tho 
same  that  it  was  a  good  and  valid  payment,  will  not  upon  its  turn- 
ing out  afterwards  to  be  invalid  as  a  fraudulent  preference,  discharge 
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the  surely.     See  Petty  v.  Cooke,  0  L.  R.    (Q.   B.)  790.     There  the 
payee  of  a  promissory  note,  made  by  principal  and  surety,  accepted 
the  amount  thereof  from  the  principal,  in  good  faith,   and  without 
notice  that  the  payment  was  a  fraudulent  preference.      The  princi- 
pal afterwards  entered  into  a  composition  deed  for  the  benefit  of  his 
creditors.     The  trustees  under  the  deed  avoided  the  payment  as  a 
fraudulent  preference,  andtho  payee  handed  over  the  amount  to  the 
trustees.     In  an  action  by  tho  payee  against  the  surety,  it  was  held 
by  the  Court  of  Queen's  Bench  that  the  payment  did  not  operate  as 
asatisfaction  of  the  debt;  and  that  the  acceptance  of  the  money 
from  the  principal  by  tho  payeo  was  not  an  act  done  against  tho 
faith  of  the  contract  "with  tho  surety  so  as  to  discharge  the   surety. 
"I  think  it  impossible,"  said  Blackburn,  J.,  "to  read  tho  principle 
laid  down  by  Lord  Eldon  in  Samuell  v.  Hoioarth  (3  Mer.  2/2,  ante, 
p.  1126),  without  thinking  that  it  h  based  upon  highly  technical 
reasoning,  however  accurato  it  may  bo.     It  is  clear,  that  a  creditor 
who  gives  timo  to  the  principal  debtor  without  reserving  his  right 
against  tho  surety,  and  alters  tho  rights  of  the  surety,   discharges 
him;,  but  that  time  given  by  a  ci editor,  which  in  numberless  cases 
does  not  injure  the  surety,  should  discharge  him,   is  to  my   mind 
not  justice,  although  established  by  Courts  of  Equity.     Tho  ground, 
however,  on  which  this  doctrino  i.;  based,  i.;  that  by  giving  timo  to 
the  principal  debtor,  tho  creditor  does  an  act  which   is 
[*1130]  against  "good  faith,  and   injurious  to  the  surety,  that 
doctrino  cannot  apply  to  tho  present  case,  for  the  creditor 
accepted  tho  money  which  ho  had  no  right  to  refuse,   and  the  ac- 
ceptance of  which  ho  had  no  means  of  knowing   would  injure  the 
surety;  ho  therefore  did  no  act  injurious   to   tho   surety,    and  the 
surety  is  not  discharged.     I  think  Pritchard  v.   -Hitchcock  (6  M.   & 
G.  151)  is  precisely  in  point."     See,  also,  Newington  v.  Levy,  5  L. 
K.  C.  P.  007,  012." 

The  surety  will  not  bo  discharged,  if  timo  be  given  to  the  princi- 
pal debtor  by  his  consent  or  subsequent  approval:  Tyson  v.  Cox,  T. 
&  R.  395;  Mayhewx.  Crickett,  2  Swanst.  185;  Clark  v.  Devlin,  3 
Bos.  &  P.  303;  Cowper  v.  Smith,  4  M.  &  W.  519;  Duffy  v.  Orr,  5 
Bli<*h,  N.  S.  620;  The  Union  Bank  of  Manchester  {Limited)  v.  Beech, 
13  W.  R.  (Ex )  922. 

It  seems,  moreover,  where  tho  creditor  has  obtained  a  decree 
against  tho  surety,  establishing  his  right  against  tho  estate  of  the 
surety,  that  no  subsequent  dealings  giving  timo  to  tho  debtor,  will 
Lave  the  effect  of  releasing  the  surety.  See  Jenkins  v.  Robertson, 
2  Drew.  351.  In  that  case  there  was  a  direction  by  a  decree  in  a 
suit  to  administer  tho  estato  of  the  surety,  for  payment  of  a  bond 
debt  to  t  ho  creditor.  After  the  decree  the  creditor  brought  an  action 
against  the  principal  debtor,  and  took  a  judgment,  for  payment  by 
instalments  without  tho  assent  of,  or  communication  with,  the  rep- 
resentatives of  tho  surety.  It  was  held  by  Sir  R.  T.  Kindersley,  V.- 
C,  that  the  estato  of  the  surety  was  not  thereby  discharged.  "  I 
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do  not,"  said  his  Honor,  "in  any  degree  doubt  that,  as  a  general 
rule,  the  creditor,  by  giving  time  to  the  principal  d<  btor,  discharges 
the  surety;  but  that  is  not  this  case.  This  is  a  case  in  which  there 
is  a  creditor,  who  has  by  the  decree  in  the  suit,  established  his  right 
against  tho  surety.  If  ho  had  brought  an  action  against  the  prin- 
cipal debtor  before  the  decree  and  taken,  as  lias  been  done  here,  a 
judgment  by  arrangement,  giving  time,  no  doubt  the  surety  would 
be  discharged.  But  the  creditor,  having  by  the  decree  establish!  d 
his  right  against  the  estato  of  the  surety,  has  a  light  to  proceed 
under  it;  and  all  that  follows  is  in  the  nature  of  execution  of  tho 
decree,  and  tho  subsequent  dealing  with  tho  principal  debtor  does 
not  operato  to  discharge  the  surety  from  a  liability  under  which  he 
is  no  longer  as  surety,  but  under  tho  decree." 

Nor  will  tho  surety  bo  discharged  if  tho  creditor,  on  giving 
further  time  to  tho  principal  debtor  reserve  his  right  to  proceed 
against  tho  surety;  because,  as  Lord  Eldon  has  observed,  "the 
priucipal  cannot  raise  tho  objection  upon  his  right  to  timo  as 
against  tho  surety,  as  thero  is  tho  contract  of  tho 
^'•'principal,  arising oxit  of  the  contract  for  reserve  against  [  '•'■'  1131  ] 
the  surety,  that  tho  latter,  if  tho  creditor  goes  against 
him  shall  not  bo  deprived  of  the  benefit  of  tho  contract  as  against 
the  principal"  (18  Ves.  26).  And  see  Ex  parte  Glendinning,  Buck, 
517;  Smith  v.  Winter,  4  M.  &  W.  545;  Ex  parte  Curs/air*,  Buck, 
500;  Ex  parte  Gifford,  6  Ves.  805;  Duffy  v.  Orr,  5  Bligh,  N.  S. 
620;  Owen  v.  Roman,  4  H.  L.  Cas.  997,  1038);  and  the  question 
whether  or  not  tho  surety  has  been  informed  of  the  arrangement  is 
immaterial:  Webb  v.  Hewitt,  3  K.  &  J.  438;  Boater  v.  Mayor,  14 
W.  R.  (C.  P.)  775. 

A  necessary  consequenco  of  a  reservation  of  a  creditor's  remedies 
against  a  surety,  is  a  continuance  of  the  surety's  right  to  be  indem- 
nified by  the  principal  debtor,  and  this  right  will  not,  be  abandoned, 
unless  a  contract  to  abandon  it  be  proved:  Close  v.  Close,  4  Do  G. 
Mac.  L  G.  176. 

Parol  evidenco  is,  it  seems,  admissiblo  to  provo  a  reservation  of 
tho  creditor's  rights  against  tho  surety  ( Wyke  v.  Rogers,  1  Do  G. 
Mac.  &G.  408.) 

But  if  timo  be  given  by  deed,  the  reservation  of  the  right  to  go 
against  tho  surety  should  appear  there  also,  as  parol  evidence  in  not 
admissiblo  to  prove  it,  since  the  effect  of  it  would  be'to  vary  a  writ- 
ten instrument  (Ex  parte  Glendinning,  Buck,  517);  and,  moreover, 
the  reservation  must  be  made  in  clear  and  unambiguous  terms:  Boult- 
bee  v.  Stnbbs,  18  Ves.  20.  But  see  Ex  parte  Harvey,  In  re  Blakely, 
1  Do  G.  Mac.  &  G.  (Bank.)  359.  377,  378;  Atkins  v.  Kecell,  1  De  G. 
&  Jo.  360. 

A  subsequent  promise  by  a  surety  to  pay  the  debt,  after  he  is 
aware  that  the  principal  creditor  has  given  further  time  to  the  prin- 
cipal debtor,  will  revive  tho  liability  from  which  he  was  discharged 
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by  the  act  of  the  principal  creditor:  Mayhew  v.  Cricketi,  2  Swansi 
185;  and  see  Id.  p.  192,  and  cases  cited  in  the  note. 

The  principle  upon  which  the  surety  is  discharged  by  certain  acts 
of  the  creditor,  without  his  concurrence,  is  stated  by  Lord  Loughbor- 
ough, in  the  principal  case.  "It  amounts,"  he  observes,  '"to  this,  that 
there  shall  be  no  transaction  with  the  principal  debtor,  without  ac- 
quainting the  person  who  has  the  greatest  interest  in  it.  The  surety 
only  engages  to  make  good  the  deficiency.  It  is  the  clearest  and 
most  evident  equity  not  to  carry  out  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a  concern  in  every  tran- 
saction with  the  principal  debtor.  You  cannot  keep  him  bound,  and 
transact  his  affairs  (for  they  are  as  much  his  as  your  own)  without 
consulting  him.  You  must  let  him  judge  whether  he  will  give  that 
indulgence,  contrary  to  the  naturo  of  his  engagement." 

The  ground  upon  which  a  surety  is  released  by  the  cred- 
[*1132]  itor  giving  time  to  the  principal,  is  *  very  clearly  ex- 
plained by  Blackburn,  J.,  in  a  recent  case,  in  which  ad- 
mitting the  doctrine,  he  by  no  means  approved  of  it.  "'The  relation," 
says  his  Lordship,  "of  principal  and  surety,  gives  to  the  surety  cer- 
tain rights.  Amongst  others,  the  surety  has  a  right  at  any  time  to 
apply  to  the  creditor  and  pay  him  off,  and  then  (on  giving  proper 
indemnity  for  costs)  to  sue  the  principal  in  the  creditor's  name.  .  . 
And  if  the  creditor  binds  himself  not  to  sue  the  principal  debtor,  for 
however  short  a  time,  he  does  interfere  with  the  surety's  theoretical 
right  to  sue  in  his  name  during  such  period.  It  has  been  settled 
by  decisions  that  there  is  an  equity  to  say  that  such  an  interference 
with  the  rights  of  the  surety, — in  the  immense  majority  of  cases  not 
damaging  him  to  the  extent  even  of  a  shilling — must  operate  to  de- 
prive the  creditor  of  his  right  of  recourse  against  the  surety,  though 
it  may  be  for  thousands  of  pounds.  But  though  this  seems  (if  it 
may  bo  permitted  to  speak  in  such  terms  of  the  doctrine  sanctioned 
by  very  great  lawyers)  consistent  neither  with  justice  nor  common 
sense,  it  has  been  long  so  firmly  established  that  it  can  only  be  al- 
tered by  the  legislature."  Swire  v.  Redman,  1  Q.  B.  D.  536,  541. 
See  also  Greenhoughx.  WClelland,  2  E.  &  E.  424,  434;  Petty  v.  Cooke, 
6  L.  R.  Q.  B.  790;  Bingham  v.  Corbitt,  34  L.  J.  (Q.  B.)  37. 

IV.  Discharge  of  surety  by  the  creditor  agreeing  with  the  principal 
debtor  to  give  time  to  the  surety  himself.] — It  has  been  laid  down  in 
a  recent  case  by  Lord  Hatherley,  L.C.,  that  the  holder  of  a  security 
who  agrees  with  the  principal  debtor  to  give  time  to  the  surety,  by 
so  doing  discharges  the  surety.  See  Oriental  Financial  Corporation 
x.  Overend,  Gumey,  &  Co.,  7  L.  K.  Ch.  App.  142;  41  L.  T.  (L.  C.) 
332.  "If,"  said  his  Lordship,  "the  creditor  agrees  with  the  prin- 
cipal that  he  will  not  sue  the  sureties,  the  case  is  stronger  than  the 
usual  case  of  an  agreement  to  give  time  to  the  principal,  which  only 
involves  by  implication  an  agreement  not  to  sue  the  surety.  The 
position  of  the  surety  is  changed,  because,  it  is  one  thing  to  lie  by 
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and  wait  before  suing  the  principal,  during  which  time  the  surety 
has  a  right  to  come  in,  discharge  the  debt  and  immediately  sue  the 
principal,  and  another  thing  to  engage  positively  with  tin- principal 
that  time  shall  be  given  to  the  surety,  and  so  tie  up  your  own  hands 
from  doing  that  which  would  throw  the  surety  upon  the  principal .*' 

V.  How  far  a  release  or  composition,  entered  into  by  the  creditor 
by  or  with  the  a"ebtor,  releases  the.  surely.  J — Where  the  creditor  re- 
leases or  compounds  with  the  principal  debtor,  without  the  con- 
currence of  the  surety,  although  it  may  be  done  by  mis- 
take, or  for  *the  benefit  of  the  surety,  unless  there  be  a  [  *  1133] 
stipulation  to  the  contrary  (Davidson  v.  McGregor,  8  M. 
&  \V.  755;  Kearslry  v.  Cole,  10  M.  &  W.  128;  Bateaon  v.  Gosling,  7 
L.  R.  C.  P.  9 ;  The  Union  Bank  of  Manchester,  Limited,  v.  Beech,  3 
H.  &  C.  672;  13  W.  R.  Ex.  922;  Coivper  v.  Smith,  4  M.  &  \V.  519), 
he  will  thereby  discharge  the  surety  (Ex parte  Smith,  3  Bro.  C.  C. 
1;  Ex  parte  Wilson,  11  Ves.  410;  Ex  parte  Glendinning,  Buck,  517; 
Ex  parte  Carstairs,  Buck.  5G0;  English  v.  Barley,  2  Bos.  &  P.  01; 
Lewis  v.  Jones,  4  B.  &  C.  500;  Cragoe  v.  Jones,  8  L.  R.  Ex.  81); 
and  it  seems,  that  one  partner  in  a  firm  may  release  or  compound 
with  the  creditor,  so  as  to  bind  the  firm,  and  consequently  discharge 
the  surety :  Hawkshaw  v.  Parkins,  2  Swanst.  539. 

If  the  surety  has,  previously  to  the  release  given  by  the  creditor, 
paid  part  of  the  debt,  and  given  a  security  for  the  remainder,  the 
general  rule  will  not  apply,  but  the  creditor,  notwithstanding  the 
release,  will,  in  the  abseuce  of  evidence  to  the  contrary,  retain  his 
right  against  the  surety  for  the  remainder  of  the  debt:  Hall  v. 
Hutchons,  3  My.  &  K.  428,  per  Sir  J.  Leach,  M.R. 

Where,  however,  it  is  no  part  of  the  contract  of  the  surety,  that 
other  persons  shall  join  in  it — in  other  words,  where  he  contracts  ojily 
severally — the  creditor  does  not  break  that  contract  by  releasing 
another  several  surety;  the  surety  therefore  cannot  claim  to  be  re- 
leased on  the  ground  of  breach  of  contract  (Ward  v.  National  Bank 
of  New  Zealand,  8  App.  Ca.  755,  705).  It  is  true  that  he  is  entitled 
to  contribution  against  other  several  sureties  to  the  same  extent  as 
if  they  had  been  joint,  but  the  right  of  contribution  amongst  such 
sureties  depends  not  upon  contract,  but  upon  principles  established 
by  Courts  of  Equity — notably  in  the  principal  case.  See  also  the 
well-known  case  of  Craythorne  v.  Swinburne,  14  Ves.  169. 

The  claim,  however,  of  a  several  surety  to  be  released  upon  the 
creditor  releasing  another  surety,  arises  not  from  the  creditor  hav- 
ing broken  his  contract,  but  from  his  having  deprived  the  surety  of 
his  remedy  for  contribution  in  equity.  The  surety,  therefore,  in 
order  to  support  his  claim,  must  show  that  he  had  a  right  to  con- 
tribution, and  that  that  right  has  been  taken  away  or  injuriously 
affected:  Ward  v.  National  Bank  ofNeiv  Zealand,  8  Ann.  Cas.  755, 
700. 

A  creditor,  if  ho  h:s  given   an  absolute  release  for  the  debt,  can- 
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not  reserve  his  right  to  proceed  against  the  sureties,  whether  the  re- 
lease be  legal  (Nicholson  v.  Revill,  4  Ad.  &  Ell.  67T>;  and  the  re- 
marks in  Kearsley  v.  Cole,  16  Mees.  &  W.  130)  or  equitable.  See 
Webb  v.  Hewitt,  3  K.  &  J.  438.  There  the  plaintiff  be- 
[  *1134]  came  surety  in  a  bond  to  the  defendant  *for  one  Field. 
Afterwards  Field  and  the  defendant  entered  into  an 
agreement  that  the  defendant  should  take  all  Field's  property,  and 
should  pay  his  other  creditors  five  shillings  in  the  pound.  Upon 
the  death  of  Field,  the  defendant  having  put  the  bond  in  suit  against 
the  plaintiff,  Sir  W.  Page  Wood,  V.-C,  granted  a  perpetual  injunc- 
tion, and  ordered  the  bond  to  be  cancelled.  "  As  to  giving  time," 
said  his  Honor,  "  the  authorities,  which  are  almost  innumerable, 
have  settled  that  upon  any  giving  of  time  to  a  principal  debtor,  if 
there  be  a  reservation  of  rights  against  the  surety,  the  surety  is  not 
discharged A  release,  however,  stands  upon  an  entirely  dif- 
ferent footing.  The  case  of  Nicholson  v.  Revill  (4  Ad.  &  Ell.  075). 
which  is  recognised  in  Kearsley  v.  Cole  (16  Mees.  &  W.  128),  has 
decided  that,  when  an  actual  release  is  given,  no  right  can  bo  re- 
served, for  the  debt  is  gone  at  law.  In  Nicholson  v.  Revill,  the 
Court  commented  on  the  observations  of  Lord  Eldon  in  Ex  parte 
Giffard  (6  Ves.  805),  saying,  that  if  those  observations  were  meant 
to  extend  to  this,  that  the  principal  debtor  could  be  entirely  released, 
so  that  the  debt  should  be  extinguished  and  yet  the  right  reserved 

against  the  surety,  they  thought  the  dicta  went  too  far In 

the  case  before  me,  there  is  clearly  no  discharge  at  law  by  accord 
and  satisfaction,  because  the  instrument  by  which  the  accord  and 
satisfaction  is  alleged  to  have  been  made  is  not  under  seal.  .  .  . 
The  only  question  is,  what  is  its  effect  in  equity?  There  can  be  no 
doubt  that  the  agreement  was  an  equitable  discharge,  which  would 

of  course  release  the  surety What  I  rest  my  judgment  on 

principally  is,  the  result  of  this  transaction  upon  the  face  of  it. 
There  is  nothing  in  evidence  that  shakes  any  portion  of  the  agree- 
ment. The  utmost  that  the  evidence  amounts  to  is,  that  there  was 
an  intention  with  this  agreement,  such  as  it  is,  to  assert  a  reserva- 
tion of  right  against  the  surety.  I  hold,  that  if  such  a  reservation 
of  rie-ht  had  been  put  in,  it  would  have  been  a  nullity.  If  a  man, 
in  consideration  of  the  debt  due  from  his  principal  debtor,  agrees 
to  buy  the  whole  of  the  debtor's  property,  he  has  been  paid;  and  if 
he  has  been  paid,  he  cannot  reserve  his  rights." 

Where  however  a  release,  in  order  to  carry  out  the  intention  of 
the  parties,  can  be  construed  as  a  covenant  not  to  sue,  an  unquali- 
fied reservation  of  remedies  against  the  surety  is  to  be  construed  as 
allowing  the  surety  to  retain  all  his  remedies  over  against  the  prin- 
cipal debtor,  the  covenant  not  to  sue  being  allowed  to  operate  only 
so  far  as  the  rights  of  the  surety  may  not  be  affected;  the  surety 
therefore  might  pay  the  creditor  and  sue  the  principal 
[  *  1135]  for  the  amount.  See  Green  *  v.  Wynn,  4  L.  R.  Ch.  App. 
204.     There  by  a  mortgage   deed  the  debtor  covenanted 
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to  pay  iho  principal  sum  of  1000/.  and  interest  at  10/.  per  cent, 
and  a  surety  covenanted  to  pay  the  interest  in  default.  The  debtor 
afterwards,  by  deed,  assigned  his  property  to  a  trustee  on  trust  to 
sell  and  divide  the  proceeds  amongst  his  creditors,  the  creditors  re- 
leasing the  debtor  from  the  debts  due  to  them  respectively:  but 
there  was  a  proviso  in  the  deed  that  nothing  therein  should  aftect 
any  right  or  remedy  which  any  creditor  might  have  against  any 
other  person  in  respect  of  any  debt  duo  by  the  debtor.  It  was  held 
by  Lord  Chancellor  Hatherley,  affirming  the  decision  of  Sir  ( 1.  M. 
Giffard,  V.-C.  (reported  7  L.  It.  Eq.  28),  that  this  deed  only  amounted 
to  a  covenant  not  to  sue  the  debtor,  and  that  the  surety  was  not  re- 
leased, but  that  the  surety  could  pay  off  the  principal  to  the  cred- 
itor, and  recover  the  amount  from  the  debtor.  "The  right,"  said  his 
Lordship,  "  reservod  against  the  surety  is  any  right  or  remedy  which 
the  creditor  may  have  against  any  other  person  or  persons  in  re- 
spect of  any  debt  due  by  the  debtor.  The  debt  due  is  1000/.,  and 
the  right  of  the  creditor  against  the  other  person  is,  that  as  long  as 
the  debt  remains  unpaid,  that  other  person  may  be  called  upon  to 
pay  100/.  a  year.  Then  comes  the  release,  and  if  the  debt  is  ex- 
tinguished by  the  release,  of  course  the  interest  is  extinguished.  But 
the  authorities  say  that  if,  on  the  one  hand,  the  debtor  is  released, 
and,  on  the  other  hand,  all  demands  against  other  persons  are  re- 
served, then  it  is  inconsistent  with  the  frame  and  object  of  the  deed 
to  hold  that  the  release  is  intended  to  be  complete  and  absolute,  as 
that  would  make  the  two  parts  of  the  deed  utterly  inconsistent. 
The  release  cannot  be  construed  to  be  absolute,  because  then  no 
rights  would  be  reserved  in  any  case,  and  the  Courts  have  therefore 
held  that  such  a  release  is  not  to  be  construed,  as  absolute,  bid  only 
as  a  covenant  not  to  sue.  That  being  so,  the  remedy  is  gone  as  be- 
tween the  debtor  and  creditor,  inasmuch  as  the  creditor  cannot  sue 
the  debtor;  but  as  against  all  other  persons  the  rights  of  the  cred- 
itor are  reserved.  A  surety  for  the  whole  debt  of  course  would  have 
to  pay  it;  he  is  in  the  position  of  a  person  against  whom  a  right  is 
reserved  on  account  of  that  debt.  As  against  the  debtor  the  debt 
is  gone,  as  under  a  covenant  not  to  sue;  yet  as  against  any  other 
person  the  debt  is  not  gone,  but  is  still  existent. 

"  It  is  true  the  surety  at  the  time  of  the  execution  of  the  deed 
owed  nothing,  because  no  interest  was  due  upon  the  debt,  and  that 
he  was  only  called  upon  to  pay  whenever  interest  remained  unpaid; 
but  still  the  creditor's  right  is  reserved,  and,  according  to 
all  the  *  cases,  I  must  hold  that  as  to  the  surety  the  debt  [  *  1130  ] 
is  not  gone.  There  was  one  argument  by  which  I  was  press- 
ed, that  if  this  be  so,  the  surety  cannot  get  rid  of  the  liability,  and 
therefore  must  have  to  pay  100/.  a  year  for  ever;  but  where  there  is  a 
mortgage,  of  course  any  person  under  a  liability  to  pay  the  interest 
would  be  at  liberty  to  redeem.  I  entertain  no  doubt  that  the  surety 
might  call  upon  the  debtor  to  pay  the  debt,  and  in  default  might 
himself  pay  the   debt  and  charge   the  debtor  with  the  amount  so 
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paid.  If  this  could  not  be  done,  it  would  form  a  strong  argument 
for  construing  this  deed  as  an  absolute  release  of  the  debt.  But  I 
think  that  this  case  comes  within  the  authorities  that  such  a  release 
is  not  absolute,  and  is   quite  distinguishable  from  Webb  v.  Hewitt, 

3  K.  &  J:  438,  where  a  man  took  the  whole  of  the  assets,  agreeing  to 
pay  five  shillings  in  the  pound  to  the  creditors.  This  is  an  absolute 
assignment,  as  in  bankruptcy,  and  I  have  no  doubt  that  when  the 
creditors  were  satisfied,  there  would  be  a  resulting  trust  of  the  sur- 
plus for  the  debtor." 

So  also  in  Bateson  v.  Gosling,  7  L.  R.  C.  P.  9,  a  deed  of  arrange- 
ment under  the  Bankruptcy  Acts  1861  and  1869  contained  a  release 
of  the  debtor,  subject  to  a  proviso  reserving  the  rights  of  creditors 
holding  securities.  It  was  held  by  the  Court  of  Common  Pleas  that 
this  operated  as  a  covenant  not  to  sue,  and  not  as  an  extinguish- 
ment of  the  debt,  so  as  to  bar  the  remedy  against  the  surety,  not- 
withstanding the  deed  contained  an  absolute  assignment  of  all  the 
debtor's  property  and  effects  to  the  trustees,  and  also  provisions  for 
enabling  them  to  carry  on  the  trade  for  the  benefit  of  the  estate. 
See  also  Bailey  v.  Edwards,  4  B.  &  S.  774;  aud  see  Price  v.  Barker, 

4  Ell.  &  Bl.  780;  Keyes  v.  Elkins,  5  B.  &  Sm.  240;  Hooper  v.  Marshall, 

5  L.  R.  C.  P.  48;  Muir  v.  Crawford,  2  L.  R.  Ho.  Lo.  Sco.  App.  456. 

But  a  surety  who  though  innocent  himself,  obtains  a  release  from 
the  creditor  by  the  fraud  of  another,  will  not,  if  there  bo  no  consid- 
eration moving  from  him,  be  able  to  avail  himself  of  it.  See  Schole- 
field  v.  Templer,  4  De  G.&  Jo.  429.  There,  a  debtor  and  his  surety 
persuaded  the  creditor  to  accept  from  the  debtor  a  transfer  of  a 
mortgage,  which  the  debtor  knew  to  be  imaginary,  but  which  the 
surety,  relying  on  the  debtor's  statement,  believed  to  be  good  secur- 
ity. Afterwards  the  creditor,  at  the  request  of  the  surety,  who  sug- 
gested to  him  that  he  was  secured  by  the  mortgage,  released  the 
surety.  Some  friends  of  the  surety,  on  the  faith  of  this  release,  lent 
him  money  to  enable  him  to  compound  with  his  other  creditors, 
which  the  creditor,  at  the  time  of  giving  the  release,  knew  they  had 

refused  to  do,  unless  the  release  was  given.  It  was 
[  *  1137  ]  *  held  by  the  Court  of  Appeal  in  Chancery,  affirming  the 

decision  of  Sir  IF.  Page  TFood,  V.-C.  (1  Johns.  155),  that 
the  creditor  was  entitled  to  be  restored  to  his  rights  against  the 
surety.  It  was  also  held  by  the  Vice-Chancellor,  that  the  creditor 
was  entitled  to  such  relief  only  upon  the  terms  of  repaying  the 
surety's  friends  the  sums  lent  by  them,  with  the  right  of  standing  in 
their  places  against  the  surety;  but  on  appeal,  the  provisions  in  their 
favour  were  struck  out,  and  the  decree  made  simply  without  preju- 
dice to  their  rights. 

A  deed  under  the  Bankruptcy  Act,  1861,  sect.  192,  is  not  invalid 
although  it  has  no  clause  reserving  rights  against  suretips,  unless 
it  is  shown  that  there  are  creditors  secured  by  sureties,  because  it 
cannot  be  assumed  that  there  are  such  creditors:  Johnson  v.  Bar- 
rett, 1  L.  R.  Ex.  65;  Poole  v.  Willats,  4  L.  R.  Q.  B.  630. 
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A  surety  may,  by  further  contract  with  the  creditor,  convert  him- 
self, in  relation  to  the  debt  for  which  he  was  surety,  into  a  princi- 
pal debtor;  and  thus,  upon  a  release  being  given  to  the  party  who 
was  in  the  first  instance  the  principal,  lose  the  benefit  of  the  dec- 
trine,  that  a  release  of  the  principal  releases  the  surety:  llc<t<l>'  v. 
Lowndes,  23  Beav.  301;  Defriea  v.  Smith,  10  W.  R.  (V.-C.  S.)  189. 
•  So,  likewise,  one  of  two  principal  debtors,  who,  by  arrangement 
with  his  co-debtor  only,  has  become  merely  a  surety  for  the  debt, 
will  not  be  released  from  his  liability  by  the  creditor  giving  time 
to  his  co-debtor,  because  as  regards  the  creditor  they  both  remain 
principal  debtors,  and  a  creditor  by  giving  time  to  one  of  two  co- 
de Mors  does  not  thereby  release  the  other.  See  Swire  v.  Redman, 
1  Q.  13.  D.  530,  and  the  remarks  therein  upon  Oakeley  v.  Lasheller, 
4  C.  &  F.  207;  10  Bli.  (N.  S.),  548;  Wilson  v.  Lloyd,  10  L.  B.  Eq. 
00,  70;  Maingay  v.  Lewis,  3  I.  R.  C.  L.  4(J5;  5  I.  K.  C.  L.  229. 

Where  a  principal  debtor  is  discharged  by  operation  of  law,  as 
for  instance,  in  an  ordinary  bankruptcy  {Browne  v.  Can;  7  Bing. 
508,  514,  575),  by  a  resolution,  to  which  the  creditors  were  parties, 
in  proceedings  by  way  of  liquidation  under  the  125th  section  of  the 
Bankruptcy  Act,  1809  (repealed  by  the  Bankruptcy  Act,  1883,  46 
&  47  Vict.  c.  52),  (Ellis  v.  Wilmot,  10  L.  R.  Ex.  10,  15),  or  by  a 
resolution  passed  under  the  126th  section  of  the  Bankruptcy  Act, 
1809,  accepting  a  composition:  Megralh  v.  Gray,  9  L.  R.  C.  P.  210; 
Ellis  v.  Wilmot,  10  L.  R.  Ex.  10,  15;  Ex  parte  Jacobs,  10  L.  R. 
(Ch.  App.)  211,  overruling  Wilson  v.  Lloyd,  10  L.  R.  Eq.  00),  al- 
though the  resolution  contained  no  •  reservation  of  rights  against 
sureties,  and  whether  the  creditor  attended  and  voted  at  a  meet- 
ing or  not,  the  sureties  would  not  be  discharged.  See 
*  the  judgment  of  Mellish,  L.J.,  in  which  James,  L.J.,  [*1138] 
concurred :  Ex  parte  Jacobs,  In  re  Jacobs,  10  L.  R.  Ch. 
App.  211,  214,  in  which  are  the  following  important  remarks,  "We 
think  that  a  discharge  of  a  debtor  under  a  liquidation  or  a  composi- 
tion is  really  a  discharge  in  bankruptcy  by  operation  of  law.  Where 
a  creditor  agrees  to  a  composition  by  deed  or  agreement  with  the 
principal,  in  this  case  the  acceptor,  it  is  by  his  act  alone  that  the 
acceptor  is  discharged,  and  the  position  of  the  surety,  viz.,  the 
drawer,  altered.  Where,  however,  a  debtor  summons  his  creditors 
under  the  125th  and  120th  sections  of  the  Bankruptcy  Act,  1SG9, 
the  proper  majority  of  the  creditors  have  power  to  assent  to  the 
terms,  by  which  the  debtor  is  to  be  discharged,  whether  the  creditor 
who  is  a  holder  of  the  Bill  chooses  to  attend  or  net,  or  chooses  to 
vote  or  not.  The  conse  quence  of  holding  that  the  holder  of  a  Bill 
could  not  vote  at  a  meeting  of  the  acceptor's  creditors  without  dis- 
charging the  drawer,  would  be  that  in  many  cases  a  great  number, 
and  in  some  cases  the  majority,  of  the  creditors  could  not  vote  at 
the  meeting.  On  the  other  hand,  if  resolutions  for  liquidation'  by 
arrangement  or  for  composition  were  to  contain  a  reserve  of  reme- 
dies by  the  creditors  against  any  other  person  than  the  debtor-  the 
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consequence  would  be  that  the  debtor  would  not,  either  by  ar- 
rangement or  by  composition,  be  completely  discharged  from  any 
of  his  debts  in  respect  of  which  the  creditor  had  a  remedy  against 
any  other  person,  which  we  think  would  be  contrary  to  the  intention 
of  the  act." 

But  the  surety  will  be  released  if  the  principal  creditor  releases 
the  estate  of  the  bankrupt  upon  a  bargain  without  proof  of  his  debt 
against  it  and  without  notice  to  the  surety:  Pledge  v.  Buss,  Johns. 
663,  667.  [In  the  State  of  Pennsylvania  the  effect  given  to  a  guar- 
anty is,  that  the  creditor  must  first  push  the  principal  debtor  to 
iusolvency  before  resorting  to  the  party  secondarily  liable:  Parker 
v.  Culbertson,  1  Wal.  Jr.  149;  Marlberger  v.  Potts,  4  Harris,  13; 
Reigart  v.  White,  21  P.  F.  Smith,  438.] 

VI.  Surety  when  discharged  by  the  creditor  taking  another  secur- 
ity from  the  debtor.] — -Where  the  creditor  takes  a  second  security 
i:i  satisfaction  of  the  first,  the  surety  will  be  discharged:  Clarke  v. 
Henty,  3  Y.  &  C.  Exch.  Ca.  187.     See  also  Boater  v.  Mayor,  19  C. 

B.  (N.  S.)  76. 

But  the  taking  of  further  security  from  the  debtor,  if  it  be  not 
in  lieu  of  the  original  security,  will  not  have  the  effect  of  discharg- 
ing the  surety.  Thus,  in  Gordon  v.  Calvert,  4  Buss.  581,  B.  being 
hired  as  a  clerk  to  A.  &  Co.,  but  not  for  any  definite  period,  C.  & 
D.  joined  with  him  in  a  bond  to  secure  his  duly  accounting  for  his 
receipts.  C.  died,  and  his  executrix  gave  a  written  notice  to  A.  & 
Co.,  that  she  would  no  longer  remain  surety.  A.  &  Co.  communi- 
cated this  notice  to  B  ,  and  required  and  obtained  from 
[  *1139]  him  the  bond  of  another  surety.  D.  died,  and  also  *the 
new  surety,  and,  four  years  and  a  half  after  the  death  of 

C,  B.  died,  when  deficiencies  were  found  in  his  accounts,  subse- 
quent to  the  notice.  It  was  held  by  Lord  Lyndhurst,  that,  as  there 
was  nothing  to  show  that  the  obligees  acquiesced  in  the  wish  of  the 
executrix  to  be  released,  and  there  was  no  ground  on  which  the 
Court  could  say  that,  when  the  second  bond  was  executed,  there 
was  an  intention  to  give  up  the  first;  and,  as  it  was  reasonable  to 
require  a  further  security,  as  the  executrix  of  C.  would  be  answera- 
ble only  to  the  extent  of  the  assets,  the  executrix  of  C.  had  no 
equity  to  restrain  A.  &  Co.  from  proceeding  at  law  on  the  bond. 
See  S.  C,  2  Sim.  253;  Calvert  v.  Gordon,  7  B.  &  C.  809;  and  see 
Eyre  v.  Everett,  2  Russ.  381;  Bank  of  Ireland  v.  Beresford,  6. Dow, 
233;  Hodgson  v.  Nugent,  5  T.  R.  277;  Melvill  v.  Glendinning,  7 
Taunt.  126;   Twopenny  v.  Young,  3  B.  &  C.  208. 

VII.  How  far  a  release  or  discharge  of  one  surety  by  the  creditor 
will  operate  as  a  discharge  of  another.) — It  seems  to  be  settled  at 
law,  that  a  release  or  discharge  of  one  surety  by  the  creditor,  even 
when  founded  on  a  mistake  of  law,  operates  as  a  discharge  of  the 
others:  Cheetham  v.  Ward,  1  B.  &  P.  633;  Nicholson  v.  Revill,  4  A. 
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&  E.  675;  S.  C,  6  N.  &  M.  200;  Rex  v.  Bayley,  1  C.  &  P.  435; 
Cocks  v.  Nash,  i  M.  A:  Sc.  1G2. 

It  has,  however,  been  held  in  equity  that  a  mere  composition  with 
ono  of  the  sureties  would  not  have  that  effect.  Thus,  in  Ex  parte 
Gifford,Q  Ves.  805,  Marshall  and  Haig,  creditors  of  Bedford,  upon 
a  promissory  note,  requiring  a  further  security,  Bedford,  Niblock, 
Burgess,  and  Baylis  joined  in  a  promissory  note  as  a  collateral 
security.  Bedford,  Niblock,  and  Burgess,  became  bankrupts.  Mar- 
shall and  Haig  proved  the  whole  debt  under  each  commission,  and 
afterwards  brought  an  action  against  Baylis,  who  entered  into  a  com- 
position with  his  creditors,  under  which  Marshall  and  Haig  received 
a  dividend  of  4s.  in  the  pound,  and  gave  Baylis  a  receipt  in  full  for 
the  said  debt,  and  all  other  demands  from  him.  The  dividend  paid 
by  the  estate  of  Bedford  was  As.  in  the  pound,  and  that  by  tho  es- 
tate of  Niblock  and  Burgess,  5s.  A  petition  was  presented,  pray- 
ing that  proof  against  tho  estate  of  Niblock  and  Burgess  might  be 
expunged.  Lord  Eldon  dismissed  the  petition.  "  The  principal," 
observed  his  Lordship,  "  is  to  discharge  all  the  obligations  of  all 
the  sureties;  but  they  stand,  with  regard  to  each  other,  in  a  relation 
which  gives  rise  to  this  right,  among  others,  that,  if  one  pays  more 
than  his  proportion,  there  shall  be  a  contribution  for  a  proportion  of 
the  excess  beyond  the  proportion,  which,  in  all  events,  he  is  to 
pay.  Tho  party  has  a  right  to  say  for  himself,  he  will 
*  not  consider  the  relation,  but  will  take  Gs.,  though  tho  [  *1140  ] 
surety  is  liable  to  pay  10s.  Ho  may  say  ho  will  be  pas- 
sive as  to  the  other  4s.;  or  he  will  discharge  the  whole  debt,  and  at 
his  own  risk,  as  to  the  remedy  against  the  other  surety;  or  he  may 
reserve  the  remedy  against  the  co  surety  expressly.  It  depends  upon 
the  effect  and  terms  of  the  bargain  actually  entered  into.  It  might 
be  prudent  in  this  very  case,  for  Baylis,  Bedford's  son-in-law,  to  say 
he  would  pay  4s.  in  the  pound,  recollecting  that  Niblock  and  Bur- 
gess must  pay  more  than  10s.  in  the  pound  before  any  demand 
could  be  made  by  them  against  Baylis,  and  recollecting  the  reme- 
dies against  Bedford.  The  question,  therefore,  is,  under  the  circum- 
stances, what  did  they  mean?  As  to  tho  receipt,  the  creditor  con- 
tends there  is  no  difference  whether  there  is  an  express  reservation 
of  the  remedies  against  the  co-sureties.  But  that  distinction  has 
been  taken.  At  the  time  of  Mr.  Richard  Burke's  Case,  Lord  Thnr- 
loio  admitted,  that,  if  there  is  a  reserve  of  the  remedies  against  the 
others,  there  is  consent  of  the  party  with  whom  the  composition  is 
made;  and  if,  out  of  that,-  a  demand  arises  against  him;  it  is  a  de- 
mand which  began  to  exist  with  his  consent,  expressed  in  the  terms 
of  the  contract,  and,  under  some  circumstances,  wisely  and  pru- 
dently given;  for  the  party  would  not  have  entered  into  the  contract 
unless  he  was  allowed  to  contract  for  that  remedy  over  against  tho 
co-sureties.  If  Niblock  and  Burgess  should  not  pay  more  than 
their  moiety,  the  contract  would  be  a  beneficial  contract  for  Baylis: 
for,  though  paying  more  than  Baylis,  they  would  not  pay  enough 
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to  bring  an  assumpsit  against  him.  That  would  not,  therefore,  be 
an  imprudent  bargain  for  Baylis  to  make.  It  may,  however,  never 
be  necessary  to  decide  this,  as  it  depends  upon  what  dividends  the 
estates  of  Bedford  and  of  Niblock  and  Burgess  pay.  But  I  have 
a  strong  opinion  that  under  the  circumstances,  the  other  persons 
liable  upon  this  note  are  not  discharged,  because  Baylis  was  con- 
tented to  make  a  bargain,  the  effect  of  which  leaves  him  to  his 
chance  as  to  his  ultimate  liability  between  him  and  his  co-surety; 
and,  therefore,  that  relief  cannot  be  given  even  to  the  extent  to 
which  it  is  now  modified." 

The  principle  upon  which  this  case  appears  to  be  decided  is  this, 
that,  since  a  creditor,  who  has  given  a  discharge  to  one  surety  for 
the  proportion  which  he  was  liable  to  contribute  towards  the  pay- 
ment of  the  general  debt,  has  no  right  to  proceed  against  the  other 
sureties  for  more  than  their  proportion  of  it,  no  injury  is  done  to 
them  by  the  discharge  of  their  co-surety.  In  Stirling  v.  Forrester, 
3  Bligh,  591,  Lord  Redesdale  says,  "If  the  creditor  discharges 
one  of  the  co  parceners,  he  cannot  proceed  for  the 
[  *  1141  ]  '"whole  debt  against  the  others:  at  the  most  they  are 
only  bound  for  their  proportions."  The  principle  as  to 
co-sureties  is  the  same. 

The  doctrine,  however,  of  Lord  Eldon  is  treated  by  Sir  W.  Page 
Wood,  V.-C,  in  Evans  v.  Bremridge,  2  K.  &  J.  183;  as  expressly 
overruled  by  Nicholson  v.  Revill,  4  A.  &  E.  675;  G  N.  &  M.  192,  211. 

Certainly  some  of  the  remarks  made  by  Lord  Denman  in  the 
case  of  Nicholson  v.  Revill  (4  Ad.  &  Ell.  675),  on  the  doctrine  of 
Lord  Eldon,  i  n  Ex  parte  Gifford,  throw  doubt  on  its  correctness, 
on  the  supposition  that  Lord  Eldon  had  held  that  a  creditor  could 
release  one  joint  and  several  debtor,  and  hold  another  liable  by  a 
reserve  of  remedies.  Lord  Eldon,  however,  meant  only  to  apply 
the  doctrine  to  cases  where  there  was  no  release,  but  a  composition 
or  giving  time,  not  amounting  to  a  release :  Kearsley  v.  Cole,  16  M. 
&  W.  126,  per   Parke,  B. 

A  release,  however,  of  one  surety  may  be  so  qualified  by  the 
reservation  of  remedies  against  the  co-sureties  that  it  will  be  con- 
strued as  a  covenant  not  to  sue,  and  it  will  thus  be  prevented  from 
operating  as  a  discharge  of  a  co-surety.  Thompson  v.  Lack,  3  C, 
B.  540,  552;  Price  v.  Barker,  4  Ell.  "&  B.  760;  and  see  Solly  v. 
Forbes,  2  Brod.  &  B.  38;  Payler  v.  Homersham,  4  M.  &  S.  423; 
North  v.  Wakefield,  13  Q.  B.  563;  Bailey  v.  Edwards,  4  B.  &  Sm. 
761;  Edwin  v.  Lancaster,  13  W.  K.  Q.  B.  857;  Keyes  v.  Elkins,  5 
B.  &  Sm.  240. 

A  mere  receipt  given  to  one  of  the  debtors  will  not  amount  to  a 
release  so  as  to  release  another  joint  debtor,  if  it  appears  from  the 
surrounding  circumstances  that  itwas  not  intended  to  be  so  given. 
Ex  parte  Good,  In  re  Armitage,  5  Ch.  D.  46;  and  see  North  v. 
Wakefield,  13  Q.  B.  536,  541;   Watters  v.  Smythies,  2  B.  &  Ad.  889, 
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VIII.  Surety  discharged  by  the  creditor  either  losing  or  not  making 

a  proper  use  of  securities.] — As  a  surety  on  payment  of  the  debt, 
even  a  mere  endorser  of  a  bill  of  exchange  (Duncan,  Eo.r  <(•  Co.  v. 
North  and  South  Wales  Bank,  6  App.  Ca.  1,  reversing  S.  ('.,  11  Cb. 
D.  88)  is  entitled  to  all  tbo  securities  in  the  bands  of  tbe  creditor, 
whether  he  is  aware  of  their  existence  or  not  (ante,  Vol  L,  pp.  125, 
120),  eventhough  they  were  given  after  the  contract  of  suretyship 
(Pearl  v.  Deacon,  24  Beav.  180;  1  De  G.  &  J.  401;  Lake  V. 
Brut  ton,  18  Beav.  134;  8  De  G.  Mae.  &  G.  440;  Pledge  v.  Buss, 
Johns.  063,  668;  Campbell  v.  BothweU,  38  L.  T.  (N.  S.  ),  33;  over- 
ruling Newton  v.  (JhorUon,  10  Hare,  040;  2  Drew.  333;  Bechervaise 
v.  Lewis,  7  L.  It.  C.  P.  372;  20  W.  R.  (0.  P.)  726);  if  the  creditor, 
who  has  had,  or  ought  to  have  had  them  in  his  full  possession  or 
power,  loses  them,  or  permits  them  to  get  into  tbe  pos- 
session of  tbo  debtor,  or  *  does  not  make  them  effectual  [  *  1142  ] 
by  giving  proper  notice  (Strange  v.  Fooks,  4  Gift'.  408), 
the  surety  to  the  extent  of  such  security  will  be  discharged:  Capel  v. 
Butler,  2  S.  &  S.  457;  Ex  parte  Mure,  2  Cox,  63;  Law  v.  The  East 
India  Company,  4  Ves.  824;  Williams  v.  Price,  1  S  &  S.  5S1; 
Philips  v.  Astling,  2  Taunt.  200;  Wulff  v.  Jay,  7  L.  R.  Q.  B. 
750,  704;  27  L.  T.  Rep.  (N.  S.)  118, 120.  [The  courts  of  the  several 
States  of  the  Union  have  established  tbo  rule  that  equity  will  compel 
the  creditor  to  sue  at  the  request  of  tbe  surety,  ami  if  bo  does 
not  comply  with  that  request  and  the  surety  would  bo  thereby 
injured;  the  surety  will  thereupon  bold  himself  discharged:  Rut- 
ledge  v.  Greenwood,  2  Dessons,  389;  Conrad  T.  Toy,  18  P.  F. 
Smith,  381 ;  Linger  v.  Troutman,  49  Barb.  183.] 

Thus  the  omission  of  acts  which  were  necessary  to  perfect  an  as- 
signment or  transfer — as  the  omission  to  comply  with  statutory  for- 
malities (Watson  v.  Allcock,  4  De  G.  Mac  &  G.  242;  1  Sm.  &  G. 
319)  to  register  an  assignment  of  a  ship  (Capel  v.  Butler,  2  S.  &  S. 
457,  and  see  Straton  v.  Rastall,  2  T.  R.  300),  to  insure  works  ac- 
cording to  contract  (Watts  v.  Shuttle-worth,  7  H.  &  N.  353;  5  lb. 
235),  to  register  a  bill  of  sale  given  as  a  security,  and  to  enter  into 
possession  in  default  in  payment  of  interest,  thereby  enabling  the 
trustee  in  bankruptcy  to  sell  the  property:  Wulff  v.  Jay,  7  L.  R. 
Q.  B.  750;  negligence  also  on  the  part  of  the  creditor  in  not  pre- 
senting a  bill  of  exebango  for  payment  at  maturity  (Latham  v. 
Chartered  Bank  of  India,  17  L.  R.  Eq.  205),  in  taking  notes  of  a 
bank  shortly* before  it  stopped  payment  and  drafts  on  its  London 
agents,  when  cash  might  have  been  obtained  (Lichfield  Union  v. 
Greene,  1  H.  &  N.  884),  in  not  realizing  a  collateral  security,  which 
would  havo  produced  enough  to  pay  the  debt  (Mutual  Loan  As- 
sociation v.  Sudloiv,t)  C.  B.  N.  S.  449),  in  not  enforcing  a  remedy 
against  the  principal  debtor,  as,  for  instance,  by  withdrawing  exe- 
cution (Mayheivv.  Crickett,2  Swanst.  185),  have  been  held  sufficient 
to  discbarge  the  surety  to  the  extent  of  the  loss  occasioned  by  such 
omission  or  negligence  on  the  part  of  the  creditor. 
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A  surety,  moreover,  will  be  released  if  the  creditor  by  reason  of 
what  he  has  done  cannot,  on  payment  of  his  surety,  give  him  the 
securities,  in  exactly  the  same  condition  as  they  formerly  stood  in 
his  hands.  Thus,  in  Pledge  v.  Buss,  Johns.  603,  a  creditor  holding 
a  mortgage  for  a  debt  for  which  the  plaintiffs  was  surety,  after  the 
bankruptcy  of  the  principal  debtor,  without  notice  to  the  surety, 
instead  of  going  in  under  the  bankruptcy  and  applying  to  have  the 
security  realised  or  valued,  and  to  be  admitted  to  prove  for  the 
remainder,  released  the  assignees  and  the  bankrupt's  estate  in  con- 
sideration of  the  conveyance  to  him  of  the  equity  of  redemption. 
It  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  the  surety  was  dis- 
charged, and  that  it  was  not  enough  for  the  creditor  to  allow  in 
account  the  dividends  released,  and  to  give  a  new  charge  on  the 
mortgaged  premises. 

If  the  creditor  appropriates  any  security  for  the  debt 
[  *  1143  ]  to  another  *  purpose,  the  surety  will,  to  the  extent  of 
the  value  of  the  security,  be  discharged.  Thus  in  Pearl 
v.  Deacon,  24  Beav.  186,  the  plaintiff  was  surety  upon  a  promissory 
note  to  the  defendants  for  a  sum  lent  by  them  to  their  tenant, 
and  the  defendants  also  took  a  mortgage  of  the  tenant's  furniture 
for  the  same  debt.  They  afterwards,  under  a  distress,  took  the 
same  furniture  for  arrears  of  rent.  It  was  held  by  Sir  John  Romilly, 
M.  R,  that  as  regarded  the  plaintiff  (the  surety)  the  produce  of 
the  furniture  was  first  applicable  to  the  payment  of  the  promissory 
note,  and  that  the  landlords  could  not,  as  against  the  surety,  apply 
it  in  payment  of  the  rent.  "If,"  said  his  Honor,  "the  creditor  makes 
available  any  of  his  securities,  the  surety  is  entitled  to  the  benefit 
of  it."  This  decision  was  on  appeal  affirmed  by  the  Lords  Justices, 
1  De  G.  &  Jo.  461.  See  also  Kinnaird  v.  Webster,  10  Ch.  D.  139, 
144. 

Where,  however,  the  debtor  becomes  bankrupt,  a  surrender  of  a 
policy  of  assurance  to  the  office  in  consideration  of  a  sum  of  money 
to  the  personal  representatives  of  the  creditor  who  proved  for  the 
rest  of  the  debt,  has  been  held  not  to  discharge  a  surety.  See 
Coatesv.  Coates,  33  Beav.  249;  where  Sir  John  Romilly,  MR,  ob 
served  that  "it  was  the  duty  of  the  creditor  to  sell  and  realise  the 
security;  by  so  doing  he  could  alone  make  the  estate  of  the  princi- 
pal debtor  available  for  the  payment  of  a  dividend  on  the  debt 
for  which  the  surety  was  liable,  and  consequently  the  benefit  of 
which  dividend  is  obtained  by  the  surety  in  further  discharge  of 
his  debt." 

The  creditor  may  lawfully  assign  both  the  debt  and  the  securities, 
and  the  assignee  thereupon  acquires  the  right  of  the  creditor 
against  the  surety,  the  obligation  also  of  the  creditors  to  preserve 
the  securities  attaches  upon  the  assignee,  and  ihe  rights  of  the  as- 
signee will  not  be  lost  in  consequence  of  his  not  giving  to  the  surety 
notice  of  the  assignment,  but  by  omitting  to  give  such  notice  ho 
will  run  the  risk  of  the  consequences  of  a  payment  made  by  the 
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surety  to  the  assignor:    Wheat  ley  v.  Bastoic,   7  De  G.   Mac.    &  G. 
261.     See,  however,  the  remarks  upon  this  case  in  Strange  v.  Fooks, 

4  Giff.  408. 

A  surety,  however,  will  not  be  discharged  where  a  security  be- 
comes worthless,  unless  it  became  so  by  act  of  the  creditor:  llard- 
uiick  v.    Wright,    35    Beav.    133.     And  see    Rainbow   v.    Juggins, 

5  Q.  B.  D.  138,  422. 

A  creditor,  having  a  security,  did  not  discharge  a  surety  for  the 
debt,  by  electing  under  the  Bankruptcy  Act,  1869  (32  A:  33  Vict. 
c.  71),  s.  1(3,  subs.  4,  to  give  up  his  security  to  the  trustee  in  bank- 
ruptcy, and  prove  for  his  whole  debt.  See  Rainbow  v.  Juggins,  5 
Q.  B.  D.  422,  425. 

*"\Yith  regard  to  a  security  given  by  co-sureties,  it  [*1144] 
seems  that  there  is  an  equity  that  it  must  not  be  wasted 
(Margretts  v.  Gregory,  10  W.  R.  (Ex.)  030,  per  Bramirell,  B. ), 
but  a  fair  dealing  by  the  creditor  with  the  surety's  security  under 
which  the  creditor  sets  off  the  surety's  share  of  the  debt  due  to  him 
against  the  proceeds  of  the  security  does  not  preclude  a  resort  to 
the  other  securities  for  their  respective  shares  of  the  debt:  Mar- 
gretts v.  Gregory,  10 W.  R.  (Ex.)  630. 

It  seems,  however,  that  a  surety  of  a  bond  for  the  due  perform- 
ance of  duties  by  a  person  answerable  to  the  Crown,  will  not  be 
discharged  through  tho  laches  of  the  officers  of  the  Crown  in  neglect- 
ing to  re-register  the  bond  in  Ireland,  so  as  to  discharge  the  lands 
of  the  principal  from  liability  under  it,  inasmuch  as  laches  cannot 
be  attributed  to  the  Crown:   The  Queen  v.  Fay,  4  L.  R.  Ir.  606. 

IX.  Different  views  formerly  taken  as  to  the  liabilities  of  sureties 
of  law  and  in  equity.] — The  liabilities  of  sureties  were  governed 
by  the  same  principles  at  law  as  in  equity.  And,  although  differ- 
ent doctrines  formerly  prevailed  at  law,  it  was  afterwards  firmly  es- 
tablished, that  the  same  principles  which  had  been  held  to  discharge 
a  surety  in  equity,  would  operate  to  discharge  him  also  at  law. 
However,  although  the  same  relief  might  be  obtained  in  both,  a 
Court  of  equity  would  not  have  sent  a  party  who  was  suing  thero 
to  a  Court  of  law  for  the  discharge  towbich  he  was  equally  entitled 
in  equity:  Samuell  v.  Hoicarth,  3  Mer.  278;  Mayhew  v.  Crickett,  2 
Swanst.  185;  Hawkshaivx.  Parkins,  2  Swanst.  539,  546;  Eyerv.  Eve- 
rett, 2  Russ.  382;  Mackintosh  v.  Wyatt,  3  Hare,  567.  See  also  Moore 
v.  Boicmaker,  6  Taunt.  379;  S.  C,  2  Marsh.  81;  Melvil  v.  Glend in- 
ning, 7  Taunt.  126;  Philpot  v.  Briant,  4  Bing.  717. 

Relief,  however,  might  sometimes  have  been  had  in  equity,  where 
it  could  not  formerly  have  been  obtained  at  law.  Thus,  where  it  did 
not  appear  upon  the  face  of  the  instrument  that  a  person  was  a 
surety;  if,  for  instance,  in  a  bond,  the  principal  debtor  and  surety 
were  bound  jointly  and  severally,  the  surety,  as  is  laid  down  in  the 
principal  case,  could  not,  at  laic,  aver  by  pleading  that  he  was  bound 
only  as  surety  {Lewis  v.  Jones,  4  B.  &  C.  506),  and  the  remarks  of 
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Lord  Abinger,  in  Ashbee  v.  Pidduck,  1  Mee.  &  W.  564;  Red  vide 
Laxton  v.  Peat,  2  Camp.  185;  Hall  v.  Wilcox,  1  M.  &Rob.  58;  but  in 
equity,  although  they  both  appeared  as  principals,  parol  evidence 
was  always  admissible  to  show  that  one  was  only  a  surety.  The 
consequent  was  that,  upon  the  creditor  giving  farther  time  to  the 

principal  debtor,  knowing  him  to  be  such,  the  surety,  upon 
[  *  1145  ]    proving  that  fact,  might  have  relief  in  equity,  ^although 

he  would  formerly  still  be  held  bound  at  law,  as  be  would 
appear  there  only  as  a  principal:  Craythorne  v.  Swinburne,  4  Ves. 
160,  170;  Clinton  v.  Hooper,  1  Ves.  jun.  173;  3  Bro.  C.  C.  201; 
Clarke  v.  Henty,  3  Y.  &  C.  Exch.  Ca.  187;  Ashbyw.  Pidduck,  1  Mee. 
&  W.  564;  Oakley  v.  Pasheller,  4  C.  &  F.  207;  Oriental  and  Finan- 
cial Corporation  v.  Overend,  Gurney  and  Co.,  7  L.  R.  Ch.  App.  142, 
affirmed  Dora.  Proc.  nom.  Liquidators  of  Overend,  Gurney  and  Co. 
v.  Liquidators  of  Oriental  Financial  Corporation,  7  L.  R.  Ho.  Lo. 
348;   Wilson  v.   Lloyd,  16  L.  R.  Eq.  60. 

But  since  equitable  pleas  were  used  at  common  law,  it  might  be 
shown  that  a  person  appearing  on  the  face  of  an  instrument  as  a 
principal  was  only  a  surety  (Davies  v.  Stainbank,  6  Do  G.  Mac.  &  G. 
679;  Pooley  v.  Harradine,  7  Ell.  &  Bl.  431;  Mauley  v.  Boycott,  2 
Ell.  &  Bl.  46;  Wake  v.  Harrop,  1H.&C.  202;  Greenough  v.  McClel- 
land, 2  Ell.  &  Ell.  424;  Re  Mutual  Loan  Fund  Association  v.  Sudlow, 

5  C.  B.  N.  S.  449;  Taylor  v.  Burgess,  5  H.  &  N.  1;  Lawrence  v. 
Walmsley,  12  C.  B.  N.  S.  799;  Bailey  v.  Edwards,  4  B.  &  S.  761; 
Ewin  v.  Lancaster,  13  A\7.  R.  (Q.  B. )  857),  and  it  seems  that  in  order 
that  a  surety  might  be  discharged  by  a  creditor  giving  further  time, 
it  was  sufficient  that  the  true  relationship  between  the  parties  should, 
although  after  the  original  contract,  be  known  to  him  at  or  before 
the  extension  of  time.  See  The  Oriental  Financial  Corporation  v. 
Overend,  Gurney,  and  Co.,  7  L.  R.  Ch.  App.  142;  20  W.  R.  (L.  C.) 
253,  disapproving  of  Ex  parte  Graham,  1  De  G.  Mac.  &  G.  (Bank.) 
396.     See  also  Strong  v.  Foster,  17  C.  B.  201. 

And  it  is  immaterial,  when  two  trustees  appear  to  be  principal 
creditors,  whether  one  of  them  was  merely  a  surety  at  the  origin  of 
the  contract  (Pooley  v.  Harradine,  7  E.  &  B.  431;  Greenough  v. 
M'Clelland,  2  Ell.  &  Ell.  424),  or  by  a  subsequent  change  become 
so  afterwards:  Maingay  v.  Lewis,  5  I.  R.  (C.  L.)  229. 

Again,  as,  in  general,  an  obligation  created  by  an  instrument 
could,  at  laiv,  only  be  dissolved  by  one  of  equal  force,  time  given  by 
mere  parol  agreement,  although  for  valuable  consideration,  would 
not  at  law  discharge  a  surety  by  an  instrument  under  seal,  as  a  bond 
(Davey  v.  Prendergrass,  5  B.  &  Aid.  187;   Woosnan  v.  Price,  1  Cr. 

6  Meo.  352;  Ashby  v.  Pidduck,  1  Mee.  &  W.  564);  or  by  matter  of 
record,  as  a  recognisance  (Bulteel  v.  Jarrold,  8  Price,  467).  In 
equity, .however,  the  rule  of  law  was  disregarded,  and,  as  what  was 
agreed  to  be  done  by  a  binding  agreement  is  looked  upon  as  done, 
relief  would  be  given:  Boivmakcr  v.  Moore,  3  Price,  214;  7  Price,  723; 
Blake  v.  White,  1  Y.  &  C.  Exch.  Ca.  420. 
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A  principal  creditor  might  he  held  at  law  to  have  re- 
leased  a  *surety  where  in  equity  the  surety  would  be  held  [  *  1140  ] 
still  liable;  as,  for  instance,  where  the  principal  creditor 
had  by  deed,  with  the  parol  consent  only  of  the  surety,  released  tin* 
principal  debtor:    Brooka  v.  Stuart,  1  Beav.  512. 

Where  the  debt  for  which  a  person  was  surety  became  due,  he 
mio-ht  file  a  bill  in  equity  to  compel  the  principal  to  discharge  him 
from  his  liability.  In  tho  words  of  an  old  case,  where  this  subject 
was  much  discussed, — '•Although  tho  surety  is  not  troubled  or  mo- 
lested for  the  debt,  yet  at  any  time  after  the  money  becomes  payable, 
the  Court  will  decree  tho  principal  to  discharge  it,  it  being  unrea- 
sonable that  a  man  should  always  have  such  a  cloud  hanging  over 
him;"  per  Lord  Keeper  in  Randan gh  v.  Hayes,  1  Vera.  lo9;  S.  ( '., 
2  Ch.  Ca.  140;  Bamsley  v.  Powel,  1  Ves.  283,  284;  Flight  v.  Cook, 
2  Yes.  019;  Bakery.  Shelbury,  1  Ch.  Ca.  70;  and  see  Antrobus  v. 
Davidson,  3  Mer.  579;  Lee  v.  Rook,  Mos.  318. 

In  Woolridge  v.  Norris,  6  L.  R.  Eq.  410,  a  surety  on  a  bond  to 
secure  a  money  debt,  was  secured  by  another  bond  of  indemnity  en- 
tered into  by  the  principal  debtor's  father,  who  had  died,  having  by 
will  devisod  certain  property  specifically  upon  trust  to  pay  the  debt. 
The  creditor  having  applied  to  tho  surety,  the  surety  had  recourse 
to  the  executors,  who  said  they  had  no  funds  in  hand,  and  that  they 
were  unable  under  the  will  t:>  raise  tho  money  by  sale  of  any  por- 
tion of  the  testator's  estate,  except  under  a  decree  of  tho  Court.  It 
was  held  by  Sir  G.  M.  Giffard,  V.-C,  that  the  surety,  though  he  had 
not  paid  anything,  was  entitled  to  maintain  a  bill  against  the  exec- 
utors for  administration,  payment  of  the  debt,  and  indemnity,  and 
that  it  was  not  necessary  that  the  bill  should  be  filed  on  behalf  of  all 
the  creditors:  see  also  Green  v.  Wyhn,  4  L.  R.  Ch.  App.  207. 

But  where  the  creditor  had  not  a  present  right  to  sue,  the  surety 
could  not  come  into  equity  to  bo  discharged  from  his  liability.  See 
Padicickv.  Stanley,  9  Hare,  027,  028,  where  Sir  George  Turner,  V.-C, 
said  that  he  considered  that  the  cases  in  which  such  a  jurisdiction 
is  exercised  by  the  Court,  are  cases  where  the  creditor  has  a  right  to 
sue  the  debtor,  and  refuses  to  exercise  that  right. 

As  by  tho  Judicature  Acts,  the  rules  of  Equity  prevail,  any  dis- 
tinctions which  may  have  existed  between  law  and  equity  will  now 
disappear. 

The  Roman-Dutch  law,  and  the  old  French  law  upon  the  subject 
of  this  note  were  discussed  before  the  Judicial  Committee  of  the 
Privy  Council  in  the  cases  of  Macdonald  v.  Bell,  3  Moore,  P.  C.'C. 
315;  Bellingham  v.  Freer,  1  Moore,  P.  C.  C.  333. 

\_Doetrine  of  Release  of  Surety  Restated.  — As  a  rule  a  surety  is 
discharged  by  the  creditor  agreeing  to  give  time  to  the  principal 
debtor.  This  rulo  holds  good  even  though  no  injury  could  accrue 
to  the  surety. 

The  agreement  by  the  creditor  to  give  time  to  the  principal  debtor 
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will  not  discbarge  the  surety  unless  it  is  of  a  binding  character 
and  unless  made  on  a  valuable  consideration. 

The  agreement  to  give  time  need  not  be  in  express  words  in  order 
to  have  the  effect  of  discharging  the  surety,  if  it  is  implied  it  will 
operate  to  release  the  surety.  But  the  mere  passive  inactivity  or 
omission  to  press  the  debtor  will  not  release  the  surety;  this  must 
be  distinguished  from  an  agreement  to  give  further  time.  The  agree- 
ment to  have  the  effect  of  discharging  the  surety  must  be  made  with 
the  principal  debtor  himself  for  if  an  agreement  is  made  with  a 
stranger,  and  for  a  valuable  consideration,  it  will  not  discharge  him. 

It  is  sometimes  difficult  to  say  what  really  was  the  period  at  which, 
by  the  contract  between  them,  the  principal  debtor  was  originally 
liable  to  pay  the  creditor.  This  sometimes  has  to  be  ascertained 
from  the  terms  of  the  original  contract,  and  in  such  a  case  the  words 
used  must  receive  a  reasonable  intei'pretation. 

In  other  cases  the  period  at  which  the  debtor  becomes  liable  to 
pay  the  creditor  is  not  indicated  by  any  express  agreement,  and  in 
such  a  case  the  time  at  which  the  debtor  becomes  liable  to  pay,  is 
the  time  at  which  legal  liability  accrues.  Accordingly,  custom  of 
trade  may  justify  the  indulgence  to  the  principal  debtor. 

If  the  agreement  to  give  additional  time  is  made  with  assent  of 
the  surety,  or  if.  he  subsequently  confirms  it,  he  is  not  released.] 
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*THE  RIGHT  HON.  GEORGE,  EARL  OF  [*  1147] 
HUNTINGDON  v.  FRANCES,  COUNTESS-DOW- 
AGER OF  HUNTINGDON. 


January  12,   1702. 

[REPORTED  2  BRO.   P.    C.    1,   TOML.   EDIT.] 

[S.   C,  3  Vern.  437;  1  Eq.  Ca.  Ab.  62;   Ca.  4;  4  Vin.   69;   Ca.  9; 
10  Vin.  345;  Ca.  17.] 

Mortgage  of  Wife's  Estate  of  Inheritance  for  the  Benefit  of 
her  Husband — Wife's  Estate  considered  only  as  a  Surety.] — A 
wife,  ichose  estate  was  in  settlement,  under  a  power  of  revocation 
and  new  appointment,  joins  tcith  her  husband  {to  buy  him  a  place) 
in  a  mortgage  of  the  estate  for  a  term  of  years,  subject  to  re- 
demption on  payment  of  the  sum  borrowed  and  interest  and  after 
the  expiration  or  sooner  determination  of  the  term  to  the  use  of 
the  wife  for  life  with  remainder  to  her  son  the  appellant  and  the 
heirs  of  his  body,  and  the  husband  covenanted  to  pay  the  money. 

Subsequently  the  husband  and  wife  assigned  the  mortgage  with  a  pro- 
viso that  if  either  should  pay  the  mortgage  debt,  the  term  should  be 
assigned  as  the  husband  and  wife  or  either  of  them  should  direct. 

The  husband  afterwards  paid  off  the  mortgage  debt,  and  by  a  deed 
to  which  the  wife  was  not  privy,  took  an  assignment  of  the  mort- 
gage in  trust  for  himself.  The  mortgage  being  for  a  term  of 
years,  the  husband  devised  it  for  the  benefit  of  his  younger  chil- 
dren. Bid  it  was  held,  that  the  appellant,  the  son  of  the  wife, 
was  entitled  to  have  the  term  assigned  as  he  should  direct,  dis- 
charged from  all  the  demands  of  the  younger  children. 

By  indenture,  dated  the  25th  November,  1681,  and  by  a  fine  levied 
in  pursuance  thereof,  Theophilus,  Earl   of  Huntingdon, 
and  Elizabeth,  his  then  wife,  settled  certain  *  lordships,   [*1148] 
manors,  lands,  and  hereditaments,  in  the  county  of  York, 
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which  were  the  estates  and  inheritance  of  the  Countess,  as  one  of 
the  daughters  and  co-heirs-at-law  of  Sir  John  Lewis,  to  the  use  of 
the  said  Countess  Elizabeth  and  her  assigns,  during  her  natural 
life,  and  after  her  decease,  to  the  use  of  the  appellant  her  son,  and 
the  issue  of  his  body,  with  other  remainders  over,  but  subject  to  a 
power  reserved  to  the  Earl  and  Countess  during  their  joint  lives,  to 
revoke  and  limit  new  uses. 

Sometime  afterwards,  the  Earl  being  desirous  of* purchasing  the 
place  of  Captain  of  the  Band  of  Gentlemen  Pensioners,  he  pre- 
vailed with  the  Countess  to  join  with  him  in  mortgaging  the  settled 
estate,  for  raising  4500Z.  to  make  such  purchase,  promising  to  repay 
the  money  out  of  the  jirofits  of  the  place,  or  otherwise. 

Accordingly,  by  a  deed  dated  the  1st  of  August,.  1682,  the  Earl 
and  Countess  revoked  all  the  former  uses,  and  declared,  that,  in 
consideration  of  4500Z.  paid  to  the  Earl  by  one  Cropper,  the  prem- 
ises should  remain  and  be  to  the  use  of  the  said  Cropper  for  a  term 
of  1000  years,  subject  to  redemption  on  payment  of  the  4500Z.  and 
interest;  and  after  the  expiration,  or  other  sooner  determination  of 
the  said  term,  to  the  use  of  said  Countess  Elizabeth  and  her  as- 
signs, during  her  natural  life,  with  remainder  to  the  appellant  and 
the  issue  of  his  body,  and  such  other  remainders  over  as  were  limited 
by  the  first  settlement.  And  by  this  deed  the  Earl  covenanted  that 
he  would  pay  off  the  mortgage -money. 

On  the  2nd  of  January,  1683,  Cropper,  together  with  the  Earl 
and  Countess,  assigned  over  this  mortgage  to  one  Mr.  Newport  and 
Sir  William  Cooper,  subject  to  a  proviso  or  agreement,  that,  if  the 
Earl  and  Countess,  or  either  of  them,  should  pay  the  4500Z.  and  in- 
terest, the  term  of  1000  years  should  be  assigned  to  the  said  Earl 
and  Countess,  or  to  one  of  them,  or  as  they  or  either  of  them  should 
appoint. 

The  Earl  having  afterwards  paid  off  this  mortgage,  procured  the 

term  to  be  assigned  by  deed,  dated  the  11th  of  Febru- 

[  *  1149]  ary,  1687,  to  Sir  John  Foach  and  the  respondent  *Sir 

Philip  Meadows,  in  trust  for  the  said  Earl,  his  executors, 

administrators,  or  assigns;  but  the  Countess  did  not  join  in,  or  was 

privy  to  this  assignment. 

On  the  24th  of  December,  1688,  the  Countess  died,  and  the  Earl 
continued  in  possession  of  the  estate  till  his  death,  applying  part  of 
the  profits  towards  the  maintenance  of  the  appellant,  who  was  the 
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reversioner,  and  the  residue  towards  satisfying  the  debt  secured  by 
the  said  mortgage. 

The  Earl  having  six  younger  children  by  his  second  wife,  to  be 
provided  for  out  of  his  personal  estate,  of  which  he  considered  this 
mortgage- money  to  be  part,  mado  his  will  on  the  11th  of  April,  1698, 
and  thereby  devised  the  said  mortgage,  and  all  other  his  personal 
estate,  to  the  respondent  Dr.  Gery,  his  executor,  in  trubt  for  his  said 
six  younger  children. 

In  1701  the  Earl  died;  and  in  Michaelmas  Term  in  that  year,  the 
appellant  exhibited  his  bill  in  tho  Court  of  Chancery  against  the 
respondent,  praying  an  account  of  the  rents  and  profits  of  the  estate 
from  the  death  of  his  mother;  and  that  the  defendant  Sir  Philip 
Meadows,  as  the  surviving  trustee  of  the  1000  years'  term,  might 
surrender  or  assign  the  same,  to  attend  the  inheritance,  free  from 
incumbrances. 

The  cause  being  at  issue,  was  heard  before  the  Lord  Keeper 
Wright,  on  the  12th  of  May,  1702  (a);  when  his  Lordship  decreed 
an  account  to  be  taken  of  what  rents  and  profits  had  been  received 
by  tho  late  Earl  out  of  the  mortgaged  premises  since  the  death  of 
the  Countess  Elizabeth;  and  that  the  same,  after  a  reasonable  allow- 
ance to  be  thereout  made  for  the  plaintiff's  maintenance  and  educa- 
tion, and  other  just  allowances,  should  be  applied  towards  the  dis- 
charge of  the  said  mortgage;  and,  on  payment  of  what  should  ap- 
pear to  be  remaining  due  thereon,  to  the  defendant  Dr.  Gery,  in 
trust  for  the  defendants  the  infants,  the  mortgage  was  to  be  assigned 
to  the  plaintiff,  or  as  he  should  appoint. 

From  this  decree  the  plaintiff  appealed;  insisting  that 
*  he  was  thereby,  in  effect,  decreed  to  pay  the  mortgage  [  *1150  ] 
debt,  which  was  wholly  a  debt  of  the  late  Earl,  ci-eated  to 
serve  his  particular  occasions,  and  never  was  in  any  shape  the  debt 
of  the  late  Countess,  nor  did  any  part  of  the  money  come  to  her 
use;  besides,  the  Earl  covenanted  in  the  mortgage  deed  to  pay  and 
satisfy  the  mortgage- money  and  interest;  and  this  covenant  being 
in  fact  performed,  the  term  ought  not  any  longer  to  have  been  kept 
on  foot,  unless  to  protect  and  defend  the  inheritance,  but  not  to 
charge  it.  That  the  appellant's  mother  being,  at  the  time  of  mak- 
ing this  mortgage,  tenant  for  life,  with  remainder  to  the  appellant 
in  tail,  and  the  premises  being  her  own  inheritance,  the  same  ought 

(a)  2  Vern.  437. 
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not  to  be  charged  farther  or  otherwise  than  she  agreed  or  consented: 
and  it  could  not  be  imagined  that  she  agreed  to  charge  her  land 
any  otherwise  than  to  stand  as  a  security  for  the  money  which  her 
husband  had  occasion  for,  and  was  thereby  enabled  to  borrow,  and  to 
be  exonerated  when  he,  the  principal  debtor,  should  pay  off  the  debt; 
but  she  never  meant  to  make  any  absolute  gift  of  so  much  money 
to  her  husband,  or  that  her  estate  should  stand  mortgaged  to  him, 
or  in  any  trust  for  him,  for  that  or  any  other  sum.  That  it  appear- 
ed by  proof  in  the  cause,  that  the  Earl,  in  order  to  gain  the  Countess's 
consent  to  the  mortgage,  had  promised  that  he  would  pay  off  the 
money  and  discharge  the  land;  but,  if  the  Earl  had  made  no  such 
promise,  yet  he  ought  not  in  conscience- to  be  deemed  a  mortgagee 
or  incumbrancer  upon  the  estate,  for  having  discharged  his  own 
debt,  which  he  alone  was  liable  to  pay,  and  to  be  sued  for,  by  virtue 
of  his  covenant;  and  it  was  not  agreeable,  either  to  reason  or  experi- 
ence, that  a  principal  debtor,  merely  by  paying  the  debt  he  owes, 
should  become  a  creditor,  and  charge  his  own  surety  with  the  pay- 
ment of  the  debt,  by  any  means  or  contrivance  whatever. 

On  the  other  side,  it  was  contended  that  the  late  Earl  was  com- 
pellable to  discharge  the  land  of  this  debt;  nor  did  the  Countess, 
when  she  agreed  to  mortgage  the  premises   for  raising  the  4500/., 

desire  or  insist  on  any  covenant  or  agreement  for  that 
[*1151]  purpose;  but    *  on  the  contrary,   by  the  assignment  of 

the  mortgage  in  January,  1683,  it  was  expressly  agreed, 
that,  on  payment  of  the  4500Z.,  the  term  should  be  assigned  to  the 
Earl  and  Countess,  or  as  they  or  either  of  them  should  direct.  That 
the  Earl  was  so  far  from  intending  to  exonerate  the  land  by  his 
paying  off  the  mortgage-money,  that  he  not  only  took  care  to  have 
the  mortgage  assigned  and  kept  on  foot;  but  also  considering  him- 
self as  a  creditor  for  the  money  so  advanced,  he  constantly,  after  the 
death  of  the  Countess,  kept  regular  and  exact  accounts  of  his 
receipts  and  payments  relating  to  the  mortgaged  premises.  That 
it  was  certainly  as  lawful  for  the  Earl  to  lay  down  the  money,  and 
take  an  assignment  of  the  mortgage,  as  it  would  have  been  for  any 
other  person  to  have  done;  and  therefore,  it  was  but  reasonable  that 
he  should  have  the  like  benefit  thereof,  to  reimburse  what  he  paid 
of  such  assignment,  as  a  stranger  might  have  had;  and  since  the 
Earl  had  thought  fit  to  leave  his  money  due  on  the  mortgage  as  a 
provision  for  his  six  younger  children,  who  had  very  slender  fortunes, 
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and  a  narrow  subsistence,  it  was  hoped  that  there  would  appear  no 
ground  or  reason  to  reverse  or  alter  his  decree 

But  after  hearing  counsel  on  this  appeal  (a),  it  was  ordered  and 
adjudged,  that,  so  much  of  the  decree  as  was  complained  of  should 
be  reversed,  and  that  the  premises  in  question  should  be  discharged 
from  any  demands  which  the  respondents,  the  Countess  of  Hunt- 
ingdon, or  her  children,  or  their  trustees,  or  either  of  them,  pre- 
tended to  have,  in  respect  of  the  4500/.  and  interest;  and  that  the 
term  should  bo  assigned  as  the  appellant  should  direct  or  appoint; 
and  that  the  profits  of  the  estate  in  question,  which  grew  due  and 
were  received  by  the  late  Earl  after  the  death  of  the  late  Countess, 
or  by  his  executors  since  his  death,  should  be  accounted  for  to  the 
appellant,  without  being  discounted  out  of  the  money  pretended  due 
on  the  mortgage;  but  the  Master  to  whoui  the  account  stood  referred 
was  to  make  the  respondents  all  such  allowances  for  the 
appellant's  maintenance  and  *  education,  and  for  all  [  *1152  ] 
moneys  laid  out  and  expended  in  or  about  the  manage- 
ment and  preservation  of  the  said  estate,  and  all  other  just  allow- 
ances as  in  the  decree  were  directed. 


It  is  a  well-established  general  rule,  that  wherever  a  person  mort- 
gages his  estate  to  secure  the  debt  of  another,  the  mortgagor  stands 
in  the  relation  of  surety  towards  the  debtor,  whom  he  can  call  upon 
to  exonerate  his  estate  (Lee  v.  Rook,  Mos.  318;  Peirs  v.  Peirs,  1 
Ves.  521;  Evelyn  v.  Evelyn,  2  P.  "Wins.  659),  and  that  whenever 
husband  and  wife  mortgage  the  estate  of  inheritance  of  the  wife  for 
the  benefit  of  the  husband,  her  estate  being  considered  only  as  a 
surety  for  the  debt,  she  will,  as  any  other  surety,  be  entitled  to  ex- 
oneration, and  after  the  death  of  the  husband,  the  wife  or  her  heir 
will  be  entitled  to  have  it  exonerated  out  of  the  real  and  personal 
estate  of  the  husband.  Even  a  creditor  of  the  wife's  upon  the  re- 
fusal of  her  representatives  to  take  proceedings,  may  commence  an 
action  to  obtain  exoneration:  Lancaster  v.  Evors,  10  Beav.  154,  200. 
And  see  Stamford,  Spalding,  and  Boston  Railway  Company  v.  Ball, 
31  L.  J.  N.  S.  Ch.  143.  [Where  the  real  estate  of  a  wife  is  mort- 
gaged to  secure  the  debt  of  her  husband,  she  occupies  the  position 
of  a  surety  and  she,  and  those  claiming  under  her,  are  entitled  to 
the  benefit  of  the  rules,  prohibiting  the  dealing  of  the  creditor  with 
the  principal  debtor  to  the  prejudice  of  the  surety:  The  Bank  of 
Albron  v.  Burns,  1  Sickels  (N.  Y.),  170.] 

The  principal  case  is  usually  referred  to,  as  the  earliest  and  lead- 
ing authority  on   the   subject.     In   Pocock  v.  Lee,  2  Yern.  004,  A. 

(a)  Decree  reversed:  Jouru.,  Vol.  17,  p.  266. 
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and  his  wife  mortgaged  the  wife's  estate,  and  A.  covenanted  to  pay 
the  money,  but  the  equity  of  redemption  was  reserved  to  them  and 
their  heirs.  Upon  the  death  of  the  husband  the  question  was, 
whether  the  mortgage-money  should  stand  charged  upon  the  land, 
or  the  land  be  exonerated  out  of  the  husband's  personal  estate:  et 
per  Cur.  "The  husband,  having  had  the  money,  is  in  equity  the 
debtor,  and  the  land  is  to  be  considered  but  as  an  additional  secur- 
ity, and  so  decreed  it  according  to  the  judgment  in  the  House  of 
Peers,  in  the  case  of  Lord  and  Lady  Huntingdon."  See  also  Tate 
v.  Austin,  1  P.  Wms.  264;  S.  C,  2  Vern.  689. 

The  rule,  moreover,  is  equally  applicable,  whether  the  wife's  es 
tate  is  settled  to  her  separate  use  or  not  (Aguilar  v.  Aguilar,  5 
Madd.  414;  Hudson  v.  Carmichael,  Kay,  613),  or  whether  the  es- 
tate of  the  wife  is  one  over  which  she  has  a  general  power  of  ap- 
pointment: Ferguson  v.  Gibson,  14  L.  R.  Eq.  379,  385;  1'homas  v. 
Thomas,  2  K.  &  J.  79. 

Where  the  wife  has  joined  her  husband  in  mortgaging  her  prop- 
erty to  secure  his  debt,  the  present  form   of  judgment,  in  a  fore- 
closure action,  will  be  a  judgment  against  the  husband  for  payment 
personally  of  the  amount  to  be  certified,  and  in  default 
[  *  1153  ]  *  foreclosure  of  husband  and  wife:   Gibbon  v.  Walker,  38 
L.  T.  (N.  S.)  217;  2  Seton  Decrees,  1036,  4th  ed. 

But  an  estate  will  not  be  considered  as  the  wife's,  so  as  to  entitle 
her  to  claim  to  be  exonerated  from  a  mortgage  which  was  created 
by  a  joint  poicer  executed  by  the  husband  and  wife,  and  which  power 
had  precedence  over  the  interests  of  the  wife  in  the  property.  See 
Scholefield  v.  Lockivood,  4  De  G.  Jo.  &  Sm.  22.  There,  by  a  post- 
nuptial settlement,  certain  estates  of  the  husband  were  limited  by 
him  for  valuable  consideration  to  himself  for  life,  with  remainder 
to  such  uses  as  the  husband  and  wife  should  jointly  appoint  for  the 
purpose  of  raising  money  by  mortgage  or  otherwise,  in  default  of 
appointment,  to  a  trustee  to  raise  a  sum  of  money  to  pay  off  a  debt 
of  the  husband's,  with  remainder  to  the  wife  for  life  with  remainder 
to  the  husband  and  wife  in  equal  moieties.  The  husband  and  wife, 
by  a  joint  exercise  of  the  power,  mortgaged  the  estates  for  a  debt  of 
the  husband's.  It  was  held  by  Lord  Westbury,  C,  affirming  the  de- 
cision of  Sir  J.  Romilly,  M.R.  (reported  32  Beav.  434),  that  it  was 
not  a  mortgage  of  what  could  properly  be  called  the  wife's  estate, 
and  that  she  was  not  entitled  to  exoneration.  See  also  Heather  v. 
O'Neil,  2  De  G.  &  Jo.  399. 

A  wife  paving  her  husband's  mortgage  debt  by  a  loan  of  money 
out  of  her  separate  estate,  is  equally  entitled  to  stand  in  the  place 
of  the  mortgagee  as  a  stranger;  and  if  she  joins  with  him  in  charg- 
ing her  estate,  she  is,  in  like  manner,  entitled  to  stand  in  the  place 
of  the  mortgagee,  and  to  be  satisfied  out  of  her  husband's  estate. 
Per  Lord  Hardwicke,  C,  in  Parteriche  v.  Powlet,  Atk.  384.  See 
also  Robinson  v.  Gee,  1  Ves.  252  ;  Kinnoul  v.  Money,  3  Swanst. 
217,  n. 
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Upon  the  same  principle,  where  a  wife  joined  her  husband  in 
granting  an  annuity  charged  upon  her  separate  estate,  and  also 
upon  a  fund  to  which  the  husband  was  entitled  jure  mariti,  it  was 
held,  that  she  was  entitled  to  have  the  latter  fund  applied  towards 
payment  of  tho  annuity  (in  exoneration  of  her  separate  estate),  not 
ouly  as  against  her  husband,  but  as  against  his  assignee,  under  the 
Insolvent  Debtor's  Act,  and  as  against  persons  in  whose  favour  he 
had  subsequently  charged  it:  Aguilar  v.  Aguilar,  5  Madd.  414. 

Upon  tho  bankruptcy  of  tho  husband,  the  wile,  after  she  has  paid 
the  debt,  is  entitled  to  go  in  as  a  creditor  upon  her  husband's  estate 
in  bankruptcy,  and  there,  with  his  other  creditors,  to  receive  a  div- 
idend.    Per  Lord  Westbury,  C,  1  De  G.  Jo.  &  Sin.  96. 

Whero  a  husband  and  wife  mortgaged  their  respective 
estates  *  to  secure  a  debt  of  the  husband's,  and  both  es-  [ *  1154  ] 
tates  were  afterwards  sold,  free  from  the  mortgage,  and 
the  debt  paid  out  of  the  produce  of  the  wife's  estate,  it  was  held  by 
Lord  Laugdale,  M.R.,  that  the  representative  of  the  wife  was  enti- 
tled to  have  the  amount  recouped  out  of  the  produce  of  the  estate 
of  the  husband  which  was  in  Court,  but  that  ho  was  not  entitled 
to  interest  on  the  amount  paid:  Lancaster  v.  Evors,  10  Beav.  154, 
260. 

To  entitle  tho  wife  to  have  her  estate  exonerated,  it  is  not  incum- 
bent on  her  to  show  that  the  money  was  borrowed  for  the  benefit  of 
the  husband  ;  for  the  general  rule  is,  that  where  a  husband  borrows 
money  on  the  security  of  the  wife's  estate,  as  the  money  is  under  his 
power,  it  is  supposed  to  come  to  his  use;  and  this  turns  the  proof 
on  him  to  show  the  contrary.  But  though  this  is  the  general  rule, 
that  the  husband  shall  prima  facie  be  liable,  yet  it  is  but  an  equity, 
and  may  therefore  be  rebutted  by  another  equity,  viz.,  that  the 
money  was  borrowed  for  the  benefit  of  the  wife,  which  may  be  set 
up  by  parol  proof:  Earl  of  Kinnoul  v.  Money,  3  Swanst.  208,  n.; 
Clinton  v.  Hooper,  1  Ves.  jun.  173;  3  Bro.  C.  C.  212,  213;  Hudson 
v.  Carmichael,  Kay,  613.  [Johns  v.  Rearden,  11  Md.  465;  Knight 
v.  Whitehead,  26  Miss.  245;  Avres  v.  Husted,  15  Conn.  504;  Haw- 
ley  v.  Bradford,  9  Paige,  200.]  * 

And  as  is  shown  by  the  principal  case,  the  result  is  the  same  where 
the  husband  has  paid  off  the  money  borrowed  for  his  benefit  on  the 
security  of  his  wife's  estate,  and  has  taken  an  assignment  of  the 
mortgage  for  his  own  benefit. 

So,  also,  parol  evidence  of  the  declarations  of  the  wife  to  prove 
that  the  money  raised  by  mortgage  of  her  estate  was  not  applied 
for  the  husband's  use,  is  admissible,  but  it  will  not  be  admissible  to 
prove  the  transaction  itself  different  from  what  it  appears  by  the 
instruments  and  other  evidence:  as,  that  it  was  a  gift  to  him:  Clin- 
ton v.  Hooper,  1  Yes.  jun.  173. 

If  the  debt  affecting  the  estate  of  the  wife  is  not  the  debt  of  the 
husband,  then  her  claim  to  exoneration  will  fail.  Thus,  if  the  es- 
tate of  the  wife  be  mortgaged  before  marriage  (Pitt  v.  Pitt,  T.  &  R. 
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180)  or  in  order  to  pay  debts  contracted  by  her  before  marriage, 
she  cannot  claim  exoneration  out  of  the  estate  of  her  husband,  even 
although  he  covenanted  to  pay  the  sum  raised:  Lewis  v.  N angle, 
Amb.  150;  1  Cox,  210;  Earl  of  Kinnoul  v.  Money,  3  Swanst.  201,  n. 

The  result  will  be  the  same  where  the  money  borrowed  by  mort- 
gage of  the  wife's  estate  was  principally  to  pay  her  debts,  and  partly 
for  tho  use  of  her  husband,  inasmuch  as  the  mortgage  being  a  sin- 
gle transaction,  the  Court  must  suppose  the  intention  of  the  par- 
ties to  be  uniform,  and  that  such  intention  was  to  charge  the  wife's 
estate  with   the  whole  debt:  Lewis  v.  Nangle,  Amb.  150,  151;  and 

see  note  (4). 
[*  1155]  *  Upon  the  same  principle,  where  the  wife's  estate  was 
mortgaged  before  the  marriage,  and  transferred  after, 
and  the  husband  joined  in  the  transfer,  and  covenanted  that  he  or 
his  wife  would  pay  the  money,  it  was  held  that  his  personal  estate 
should  not  exonerate  his  wife's  estate;  because  the  debt  was  not 
substantially  and  in  effect  his,  though  he  covenanted  to  pay  it;  but, 
being  a  debt  existing  on  the  estate  before,  his  covenant  was  collateral 
in  support  of  the  debt:  Bagot  v.  Oughton,  1  P.  Wms.  317;  see  also 
Christmas  v.  Christmas,  Sel.  Ca.  Ch.  09. 

\Vhere,  moreover,  when  a  mortgage  of  the  wife's  estate  is  made, 
a  settlement,  whether  before  or  after  marriage,  is  at  the  same  time 
made,  the  husband  will  not  be  considered  as  answerable  to  his  wife's 
estate  for  the  money  borrowed:  Lewis  v.  Nangle,  Amb.  150.  [In 
some  of  the  United  States,  a  feme  covert  is  prohibited  by  statute 
from  encumbering  her  property  with  the  payment  of  her  husband's 
debts:     Dunbar  v.  Mize,  53  Ga.] 

If,  moreover,  it  is  proved  (and  it  may  be  proved  by  parol  evidence) 
that  the  wife  mortgaged  her  estate  for  the  benefit  of  a  person,  other 
than  her  husband,  although  the  husband  is  party  to  the  deed  and 
covenant  to  pay  the  mortgage-money,  she  cannot  claim  to  be  in- 
demnified out  of  his  estate  for  the  amount  raised,  but  the  husband 
becomes  surety  for  her,  and  is  entitled  to  be  indemnified  out  of  her 
estate  if  he  is  called  upon  to  pay:  Gray  v.  Doivman,  27  L.  J.  (N. 
S.)  Ch.  702;  6  W.  K.  571. 

Where,  also,  it  has  been  clearly  proved  that  the  money  borrowed 
had  been  paid  into  the  hands  of  the  wife,  and  that  she  had  been 
perfect  mistress,  and  had  converted  it  to  her  own  use  as  her  sepa- 
rate money,  there  can  be  no  reason  why  the  Court  should  not  declare 
that  it  was  so  applied,  and  consequently  could  not  be  deemed  tho 
debt  of  the  husband,  and  the  covenant  of  the  husband  was  merely 
a  necessary  covenant  for  the  purpose  of  confirming  the  debt.  Per 
Lord  Thurlow,  C,  in  Clinton  v.  Hooper,  3  Bro.  CI.  213. 

So,  where  the  wife,  having  the  absolute  disposal  of  it,  appro- 
priates it  to  the  use  of  her  husband,  that  fact  would  reach  the 
original  contract,  but  still  resolve  itself  into  the  same  principle  as 
before,  and  makes  her  estate  liable:  76.,  and  see  Thomas  v.  Thomas, 
2K.&J.  79. 
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After  the  death  of  tho  husband  tho  wife  can  waive  her  light  to 
exoneration:  and  parol  evidence  of  her  declaration  to  the  executors 
of  her  husband,  that  she  did  not  intend  to  make  any  claim  against 
his  estate,  has  been  held  admissible :  Clinton  v.  Hooper,  1  Yes.  jun. 
188;  3  Bro.  C.  C.  201. 

And  she  "will  a  fortiori  be  considered  to  have  done  BO,  if  after  her 
husband's  death  she  disclaim  her  right  to  exoneration,  and  directs 
his  executors  to  pay  the  legacies  given  by  bis  will;  and  it  is  im- 
material whether  tho  legatees  were  paid  before  or  after 
such  *  concession  on  her  part:  Clinton  v.  Hooper,  3  Bro.  [  *  1156  ] 
C.  C.  201,  211. 

But  the  claim  of  the  wife  will  not  bo  held  waived  by  her  borrow- 
ing a  further  sum  in  addition  to  the  sum  advanced  for  her  hus- 
band's benefit,  and  agreeing  that  her  estate  should  not  be  redeemed 
without  payment  of  both  sums:  Lacam  v.  Mertims,  1  Ves.  312. 

If  after  the  death  of  tho  husband,  the  wife  does  not  waive  her 
right  to  exoneration,  it  is  now  clearly  settled,  that  as  she  is  a  surety, 
she  can. insist  upon  the  payment  of  her  debt  out  of  his  estate,  with 
other  creditors,  according  to  its  degree:  1  Bop.  H.  &  W.  145,  note 
(b).  See  also  Pitt  v.  Pitt,  T.  &  B.  180  and  the  remarks  of  Sir  W. 
Page  Wood,  V.  C,  in  Hudson  v.  Carmichael,  Kay,  620,  621,  622;  Gee 
v.  Smart,  8  Ell.  &  Bl.  313;  disapproving  of  tho  dicta  of  Lord  Cow- 
per  in  Tate  v.  Austin,  1  P.  "Wins,  264,  and  of  Lord  Thurlow  in 
Clinton  v.  Hooper,  3  Bro.  C.  C.  201,  who  thought  the  wife  ought  to 
be  postponed  to  the  husband's  creditors. 

And  if  her  mortgage  to  secure  her  husband's  debt  is  paid  off  out 
of  his  assests,  the  other  creditors  of  the  husband  have  no  equity,  in 
case  of  a  deficiency  of  his  assets,  to  come  upon  her  estate:  Robin- 
son v.  Gee,  1  Ves.  250,  252;  Hudson  v.  Carmichael,  Kay,  613. 

Where  the  husband  renders  himself  liable  by  giving  a  bond  or 
entering  into  a  covenant  as  a  surety  for  the  payment  of  money  bor- 
rowed on  the  mortgage  of  his  wife's  estate  for  her  own  use,  as  for 
instance,  for  payment  of  her  debts,  if  he  be  sued  for  payment  of  tho 
money,  the  Court  will  give  him  relief  by  ordering  him  to  be  repaid 
out  of  his  wife's  estate:  Lewis  v.  Nangle,  Amb.  150;  and  where  the 
husband  has  paid  off  part  of  the  mortgage  debt  on  the  estate  of  the 
wife,  upon  her  coming  after  his  decease  to  redeem  the  mortgage,  it 
has  been  held  that  his  estate  is  entitled  to  stand  in  the  mortgagee's 
place  for  all  principal  sums  paid  by  him  in  reduction  of  the  debt 
(Pitt  v.  Pitt,  T.  &  B.  180;  Nelson  v.  Booth,  3  Jur.  (N.  S.)  (J51),  but 
not  in  respect  of  interest.     Ruscombe  v.  Hare,  2  Bli.  (N.  S. )  192. 

It  seems,  moreover,  that  if  the  wife's  estate  were  vested  in  trus- 
tees upon  trust  to  raise  a  sum  of  money,  by  sale  or  mortgage,  for 
the  benefit  of  the  husband,  that  in  such  case  it  manifestly  never 
would  be  the  debt  of  the  husband,  but  a  sum  of  money  which  by  the 
terms  of  the  contract  he  was  entitled  to,  and  so  much  to  bo  raised 
out  of  the  estate:  Clinton  v.  Hooper,  3  Bro.  C.  C.  201,  213. 

In  connection  with   the  subject  hereinbefore  discussed,  may  be 

343 


*  1158  EARL  OF  HUNTINGDON  V.   COUNTESS  OF  HUNTINGDON. 

noticed  those  cases  in  which  when  an  estate,  especially  that  of  the 
wife,  has  been  mortgaged  by  the  husband  and  wife,  and  the  equity 
of  redemption  has  been  reserved  to  either  of  them  in 
[  *  1157]  a  manner  *  not  in  accordance  with  the  ownership  of  the 
estate.  The  question  in  such  cases  being  whether  it  was 
intended  or  not  by  such  reservation  to  alter  the  devolution  of  the 
equity  of  redemption.  In  deciding  these  questions,  Courts  of 
Equity  have,  it  seems,  proceeded  upon  the  principle  that  a  mort- 
gage, being  prima  facie  nothing  more  in  substance  than  a  trans- 
action for  raising  a  loan,  there  is  a  presumption  against  an  inten- 
tion to  alter  the  previous  rights  of  the  parties,  further  than  is  neces- 
sary for  the  purposes  of  that  transaction. 

Or  as  it  has  been  otherwise  expressed,  the  mere  form  of  reserva- 
tion of  the  equity  of  redemption  is  not  of  itself  sufficient  to  alter 
the  previous  title.  In  such  case  (where  fraud  is  out  of  the  ques- 
tion) it  is  supposed  to  arise  from  inaccuracy  or  mistake,  which  is  to 
be  explained  and  corrected  by  the  state  of  the  title  as  it  was  before 
the  mortgage.  Thus,  where  an  estate  belonging  to  the  wife  was 
mortgaged,  and  the  equity  of  redemption  was  reserved  to  the  heirs 
of  the  husband,  it  was  held  that  there  was  a  resulting  trust  for  the 
wife  and  her  heirs,  the  husband  merely  having  the  estate  he  had  be- 
fore, jure  uxoris :  Broad  v.  Broad,  2  Cb.  Ca.  161;  1  Vern.  213,  nom. 
Brend  v.  Brend;  2  Ch.  Ca.  99,  nom.  Brond  v.  Brond.  And  the  re- 
sult is  the  same  where  the  equity  of  redemption  is  reserved  to  the 
husband  and  wife,  and  their  heirs:  Corbett  v.  Barker,  1  Anst.  138, 
3  lb.,  755.  And  if  in  such  cases  the  estate  has  been  reconveyed  to 
the  husband,  upon  his  death  his  heir  will  be  decreed  to  convey  to 
the  widow.  Stansfield  v.  Hallam,  5  Jur.  (N.  S.)  1334;  29  L.  J. 
(Ch.)  N.  S.  173. 

And  when  the  husband  has  sold  part  of  the  estate  to  a  purchaser 
with  notice,  and  devises  the  rest,  after  the  death  of  his  wife,  the  pur- 
chaser and  devisee  have  been  held  trustees  for  the  heir  of  the  wife. 
Thus,  in  Ruscombe  v.  Hare,  6  Dow.  1;  2  Bligh  (N.  S. )  192;  a  man 
having  mortgaged  his  estate  to  secure  two  sums,  the  one  at  4hl.  per 
cent.,  and  the  other  at  4^1.  per  cent.,  devised  it  to  his  wife  in  fee, 
and  made  her  sole  executrix  and  residuary  legatee.  The  wife,  hav- 
ing married  again,  joined  her  second  husband  in  another  mortgage 
of  the  estate  to  the  same  mortgagee,  consolidating  the  two  former 
mortgages  into  one.  The  mortgage  deed,  after  reciting  that  the 
sums  were  then  due,  but  that  all  interest  had  been  paid  up  to  that 
time,  it  was  witnessed,  that,  for  better  securing  the  said  sums,  tvith 
interest  at  5Z.  per  cent.,  the  husband  and  wife  conveyed  the  prem- 
ises to  the  mortgagee,  discharged  of  the  former  proviso  for  redemp- 
tion, but  subject  to  another  proviso,  that,  in  case  the  husband  should 
pay  the  two  sums,  amounting  together  to  1250Z.,  and  in- 
[  *  1158  ]  terestat  hi.  per  *cent.,  at  a  time  therein  specified,  the  mort- 
gagee should  re-convey  to  the  husband,  his  heirs  and  as- 
signs, fur  ever.  And  the  husband  and  wife  covenanted  to  levy  a 
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fine,  which  was  afterwards  levied,  and  the  husband  executed  a  bond 
to  the  mortgagee  as  a  collateral  security  for  the  due  payment  of  the 
mortgage  money.  The  husband  afterwards  alone  mortgaged  the 
estate  to  secure  some  arrears  of  interest.  The  wife  died,  leaving  a 
son  by  her  former  marriage  her  heir-at-law.  The  husband  (hen 
sold  part  of  the  estate,  and  paid  off  the  sum  due  to  the  mortgagee, 
who  thereupon  reconveyed  to  him  the  remainder  of  the  estate,  in  the 
possession  of  which  ho  continued  until  his  death,  and  devised  it.  It 
was  held  by  the  Court  of  Exchequer,  and  the  decree  was  affirmed  in 
the  House  of  Lords,  upon  the  advice  of  Lord  Eldon,  and  with  the  con- 
currence of  Lord  liedsedale,  that  the  equity  of  redemption  belonged 
to  the  wife,  and  at  her  death  descended  to  her  heir-at-law,  and  did 
not  vest  in  the  second  husband,  under  the  reservation  in  the  mort- 
gage deed;  and  that  his  covenants  and  bond  could  not  bo  deemed 
a  purchase  of  her  equity  of  redemption;  and  that  the  purchaser 
from  the  second  husband  could  not  be  deemed  a  purchaser  without 
notice,  inasmuch  as  the  equity  appeared  upon  tho  deed;  and  the 
decree  was  that  the  heir-at-law  might  redeem.  See  also  Plowden 
v.  Hyde,  2  Sim.  N.  S.  171:  2  Do  G.  Mac.  &  G.  G84. 

It  is  not  necessary,  in  order  to  dispose  of  the  equity  of  redemp- 
tion of  the  wife  on  the  mortgage  of  her  estate  that  there  should  be 
in  the  recitals  of  the  instrument,  somo  expression  that  the  parties 
meant  it  so,  for  it  is  sufficient  if  such  intention  can  be  collected 
from  the  limitations  therein:   See  Jackson  v.  Innes,  1  Bligh.  104 

It  seems  to  be  clear,  that  where  an  estate,  is  in  settlement  with  the 
usual  limitations,  and  there  is  under  a  power  a  mortgago  in  fee, with 
a  simple  reservation  of  the  equity  of  redemption  to  the  husband, 
or  to  the  husband  and  wife  and  their  heirs;  the  equity  of  redemp- 
tion will  "remain  subject  to  the  old  limitations.  In  the  converse 
case,  however,  the  result  may  bo  otherwise.  Thus,  in  Martin  v. 
Mitchell,  2  J.  &  W.  413,  where  the  wife's  reversion  in  fee  was  mort- 
gaged by  herself  and  her  husband  by  fine,  and  by  the  mortgage 
deed  tho  equity  of  redemption  was  reserved  to  such  uses  as  the 
husband  and  wife  should  by  deed  appoint,  and  in  default  to  such 
uses  as  the  wife  should  by  will  appoint,  and  in  default  of  appoint- 
ment, to  her  in  fee,  Sir  Thomas  Plumer,  although  ho  did  not  decide 
the  point,  said  it  was  open  to  consideration,  the  mortgage  being  in 
fee,  whether  there  was  any  intention  to  alter  the  wife's 
estate,  Lord  St  Leonards,  however,  was  strongly  *  of  [  *  1159  ] 
opinion  that  the  intention  was  so  manifestly  shown  as  to 
exclude  all  doubt  of  the  equity  of  redemption  having  been  deliber- 
ately re-settled.  "A  reservation  to  the  husband,"  observed  his 
Lordship  "jointly  with  his  wife  or  separately,  may  be  made  by  mis- 
take or  error,  in  consequence  of  the  husband's  liability  to  repay  the 
money.  But  there  can  be  no  mistake,  and  fraud  cannot  be  inferred, 
in  a  regular  limitation  to  the  joint  appointment,  by  deed  formally 
executed,  of  tho  husband  and  wife,  and  in  default  of  such  appoint- 
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merit,  to  the  appointment  of  the  wife  by  will,  and  in  default  of  ap- 
pointment, to  herself  in  fee."     Pow.  280,  8th  Ed. 

And  this  construction  apparently  will  be  more  readily  adopted, 
where,  in  a  mortgage  in  fee,  after  the  proviso  for  payment  of  the 
debt,  there  is  a  distinct  declaration  of  new  uses,  as,  for  instance, 
where  thore  are  no  limitations  to  husband  and  wife,  and  the  long- 
est liver  of  them,  with  remainder  to  the  heirs  of  the  husband. 
Roicel  x.  Walley,  1  Ch.  Eep.  116;  and  see  Parker  v.  Hills,  5  Jur.  N. 
S.  809,  7  ib.  833. 

Where,  however,  the  case  does  not  depend  merely  upon  the  reser- 
vation of  the  equity  of  redemption,  and  if  the  variations  between 
the  original  limitations  and  those  introduced  in  the  mortgage  deed* 
are  such  that  they  cannot  from  their  nature  be  referred  to  mistake 
or  inaccuracy,  they  must  have  their  effect.  See  Jones  v.  Davies,  8 
Ch.  D.  205. 

It  has,  moreover,  been  considered  to  be  strong  evidence  of  an  in- 
tention to  revoke  the  former  uses,  that  the  mortgage  of  the  wife's 
estate  is  for  a  term  only,  while  the  declaration  of  the  new  uses  ex- 
tends to  the  fee,  so  that  the  two  estates  are  quite  distinct,  there  be- 
ing a  cesser  of  the  term  upon  repayment  of  the  debt,  whilst  the  uses 
remained  to  be  affected  by  what  is  in  reality  a  re-settlement.  See 
Jackson  v.  Innes  (1  Bligh,  104):  there  the  lands  of  the  wife  upon 
her  mariiage  were  settled  to  the  use  of  the  husband  and  wife  succes- 
sively for  life,  remainder  in  strict  settlement,  remainder  to  the  wife 
and  her  heirs,  with  a  power  of  revocation  and  appointment  of  new 
uses,  and  she  joined  with  her  husband  in  a  mortgage,  and  by  the 
deed,  to  lead  the  uses  of  the  fine  which  the  husband  and  wife  after- 
wards levied  according  to  covenant,  the  lands,  after  the  determina- 
tion of  the  term  created  to  secure  the  repayment  of  the  money  bor- 
rowed, were  limited  to  the  husband  and  wife,  and  the  survivor  for 
their  lives  and  the  life  of  the  survivor,  and  from  the  decease  of  the 
survivor  to  the  use  of  the  heirs  of  their  two  bodies,  and  for  default 
of  such  issue,  to  the  use  of  the  right  heirs  of  the  survivor  of  the 
husband  and  wife  for  ever.  The  wife  having  died  with- 
[  *  1160  ]  out  issue,  leaving  the  husband  *  survivor,  it  was  held  by 
the  House  of  Lords,  reversing  the  decision  of  Lord  El- 
don  (reported  16  Ves.  351),  that  this  was  more  than  a  mere  mortgage 
transaction ;  that  there  was  evidence  of  an  intention  to  effect  a  change 
in  the  beneficial  interest;  and  that  there  was  upon  the  face  of  the  deed 
a  clear  manifestation  of  such  intention,  equivalent  to  a  declaration; 
and  consequently,  that  the  husband  and  his  heirs,  and  not  the  heirs  of 
the  wife  were  entitled  to  the  equity  of  redemption.  Lord  Redesdale,  in 
moving  the  judgment  of  the  House  of  Lords,  entered  into  an  elaborate 
examination  of  the  authorities;  and  after  admitting  the  rule  laid 
down  in  Broad  v.  Broad,  and  Buscomb  v.  Hare,  added:  "But  it  is  an 
exception  to  that  rule,  where  other  circumstances  occur  affording 
evidence  of  an  intended  alteration  of  rights." 

Lord  Eldon,  adopting  the  opinion  of  Lord  Redesdale,  observed 
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that  "the  judgment  of  the  House  would  remove  a  difficulty  which  he 
knew  was  floating  in  the  minds  of  many  persons.  He  conceived  it 
to  have  been  the  opinion  of  Lord  Thurlow,  that,  in  order  to  dispose  of 
the  equity  of  redemption  of  the  wife  in  an  estate,  it  was  absolutely 
necessary  there  should  be,  in  the  recitals  of  the  instrument,  some 
expression  that  tho  parties  meant  it  so;  that  it  was  nut  enough  to 
collect  the  intention  from  the  limitations,  but  that  there  must  be 
something  more  upon  the  face  of  the  deed  to  lead  the  wife  to  under- 
stand what  tho  limitations  were.  It  did,  however,  occur  to  him,  on 
looking  into  the  cases  which  had  been  referred  to,  that  such  a  prop- 
osition could  not  be  supported,  and  therefore  he  was  of  opinion  that 
the  decree  must  be  reversed." 

In  Reeve  v.  Hicks  (2  S.  &  S.  403),  a  husband  and  wife  mortgaged 
the  wife's  freeholds  for  1000  years,  to  secure  the  repayment  of  a  sum 
of  money  lent  to  the  husband;  the  deed  contained  a  reservation  of  a 
peppercorn  rent  during  the  term,  to  the  husband  and  wife  and  the 
heirs  and  assigns  of  the  wife,  and  also  a  covenant  on  the  part  of 
the  husband,  that  he  and  his  wifo  would  levy  a  fine  to  the  use  of 
the  mortgagee  for  the  term  thereby  demised,  for  better  securing 
the  mortgage-money,  and  subject  thereto  to  the  only  use  and  behoof 
of  the  husband,  his  heirs  and  assigns  for  ever,  and  for  no  other  use, 
intent,  or  purpose  whatsoever.  The  clause  for  redemption  provided 
that,  upon  payment  of  the  mortgage- money  and  interest  by  the  hus- 
band and  his  wife,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  administrators,  or  assigns,  upon  the  10th  of  February, 
1771,  the  term  of  1000  years  should  cease.  The  husband  released 
the  equity  of  redemption  to  the  mortgagee  in  fee,  who  entered  into 
possession.  On  the  death  of  the  husband,  it  was  held 
*  by  Sir  John  Leach,  V.-C,  that  the  wife  was  not  entitled  [  *  1161  ] 
to  redeem. 

"  The  case,"  said  His  Honor,  "  is  not  distinguishable  in  principle 
from  Innis  v.  Jackson.  The  limitation  of  the  uses  of  the  fine  to 
the  husband  and  his  heirs  has  no  connection  with  the  purpose  of  the 
mortgage,  or  tho  proviso  of  redemption,  but  is  altogether  a  new  set- 
tlement, which  defeats  the  heir  of  the  wife."  See  also  Lord  Hast- 
ings v.  Astley,  30  P>eav.  260. 

In  the  principal  case  it  will  be  observed  there  was  a  mortgage 
for  a  term  of  the  wife's  lands,  subject  to  which  the  inheritance  was 
settled  on  her  for  life,  remainder  to  her  son  in  tail,  and  that  although 
on  a  transfer  of  the  mortgages  the  term  was  to  be  assigned  as  the 
husband  or  wife  or  either  of  them  should  appoint,  it  was  held  that 
the  husband,  who  subsequently  paid  off  the  mortgage  and  devised 
the  term  by  his  will  to  his  younger  children,  had  acquired  no  right 
thereto,  and  an  assignment  was  decreed  of  the  term  to  the  remain- 
derman in  tail,  discharged  of  all  demands  of  the  younger  children. 

The  intention  to  alter  the  limitations  of  an  estate  will  be  much 
more  readily  presumed  in  cases  where  the  mortgage  is  created  by 
an  individual  under  a  power,  than  in  those  cases  where  the  wife  joins 

347 


*  1162     EARL  OF  HUNTINGDON  V.  COUNTESS  OF  HUNTINGDON. 

in  the  mortgage  in  order  to  give  validity  to  it.  Seo  Anson  v.  Lee,  4 
Sim.  364,  where  estates  were  devised  to  the  testator's  brother  A.  in 
tail,  with  remainders  over,  and  the  brother  suffered  a  recovery  to 
such  uses  as  he  should  appoint  by  deed  or  will,  and  iu  default 
thereof  to  the  uses  expressed  of  the  same  in  the  will.  At  the  date  of 
the  will  the  estates  were  vested  in  trustees  in  fee  to  pay  debts.  After 
the  recovery  by  A.  a  sum  was  borrowed  by  the  trustees,  and  by  in- 
dentures they  conveyed,  and  A.  appointed  the  estates  to  the  lenders 
in  fee  by  way  of  mortgage.  By  the  proviso  for  redemption  the 
estates  were  to  be  reconveyed  "  to  the  uses  to  which  the  same  stood 
limited  prior  to  the  execution  of  those  indentures,"  and  the  trustees 
then  by  other  deeds  conveyed  the  estates,  subject  to  the  mortgage, 
to  the  uses  of  the  recovery  deed,  viz.,  to  such  uses  as  A.  should  ap- 
point, and  in  default  to  the  uses  of  the  will.  Seven  years  afterward 
the  surviving  mortgagee  conveyed,  and  A.  appointed  the  estate  to 
a  new  mortgagee  in  fee,  with  a  proviso  for  redemption,  by  the 
terms  of  which  the  estate  was  to  be  reconveyed  u unto  A.  his  heirs  or 
assigns  or  unto  such  person  or  persons  as  he  or  they  should  for  that 
purpose  appoint.  It  was  held  by  Sir  L.  Shadwell,  V.-C,  that  the 
last  mortgage  was  an  appointment  of  the  whole  fee  even  in  equity, 
so  as  to  defeat  altogether  the  uses  of  the  will.  His  Honor  said, 
"  he  must  suppose  that  that  which  was  expressed  in  the  deed  was 

what  was  intended  by  the  parties  to  it,  unless  there  was 
[  *  1162  ]   *  something  in  the-  character  of  the  parties  to  the  deed 

which  rebutted  the  presumption  that  the  equity  of  re- 
demption was  intended  to  go  to  the  husband's  heir.  In  the  case 
before  him  it  seemed  to  him  that  the  presum  ption  was  the  other  way, 
because  A.  was  himself  taking,  by  means  of  this  limitation  of  the 
equitv  of  redemption,  a  more  beneficial  interest  in  his  own  estate 
than  he  had,  for  some  reason  or  other  which  was  not  disclosed, 
thought  proper  to  give  himself  by  the  prior  deeds."  This  decision 
has  been  very  strongly  condemned  by  Lord  St.  Leonards,  1  Pow. 
363,  6th  edit. ;  but  it  has  been,  and  it  appears  justly,  approved  of  by 
Sir  R.  T.  Kindersley,  V.-C,  in  Whitbread  v.  Smith,  1  Drew.  531, 
546;  17  Jur.  725:  sed  vide  Walker  v.  Armstrong,  25  L.  J.  (Ch.) 
N.  S.  406. 

The  intention  also  to  supersede  the  limitations  of  a  former  in- 
strument by  a  settlor,  having  a  power  of  revocation  and  new  ap- 
pointment, will  be  more  readily  presumed  where  money  is  raised 
not  by  a  mortgage,  but  by  a  trust,  under  which  the  surplus  or 
premises  unsold  are  to  go  to  the  settlor  or  as  he  should  appoint.  See 
Fitzgerald  v.  Fauconberge,  Fitz-G.  207,  where  Mr.  Fowler  being 
seised  in  fee,  in  1712  settled  his  estate  to  the  use  of  himself  for  life, 
with  remainders  over,  reserving  to  himself  a  power  of  revocation 
and  new  appointment.  In  1715  Mr.  Fowler  by  lease  and  release, 
reciting  that  he  was  indebted  to  the  persons  named  in  the  schedule, 
conveyed  to  trustees  and  their  heirs  on  trust  to  raise  out  of  the 
rents  or  profits,  or  by  sale  or  mortgage,  sufficient  to  pay  his  sched- 
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uled  debts;  and  after  payment  thoreof  to  pay  the  overplus  (if  any), 
and  reconvey  such  part  of  the  premises  as  should  remain  unsold  to 
Mr.  Fowler,  or  such  other  person,  and  for  such  uses  as  he  by  deed 
attested  as  therein  mentioned,  should  direct.  It  was  argued  that 
the  deed  of  1715  being  made  only  for  a  particular  purpose,  it  could 
only  be  a  revocation  pro  tanto,  and  that  the  residue  of  the  estate 
continued  liable  to  the  old  trusts.  It  was  held,  however,  by  Rey- 
nolds, C.B.,  Sir  Joseph  Jekyll,  M.R.,  and  Lord  King,  L.C.  (whose 
decree  was  afterwards  affirmed  by  the  House  of  Lords),  that  the 
deed  of  171T)  operated  as  a  total  revocation  of  tho  deed  of  1712. 
Reynolds,  C.B.,  observed,  "  the  cases  cited  in  support  of  tho  argu- 
ment were  very  rightly  determined,  from  the  nature  of  the  several 
conveyances  which  were  only  mortgages,  for  a  mortgage  is  only  a  se- 
curity for  money It  appears  to  have  been  Mr.  Fowler's  in- 
tention to  do  an  act  inconsistent  with  the  former  settlement,  and  to 
put  this  estate  in  a  different  channel.  I  am  of  opinion  that  the 
deed  of  1712  is  totally  revoked,  and  that  there  is  no  foundation 
for  a  Court  of  Equitv  to  control  the  legal  operation  of  the  deed 
of  1715."  .  .  . 

*This  case  was  followed  in  more  recent  times  by  one  [  *  1103] 
in  which,  although  the  husband  had  through  an  inter- 
mediate settlement  acquired  full  power  over  the  estate,  it  had  orig- 
inally belonged  to  his  wife.  See  Heather  v.  O'Neill,  2  De  G.  &  Jo. 
3(J9,  where  lands  of  the  wife,  settled  upon  the  husband,  wife,  and 
children,  subject  to  a  joint  power  of  appointment  in  the  husband 
and  wife,  were,  by  the  exercise  of  that  power,  appointed  to  the  use 
of  trustees  upon  such  trusts  as  the  husband  alone  should  appoint, 
and  subject  thereto  upon  trust  for  the  husband,  and  wife,  and 
children  as  before.  The  husband  executed  a  mortgage  in  which  the 
trustees  concurred,  and  appointed  the  lands  to  a  trustee  upon  trust 
for  sale,  and  to  secure  the  repayment  of  the  mortgage  money,  and 
subject  thereto  in  trust  for  the  husband  and  his  heirs.  It  was  held 
that  the  old  uses  were  altered. 

Where  the  instructions  for  the  preparation  of  a  mortgage  deed 
are  to  resettle  the  estate  to  the  same  uses  to  which  it  is  then  sub- 
ject, no  effect  will  be  given"  to  any  alteration  therein:  Meadows  v. 
Meadoivs,  16  Beav.  404. 

"Where  there  have  been  several  successive  mortgages  under  a 
power,  and  by  the  earlier  deeds,  the  equity  of  redemption  has  been 
reserved  in  accordance  with  the  limitations  of  the  settlement  creat- 
ing the  power,  but  has  been  limited  by  the  subsequent  deeds  to  the 
donee  in  fee,  it  seems  to  have  been  considered  that  the  donee  of 
tho  power  manifestly  intended  not  merely  to  secure  the  money  but 
to  alter  the  limitations.  See  Rarnett  v.  Wilson,  2  Y.  &  C.  C.  C.  407. 
In  Whitbread  v.  Smith,  3  Do  G.  Mac.  &  G.  727,  an  estate  was  by 
deed,  dated  July,  1817,  settled  to  such  uses  as  A.  and  his  wife  should 
jointly  appoint,  and  in  default  of  appointment  to  A.  for  life,  re- 
mainder to  his  wife  for  life,  remainder  to  his  son  in  fee.     A.  and 
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hi3  wife  mado  several  mortgages,  ail  except  one  limiting  the  equity 
of  redemption  upon,  or  consistently  with,  the  uses  of  the  deed  of 
July,  1817.  In  1832  they  made,  under  the  power  in  the  deed  of 
1817,  another  mortgage,  which  limited  the  equity  of  redemption  to 
A.  and  his  wife,  ''their  heirs  or  assigns,  or  to  such  other  persons  as 
they  should  direct,"  and  by  a  deed  of  even  date  certain  terms  were 
assigned  to  attend  the  inheritance,  according  to  the  uses  of  the 
mortgage  deed  of  even  date.  The  husband,  after  the  death  of  his 
wife,  sold  as  if  he  were  seised  in  fee.  On  a  bill  for  redemption 
being  tiled  by  the  son  against  the  purchaser,  it  was  held  by  the  full 
Court  of  Appeal,  reversing  the  decision  of  Sir  R.  T.  Kindersley,  V.- 
C.  (reported  1  Drew.  531),  that  the  proviso  for  redemption  in  the 
deed  of  1832  was  not  intended  to  vary  the  limitation  of  the  equity 
of  redemption,  and  did  not  defeat  the  limitation  of  the 
[  *  1164  ]  fee*  to  the  son  in  the  deed  of  July,  1817. 

The  decision  of  the  Vice-Chancellor  Kindersley  seems 
to  be  more  in  accordance  with  principle  than  that  of -the  Court  re- 
versing it.  See  also  Atkinson  v.  Smith,  3  De  G.  &  Jo.  180,  which 
Lord  St  Leonards  says  it  would  be  difficult  to  reconcile  with  Whit- 
bread  v.  Smith,  Pow.  285,  8th  ed. 

Where  a  husband,  tenant  in  tail,  mortgaged  his  estate,  and  the 
wife  joined  in  the  conveyance  by  lease  and  release  and  fine,  by  which 
the  equity  of  redemption  was  reserved  to  the  husband  and  wife  and 
their  heirs,  but  in  the  latter  part  of  the  deed  the  uses,  on  payment 
of  the  debt,  were  declared  to  the  husband  and  his  heirs,  it  was  held 
that  the  husband  was  solely  entitled  to  the  estate  in  fee,  and  not  as 
joint-tenant  with  his  wife,  and  that  the  wife  on  surviving  her  hus- 
band had  a  mere  right  to  redeem  in  respect  of  her  dower.  Jackson 
v.  Parker,  Amb.  687. 

In  a  similar  case,  in  which,  however,  the  equity  of  redemption 
was  reserved  to  the  husband  and  his  heirs,  it  was  held  that  her  right 
to  dower  was  extinguished  in  equity  as  well  as  at  law,  and  that  she 
had  no  right  to  redeem,  nor  had  any  claim  as  a  surety  against  her 
husband's  estate.  See  Dawson  v.  Bank  of  Whitehaven,  6  Ch.  D. 
218:  there  a  husband  and  wife,  married  before  the  Dower  Act  (3  & 
4  Will  4,  c.  105),  joined  in  a  deed,  ack'nowledged  by  the  wife,  in 
mortgaging  the  husband's  freeholds,  free  from  dower,  to  secure  a 
debt  of  the  husband.  There  was  a  proviso  on  redemption  for  a  re- 
conveyance to  the  husband,  his  heirs,  or  assigns,  and  there  was  a 
power  of  sale  with  a  proviso  that  the  surplus  proceeds  of  sale  should 
be  paid  to  the  husband,  his  heirs,  executors  or  assigns.  Afterwards, 
by  deed  executed  by  the  husband  alone,  the  lands  were  conveyed, 
subject  to  the  first  mortgage,  free  from  dower,  to  a  second  mort- 
gagee. Subsequently  by  deed,  to  which  the  first  and  second  mort- 
gagees only  were  parties,  the  second  mortgagee  took  a  transfer  to 
himself  of  the  first  mortgage  debt  and  securities,  and  afterwards  sold 
the  property.  It  was  held  by  th  e  Court  of  Appeal,  reversing  the  decis- 
ion of  Bacon,  V.-C.  (reported  4  Ch.  D.  639),  First,  that  the  wife's  right 
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to  dourer  was  extinguished  in  equity  as  well  as  at  law,  and  that  she  had 
no  right  to  redeem  the  estate.  Secondly,  that  as  she  had  pledged  no  es- 
tate recognised  by  a  Court  of  Equity,  and  had  undertaken  do  personal 

liability  on  behalf  of  her  husband,  she  had  no  right  in  the  character 
of  a  surety  for  his  debt  to  have  the  value  of  her  dower  made  good 
after  his  death  out  of  the  surplus  proceeds  of  the  property,  which 
had  been  during  his  life  sold  by  the  mortgagee  under  a  power  of 
sale  contained  in  the  mortgage  deed.  See  explanai  ion  of 
this  case  in  Meek  v.  Chamberlain,  8  Q.  *B.  D.  31.  See  f  :;:  1165  | 
also  Jackson  v.  Innes,  1  Eli.  104;  Dolin  v.  Coltman,  1 
Yern.  294. 

Where  the  husband  mortgages  tho chattels  real  (Clark  v.  Burgh, 
2  Coll.  221),  or  the  land  tax  of  his  wife,  after,  in  the  latter  case, 
having  registered  himself  as  proprietor  thereof  (PigoM  v.  1'igott,  4 
L.  K.  Eq.  549),  the  mere  circumstance. that  the  proviso  for  redemp- 
tion is  reserved  to  the  husband,  or  to  the  husband  and  wife  jointly, 
will  not,  upon  the  death  of  the  husband  before  the  wife,  have  the 
effect  of  reducing  the  chattels  into  the  husband's  possession;  and 
consequently  the  wife  will  by  survivorship  be  entitled  to  the 
equity  of  redemption.  Spo  also  Hill  v.  Edmonds,  5  De  G.  &  S. 
603;   16  Jur.  1133;   MCullagh  v.  Littledale,  9  I.  11.  Eq.  405. 

\Vhere  a  wife  entitled  under  a  settlement  to  a  rent-charge  on  an 
estate  of  her  husband,  in  order  to  enable  her  husband  to  mortgage 
the  estate,  releases  her  rent-charge  to  the  mortgagee,  the  rent-charge 
will  remain  a  valid  charge  on  the  equity  of  redemption,  although 
the  equity  of  redemption  be  reserved  to  her  husband  and  he  cove- 
nants to  convey  other  lands  on  the  trust  of  the  settlement:  Woodv. 
Wood,  7  Beav.  183. 

And  where  in  such  case  tho  proviso  i3  ambiguous,  in  the  absence 
of  express  contract,  the  mere  fact  that  in  the  operative  part  of  the 
deed  the  wife  absolutely  .released  and  for  ever  extinguished  her 
rent- charge  to  the  mortgagees,  their  heirs  and  assigns,  would  not 
be  sufficient  for  that,  purpose,  for  it  is  no  unreasonable  view  that 
the  absolute  release  of  the  rent-charge  was  to  be,  as  the  absolute 
conveyance  of  the  estate  was  to  be,  subject  to  the  equity  of  redemp- 
tion: In  re  Betton's  Trust  Estates,  12  L.  R.  Eq.  553;  Eddleston  v. 
Collins,  3  De  G.  Mac.  &  G.  1;  17  Jur.  331. 

In  a  case  arising  between  father  and  son,  an  estate  stood  limited 
to  such  uses  as  the  father  and  son  should  jointly  appoint,  with  re- 
mainder to  the  father  for  life,  with  remainder  as  the  son,  if  he 
should  survive  the  father,  should  appoint,  with  remainder  to  the 
son  in  tail,  with  an  ultimate  remainder  to  the  father  and  son  in  fee 
as  joint  tenants.  Tho  father  and  son  joined  in  a  mortgage  in  fee, 
with  a  proviso  for  reconveyance  to  tho  father  and  son,  their  heirs, 
or  assigns,  or  as  they  should  direct,  and  a  declaration  that  the  father 
should  keep  down  the  interest  for  his  life.  It  was  held  that  the 
original  limitations  remained  unchanged,  the  provision  that  the 
father  should  keep  down  the  interest  during  his  life  being  equiva- 

551 


*  1166  THORNBROUGH  V.  BAKER. 

lent  to  a  declaration  of  an  intention  not  to  change  them:   Hipkin  v. 
Wilson,  3  De  G.  &  S.  738;  14  Jur.  1126. 

[Doctrine  of  Mortgage  of  a  TFi/e's  Estate  of  Inheritance  Re- 
stated.— A  wife  is  entitled,  as  any  other  surety  would  be,  to  have 
the  debt  discharged  by  the  principal  debtor  before  her  estate  shall 
be  taken  for  the  debt.  And  if  the  creditor  and  husband  enter  into 
an  agreement  to  extend  the  time  of  payment  of  a  debt,  the  wife, 
as  surety  is  thereby  discharged. 

A  Court  of  equity  may  first  direct  the  husband's  interest  in  his 
wife's  lands  as  tenant  by  curtesy,  to  be  sold  in  order  to  satisfy  the 
mortgage,  because  the  wife  is  entitled  to  indemnity  the  same  as 
any  other  surety.] 


[  -•  1166  ]         *  THORNBROUGH  v.  BA  KER. 


Term.   Trin.  28  Car.  2. 

[reported    1    CH.    CA.    283] 

[*S.  C,  3  Swanst.  628;  worn.  Thornborough  v.  Baker,  and  2  Freem. 

143.] 

Executor  of  Mortgagee  in  Fee  entitled  to  Money  secured  on 
Mortgage.] — The  executor,  not  the  heir  of  a  mortgagee  in  fee,  is 
entitled  to  the  money  secured  by  the  mortgage. 

Reasons  of  that  doctrine. 

The  plaintift's  bill  being,  that  Lawrence  Clifton,  by  indentures  of 
lease  and  release  between  him  and  James  Baker,  bearing  date  the 
20th  and  21st  of  October,  1656,  in  consideration  of  500Z.  paid  to 
him  by  the  said  James  Baker,  did  convey  to  the  said  James  Baker 
and  his  heirs  several  lands  in  Stoak,  in  the  county  of  Surrey;  and 
by  another  indenture,  executed  at  the  same  time  between  the  same 
parties,  it  was  agreed  between  them,  that  if  the  said  Lawrence 
Clifton  should,  during  his  life,  pay  to  the  said  James  Baker,  his 
heirs,  executors,  administrators,  or  assigns,  307.  yearly,  at  Lady-day 
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and  Michaelmas,  or  within  thirty  days  after,  by  equal  portions; 
and  if  the  heirs  of  the  said  Lawrence  should,  within  six  months 
after  the  death  of  the  said  Lawrence,  pay  to  the  said  James  Baker, 
his  heirs,  executors,  administrators,  or  assigns,  the  sum  of  500/., 
with  interest  since  the  paying  the  last  15Z.,  then  the  leaso  and  ro- 
lease  should  cease  and  bo  void. 

About  one  year  after,  the  said  Lawrence  Clifton  died,  leaving 
the  said  Jane  [the  plaintiff's  wife]  his  only  daughter  and  heir.  And 
by  another  indenture,  bearing  date  the  25th  of  May,  1058,  made 
between  the  now  plaintiff  and  the  said  James  Baker,  the  said  James 
Baker  did  covenant  with  the  plaintiff,  that  if  they,  or 
either  of  them  *  should  pay  to  the  said  James  Baker  [  *  1107  | 
his  heirs,  executors,  administrators  or  assigns,  the  sum  of 
20/.  only,  on  the  20th  of  October  then  next  following,  and  the  sum 
of  530/.  on  the  20th  of  October,  1059,  that  then  the  said  indenture 
of  lease  and  release  should  be  void. 

The  said  James  Baker  died  about  May,  1059,  and  tho  promises 
being  forfeited,  they  descended  to  the  said  defendant  John  Baker 
son  and  heir  to  the  said  James:  and  the  defendant.  Sarah,  the  relict 
of  the  said  James  Baker,  having  administration  of  his  estate  granted 
to  her,  her  husband  John  Nichols  and  she  do  pretend  to  the  said 
mortgage;  and  the  plaintiff,  praying  a  reconveyance  on  payment  of 
what  was  due,  the  defendant.  John  Baker,  by  his  answer  confessing 
the  mortgage  and  agreement  aforesaid,  and  that  the  mortgage,  being 
forfeited,  descended  upon  him  as  heir  to  his  father,  and  submitted 
to  reconvey  the  premises  on  payment  of  principal,  interest,  and  costs 
to  him;  the  defendant  and  John  Nichols  and  his  wife  confessing  the 
said  mortgage,  and  insisting,  that  the  said  Sarah  was  administratrix 
to  her  former  husband  and  thereby  entitled  to  the  said  morto-a^e- 
money  and  interest,  although  she  hath  other  assets  of  her  husband's 
estate,  with  a  considerable  overplus. 

Sir  Harbottle  Grimston,  M.R.,  upon  tho  hearing  of  the  cause,  the 
11th  of  February,  in  the  twenty-third  year  of  his  now  Majesty's  (a) : 
reign,  decreed  that,  upon  payment  of  principal,  interest  and  costs, 
the  defendant  John  Baker  should  reconvey  the  premises;  and  it  was 
then  farther  ordered,  that  the  party  should  attend  the  Kijjht  Hon- 
ourable the  Lord  Keeper  of  tho  Great  Seal  of  England  for  his  Lord- 
ship's directions,  whether  the  principal  and  interest  should  be  paid 

' — — — * 

(a)  Charles  2ud. 
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to  the  defendant  John  Baker,  the  heir,  or  to  the  defendant  Sarah,  the 
relict  and  administratrix  of  the  said  James  Baker;  since  which  the 
said  principal  and  interest  having  been  paid  by  the  plaintiff  [and  his 
wife],  and  a  reconveyance  made  unto  them,  but  the  question  between 

the  heir  and  the  administratrix  being  not  settled.  Lord 
[  *  1168  ]  Keeper  *  Finch  (6),  upon  hearing  and  full  debating  of  the 

matter,  thin  present  day,  by  counsel  learned,  as  well  for 
the  heir  as  the  administratrix,  whether  the  said  principal  money  and 
interest  doth  belong  and  ought  to  be  paid  to  the  heir  or  administra- 
trix; and  the  former  precedents  being  produced,  his  Lordship,  hav- 
ing been  attended  with  the  said  cause  and  precedents,  and  having 
taken  time  to  consider  thereupon,  did  now  declare,  that  the  mortgage 
ought  to  go  to  the  other  defendant  John  Nichols  and  his  wife,  the 
administratrix  of  James  Baker,  and  not  to  John  Baker,  son  and  heir 
of  the  said  James  Baker;  because  the  reason  of  the  common  law  in 
these  cases  ought,  as  near  as  may  be,  to  be  followed  in  equity. 
Equitas  sequitur  legem. — Now,  by  the  common  law,  if  the  conditions 
or  defeasance  of  a  mortgage  of  inheritance  be  so  penned,  that  no 
mention  is  made  either  of  heirs  or  executors  to.  whom  the  money 
phould  be  paid,  in  that  case  the  money  ought  to  be  paid  to  the  exec- 
utrix, in  regard  that  the  money  came  first  out  of  the  personal  estate, 
and  therefore  usually  returns  thither  again;  When  the  mortgage- 
monexj  shall  be  paid  to  the  heir  or  executor,  in  laiv  or  equity  elective. 
But  if  the  defeasance  appoints  the  money  to  be  paid  either  to  heirs 
or  executors  disjunctively,  there  by  the  common  law,  if  the  mort- 
gagor pay  the  money  precisely  at  the  day,  he  may  elect  to  pay  it 
either  to  the  heirs  or  executors  as  he  pleaseth;  but  where  the  precise 
day  is  past,  and  the  mortgage  forfeited,  all  election  is  gone  in  law; 
for  in  law  there  is  no  redemption.  Then,  when  the  case  is  reduced 
to  an  equity  of  redemption,  that  redemption  is  not  to  be  upon  pay- 
ment to  the  heirs  or  executors  of  the  mortgagee,  at  the  election  of 
the  mortgagor;  for  it  were  against  equity  to  revive  that^election,  for 
then  the  mortgagor  might  defer  the  payment  as  long  as  he  pleaseth, 
and  at  last,  for  a  composition,  by  payment  of  the  money  to  that  hand 
which  will  use  him  best;  much  less  can  the  Court  elect  or  direct  the 
payment  where  they  please;  for  a  power  so  arbitrary  might  be  at- 
tended with  much  inconvenience  throughout.  Therefore  [we  ought] 
to  have  a  certain  rule  in  these  cases,  and  a  better  cannot  be  chosen 

(b)  Finch,  afterwards  Lord  Chancellor  and  Earl  of  Nottingham. 
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than  to  come  as  near  unto  the  rule  and  reason  of  the  com- 
mon law  as  may  be.  Now,  the  law  *  always  gives  the  [  *  11G(.)  J 
money  to  the  executor,  where  no  person  is  named;  and 
where  the  election  to  pay  to  either  heir  or  executor  is  gone  and  for- 
feited in  law,  'tis  all  one  in  equity,  as  if  eitber  heir  or  executor  were 
named,  and  then  equity  ought  to  follow  the  law,  and  give  it  to  the 
executor;  for,  in  natural  justice  and  equity,  the  principal  right  of 
the  mortgagee  is  to  the  money,  and  his  right  of  the  land  is  only  as 
a  security  for  the  money;  Nature  of  a  mortgage.  "Wherefore,  when 
the  security  descends  to  the  heir  of  the  mortgagee,  attended  with  an 
equity  of  redemption,  as  soon  as  the  mortgagor  pays  the  money,  the 
land  belongs  to  him,  and  only  the  money  to  the  mortgagee,  which 
is  merely  personal,  and  so  accrues  to  the  executors  or  administrators 
of  the  mortgagee.  And  for  this  reason,  a  mortgage  of  an  inheritance 
to  a  citizen  of  London  hath  been  held  to  be  part  of  his  personal  es- 
tate, and  divided  according  to  custom.'  And  though  it  may  seem 
hard  that  the  heir  should  part  [with]  the  land,  and  be  decreed  to 
make  a  reconveyance  without  having  the  money  which  comes  in  lieu 
of  the  land,  yet  it  will  not  seem  so  to  them  who  consider  that  the 
land  was  never  more  than  a  security,  and  that,  after  payment  of  the 
money,  the  law  keeps  a  trust  for  the  mortgagor,  which  the  heir  of 
the  mortgagee  is  bound  to  execute;  and  his  Lordship  declared,  that 
the  right  to  a  sum  of  money,  which  is  a  personal  duty,  ought  always 
to  bo  certain,  and  not  to  be  variable  upon  circumstances.  "Wherefore, 
his  Lordship  did  not  think  it  material  that  the  administratrix  in  this 
case  had  assets  without  this  money:  for  assets,  or  not  assets,  is  not 
the  measure  of  justice  to  executor  or  administrator,  but  serves  only 
as  a  pretence  to  favour  the  heir,  who  either  ought  to  have  the  money, 
if  there  be  no  assets,  or  not  to  have  it,  though  there  be  assets.  And 
for  the  same  reason,  his  Lordship  did  not  think  it  material  that  there 
wanted  circumstances  of  a  personal  covenant  from  the  mortgagor  to 
pay  the  money;  for  though  the  case  of  the  administratrix  of  the 
mortgagee  had  been  stronger  with  it,  yet  it  is  strong  enough  without 
it.  His  Lordship  declared,  that  he  had  considered  the  va- 
rious precedents  in  this  case,  which  had  been  *  urged,  [*1170] 
whereof  not  one  did  come  to  the  very  point,  there  being 
a  great  difference  between  a  mortgage  and  an  absolute  conveyance, 
with  a  collateral  agreement  to  reconvey  upon  repayment  of  the  pur- 
chase-money;  the  other  late  precedents  which  made  for  the  heir,  be- 
ing contrary  to  the  more  ancient  precedents  of  this  Court,  and  to 
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some  modern  precedents  also,  which  seemed  to  his  Lordship  of  more 
weight,  his  Lordship  being  of  opinion  that  all  mortgages  ought  to 
be  looked  upon  as  part  of  the  personal  estate,  unless  the  mortgagee 
in  his  lifetime,  or  by  his  last  will,  do  otherwise  declare  and  dispose 
of  the  same  (a).  Wherefore,  and  upon  the  whole  matter,  his  Lord- 
ship, having  fully  weighed  the  precedents,  and  what  was  said  on 
either  side,  doth  order  and  decree,  that  the  mortgage-money  and  in- 
terest shall  be  paid  unto  the  said  John  Nichols  and  his  wife,  and 
kept  by  them;  and  that,  what  security  hath  been  given  by  either  of 
them  concerning  the  disposing  of  the  said  monies  and  interest,  or 
the  abiding  the  order  of  this  Court  as  to  the  payment  of  the  said 
money  and  interest,  be  delivered  up  to  them  and  cancelled. 

(a)  Difference  between  a  mortgage  and  an  absolute  conveyance,  with  a  collat- 
eral agreement  to  reconvey  mortgage  looked  upon  as  part  of  the  personal  estate. 
See  1  Vern.  271,  412;  2  Ch.  Ca.  49,  50,  51,  220;  2  Vent.  348,  351;  1  Ch.  Ca.  98, 
3  Ch.  Rep.  187. 
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CASBORNE  v.  SCARFE.  [*1171] 


Hilary  Vacation,  1737. 

[reported   1   ATK.    603.] 

Nature  of  Equity  of  Redemption — Is  an  estate  in  Land. — A.,  a 
feme  sole,  seised  in  fee  of  a  freehold  estate,  mortgages  it,  and  af- 
terwards intermarries  with  B.  A.  dies,  and  the  mortgage  is  not 
redeemed  during  the  coverture.  This  is,  notwithstanding,  such  a 
seisin  in  the  wife  as  entitles  the  husband  to  be  tenant  by  the  cour- 
tesy of  the  mortgaged  premises ;  for  in  a  Court  of  equity  the  land 
is  considered  only  as  a  pledge  or  security  for  the  money,  and  does 
not  alter  the  possession  of  the  mortgagor. 

The  father  of  the  plaintiffs  (Elizabeth  and  Mary  Casborne)  de- 
vised to  Anne,  his  daughter,  the  plaintiffs'  eldest  sister,  all  his  estate, 
freehold  and  copyhold,  in  fee,  charged  with  200?.  apiece  to  the 
plaintiffs.  Anne,  after  her  father's  death,  possessed  the  several  es- 
tates, and  afterwards  intermarried  with  the  defendant  Inglis,  and 
soon  after  died,  leaving  issue  a  son,  who  died  an  infant  and  without 
issue;  upon  whose  death  the  plaintiffs,  as  heirs-at-law  both  to  the 
infant  and  their  sister,  became  entitled  to  the  real  estate.  Anne 
Inglis,  before  her  marriage,  mortgaged  part  of  the  freehold  premises 
to  the  defendant  Scarfe,  for  930Z.  The  bill  is  brought  against  the 
mortgagee  and  the  husband  for  an  account,  and  for  the  direction  of 
the  Court. 

The  defendant  Alexander  Inglis  insisted  that,  having  had  issue 
by  his  wife,  he  was  entitled  to  an  estate  for  life,  as  tenant  by  the 
courtesy,  in  his  late  wife's  freehold  premises,  subject  to  the  mortgage 
of  the  defendant  Scarfe.  * 

On  the   5th  of  May,   1735,   Sir  Joseph  Jekyll,  M.R.,  on   hear- 
ing   the    cause,   was    Of    opinion  the    defendant    Inglis 
*  was  not  entitled  to  a  tenancy  by  the  courtesy  in  the  es-   [*  1172  ] 
tato  comprised  in  the  mortage. 

357 


*  1173  CASBORNE  V.  SCARFE. 

The  defendant  appealed  from  this  decree  to  Lord  Chancellor 
Hardwicke,  and  the  cause  came  on  before  his  Lordship,  on  the  28th 
of  January  and  4th  of  March,  1737. 

♦  Argument  for  the  plaintiffs. — For  the  plaintiffs  it  was  insisted, 
the  equity  of  redemption  was  no  actual  estate  or  interest  in  the 
wife,  but  only  a  power  in  her  to  reduce  the  estate  into  her  possession 
again,  by  paying  off  the  mortgage.  It  was  compared  to  the  case  of 
a  proviso  for  a  re-entry  in  a  conveyance,  and  no  re-entry  ever  made, 
and  to  a  condition  broken,  and  no  advantage  ever  taken  thereof;  that 
the  wife  was  never  seised  in  fee  in  law,  because  the  legal  estate  was 
out  of  her  by  virtue  of  the  mortgage,  but  had  only  a  bare  possession, 
and  was  in  receipt  of  the  rents  and  profits;  so  that  the  mortgagor 
had  merely  a  right  of  action,  or  a  suit  in  a  Court  of  equity,  in  order 
that  the  estate  might  be  reconveyed  to  her,  upon  complying  with 
the  terms  in  the  mortgage;  that  it  was  the  laches  of  the  husband 
he  did  not  pay  off  the  mortgage-money,  which  would  have  re-vested 
the  estate  in  the  wife;  but,  not  having  done  that,  there  is  no  more 
reason  that  he  should  be  a  tenant  by  the  courtesy  here,  than  that  he 
should  have  the  benefit  of  a  seisin  in  law  in  the  wife,  which  he  can- 
not have,  for  there  must  be  an  actual  seisin ;  for  the  words  of  Lord 
Coke,  in  his  comment  upon  the  35th  section  of  Ly  ttleton,  are — A  man 
shall  not  be  a  tenant  by  the  courtesy  of  a  bare  right,  title,  use,  or  of 
a  reversion,  or  a  remainder  expectant  upon  any  estate  of  freehold, 
unless  the  particular  estate  be  determined  or  ended  during  the  cover- 
ture. It  was  likewise  said,  if  it  be  considered  as  an  interest,  it  is 
merely  a  contingent  one,  as  it  is  uncertain  whether  the  mortgagor 
will  ever  take  back  the  estate  again,,  for  it  was  entirely  at  her  elec- 
tion; and  supposing  it  to  be  mortgaged  to  the  value,  though  she 
had  a  right  to  redeem,  yet  she  was  under  no  obligation  to  do  it; 
and  it  does  not  appear  in  this  case  the  wife  ever  intended  it;  and  if 

the  law  should  cast  the  estate  on  the  husband,  he,  by 
f  *  1173  ]   never  paying  the  interest  during  his  life,  might     *  load 

the  inheritance  in  such  a  manner  that  it  would  never  be 
of  any  benefit  to  the  heir. 

The  Attorney-General  cited  the  case  of  Penville  v.  Luscombe,  at  the 
Rolls,  the 4th  of  February,  1728,  where  the  Master  of  the  Rolls  (a) 
was  strongly  inclined  to  think  there  could  be  no  possessio  fra- 
tris  of  an  equity  of  redemption.     He  likewise  cited  the  case  of  Rey- 

(«)  Sir  Joseph  Jekyll. 
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nolds  v.  Messing,  at  the  Rolls  (a)  the  20th  of  February,  1732,  where 
it  was  held  a  wife  was  not  dowable  of  an  equity  of  redemption  in 
the  case  of  a  mortgage  in  fee;  and  in  the  case  of  Robinson  v.  Tongue, 
Michaelmas  Trem,  1730,  Lord  Chancellor  King  was  of  the  same 
opinion. 

Argument  for  the  defendant. — Mr.  Fazakerley,  e  contra,  insisted 
that  the  husband's  paying  off  the  mortgage  would  have  been  buy- 
ing what  the  law  gives  him  as  a  tenant  by  the  courtesy;  that,  though 
at  law  a  mortgage  in  a  fee  is  a  revocation  of  a  will,  yet  in  a  Court 
of  equity  it  is  otherwise;  and  here  a  mortgagor  is  considered  as 
having  still  the  ownership  of  the  estate,  which  is  only  a  pledge  or 
security  for  the  money  of  the  mortgagee,  without  making  any  alter- 
ation in  the  property,  for  the  estate  retains  all  its  former  qualities 
as  any  other  not  in  mortgage. 

That  the  argument  ab  inconvenienti  falls  to  the  ground;  for,  as 
a  tenant  for  life,  he  will  be  obliged  to  keep  down  the  interest  dur- 
ing life;  so  that  there  is  no  danger  of  his  injuring  the  inheritance. 
That  there  is  a  difference  between  a  tenant  by  the  courtesy  and  a 
tenant  in  dower,  with  regard  to  a  trust;  for  there  may  be  a  tenancy 
by  the  courtesy  of  a  trust,  though  a  woman  is  not  endowable  of  it; 
but  what  were  the  grounds  of  this  distinction  he  would  not  take 
upon  him  to  say;  for  as,  both  by  the  decrees  of  this  Court  and  in 
the  House  of  Lords,  it  has  been  so  determined  without  giving  any 
reasons,  he  would  not  presume  to  offer  any:  2  Vern.  585  and  680. 

That,  in  the  case  of  Penville  v.  Luscombe,  nothing  was  therein 
determined  by  the  Master  of  the  Rolls,  who  was  very  doubtful  in 
the  principal  point;  but  Mr.  Fazhakerley  said  he  had  a  note  of  a 
case,  with  the  same  names,  determined  by  Lord  Cowper 
in  1716,  who  held  directly  the  *  contrary,  that  there  [  *  1174  ] 
might  be  a  possessio  fratris  of  an  equity  of  redemption: 
and  if  so,  the  rule  of  equitas  sequitur  legem,  in  cases  of  property, 
is  certainly  the  best  guide;  and  if  this  Court  upon  niceties  should 
relax  this  rule,  it  would  be  a  precedent  to  dispense  with  it  in  other 
cases.  He  said  it  was  agreed  the  principal  point  had  never  been 
determined,  though  it  is  at  the  same  time  admitted  there  are  many 
cases,  where,  after  a  recovery  at  law,  either  of  dower  or  tenancy'by  the 
curtesy,  a  trust  term  has  been  laid  out  of  the  way  for  the  benefit 
of  dowress,  &c. 

(a)  Sir  Joseph  Jekyll. 
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Mr.  Murray,  of  the  same  side,  said  the  Statute  of  Uses  inter- 
poses only  between  a  cestui  que  trust  and  his  own  feoffee,  strictly 
speaking;  that,  in  this  Court,  the  cestui  que  trust  is  considered  as 
the  owner  of  the  land,  and  the  trustee,  like  the  conusee  of  a  fine, 
only  the  mere  instrument  and  no  more.  That  the  case  of  Lady 
Radnor  v.  Vandebendy  (a)  was  affirmed  in  the  House  of  Lords  for 
this  reason,  because  all  conveyancers  have  insisted,  that,  where 
there  is  a  trust  term  it  may  be  safely  purchased  without  any  dan- 
ger of  dower  and  is  one  reason  for  the  distinction  between  a  dowress 
and  a  tenancy  by  the  curtesy. 

That  a  mortgage  in  fee  is  no  more  than  a  charge  upon  the  land; 
and  that,  in  the  case  of  Taber  v  Grover,  2  Vera.  367,  it  was  held  a 
mortgage  in  fee  (though  two  descents  cast,  and  though  more  was 
due  upon  it  than  the  value,  and  though  the  mortgagor  by  his  an- 
swer said  he  would  not  redeem)  should  go  to  the  executor,  and  not 
to  the  heir  of  the  mortgagee,  the  equity  of  redemption  not  being 
foreclosed  or  released.  The  several  cases  following  were  likewise 
cited  by  the  defendant's  counsel:  Hall  v.  Dench,  1  Vera.  329;  Am- 
herst v.  Dawling,  2  Vera.  401 ;  Strode  v.  Lady  Russel,  2  Vera.  621 ,  625 ; 
Lady  Williams  v.  Wray,  1  P.  Wms.  137;  Prec.  Ch.  151;  8  Co.  96; 
and  Pawlett  and  the  Attorney -General,  Hard.  467,  469. 

After  the  point  had  been  argued  on  both  sides,  the  Lord  Chan- 
cellor declared  his   surprize  that  this  matter,  as  it  seemed  a  case 
which  must  frequently  happen,  should  never  have  been 
[  *  1175  ]  brought  before  the  Court  till  now;  and  *as  it  was  a  ques- 
tion of  great  consequence  and  general  concern,  said  that 
he  should  take  time  to  give  his  opinion. 

On  the  25th  of  March,  1738,  the  cause  stood  for  judgment. 

Lord  Chancellor  Hardwicke. — This  question  depends  on  two 
considerations : 

First,  what  sort  or  interest  an  equity  of  redemption  is  considered 
to  be  in  this  Court. 

Secondly,  what  is  requisite  to  entitle  the  husband  to  be  tenant  by 
the  curtesy. 

An  equity  of  redemption  is  considered  as  an  estate  in  the  land. — 
First,  an  equity  of  redemption  has  always  been  considered  as  an 
estate  in  the  land;  for  it  may  be  devised,  granted,  or  entailed  with 
remainders,  and  such  entail  and  remainders  may  be  barred  by  fine 

(a)  Show.  P.  C.  69. 
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and  recovery,  and  therefore  cannot  be  considered  as  a  mere  right 
only,  but  such  an  estate  whereof  there  may  be  a  seisin;  the  person, 
therefore,  entitled  to  the  equity  of  redemption  is  considered  as  the 
owner  of  the  land,  and  a  mortgage  in  fee  is  considered  as  personal 
assets. 

By  a  devise  of  all  lands,  tenements,  and  hereditaments,  a  mort- 
gage in  fee  shall  not  pass,  unless  the  equity  of  redemption  be  fore- 
closed (a);  and  if,  after  such  devise  made,  a  foreclosure  is  had,  yet 
such  estate  shall  not  pass  by  those  general  words  of  lands,  tene- 
ments, and  hereditaments,  because  a  foreclosure  is  considered  as  a 
new  purchase  of  the  land. 

The  interest  of  the  land  must  be  somewhere,  and  cannot  be  in 
abeyance;  but  it  is  not  in  the  mortgagee,  and  therefore  must  remain 
in  the  mortgagor.  A.  devises  his  estate,  and  after  makes  a  mortgage 
in  fee;  though  that  is  a  total  revocation  in  law,  yet  in  this  Court  it 
is  a  revocation  pro  tanto  only. 

It  is  certain  the  mortgagee  is  not  barely  a  trustee  to  the  mortgagor; 
but  to  some  purposes,  videlicet,  with  regard  to  the  inheritance,  he 
certainly  is,  till  a  foreclosure. 

Secondly,  at  common  law,  four  things  are  necessary  to 
entitle  the  husband  to  the  tenancy  by  the  curtesy:  *mar-  [  *  1170  J 
riage,  issue,  death  of  the  ivife,  seism  in  fact.  In  this  case, 
the  three  first  concur;  but  it  is  objected,  that  here  is  no  seisin  what- 
ever of  the  legal  estate  in  the  wife  in  the  consideration  of  the  law. 
But  that  is  not  the  present  question ;  the  true  question  is,  if  there 
was  such  a  seisin  of  possession  of  the  equitable  estate  in  the  wife, 
as  in  this  Court  is  considered  as  equivalent  to  an  actual  seisin  of  a 
freehold  estate  at  common  law  ?  and  I  am  of  opinion  there  was. 

A  husband  shall  be  tenant  by  the  curtesy  of  the  equitable  estate  of 
the  wife. — Actual  f)ossession,  clothed  with  the  receipt  of  the  rents 
and  profits,  is  tbe  highest  instance  of  an  equitable  seisin,  both  of 
which  there  was  in  this  case;  and  that  a  husband  shall  be  tenant  by 
the  curtesy  of  the  equitable  estate  of  the  wife,  has  been  often  de- 
termined, as  in  Siveetaple  v.  Bindon,  2  Vern.  536,  which  was  a  much 
stronger  case  than  this;  for  in  that  case  there  was  neither  seisin 
nor  land;  and  in  Greenhill  v.  Greenhill,  2  Vern.  680,  it  was  held 
that  land  articled  for  only,  will  pass  by  a  will. 

The  principle  objections  are  two: 

(a)  Strode  v.  Kussel,  2  Vern.  625. 
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First,  laches,  and  neglect  in  the  husband  by  not  paying  off  the 
mortgage. 

Secondly,  that  the  rule  ought  to  be  equal  between  dower  and 
curtesy,  and  that  dower  cannot  be  of  a  trust  estate. 

As  to  the  first,  it  is  not  similar  to  the  cases  of  laches  in  the  hus- 
band, viz.,  as  in  a  case  where  entry  is  requisite,  because  it  is  nothing 
near  so  easy  to  pay  off  a  mortgage  as  to  make  an  entry ;  and  it 
holds  equally  strong  in  the  case  of  a  trust  estate;  for  a  husband 
may  more  easily  get  a  decree  for  his  trustees  to  convey,  than  a 
decree  to  redeem  a  mortgage,  which  is  necessarily  attended  with 
many  delays. 

An  heir  at  law  can  oblige  a  tenant  by  curtesy  to  keep  down  in- 
terest, as  much  as  any  other  tenant  for  life. — The  second  objection 
proves  too  much,  if  anything,  and  entirely  fails  by  the  precedents 
of  this  Court.  If  any  innovations  were  to  be  made,  I  am  of  opinion 
the  nearest  way  to  right  would  be  to  let  in  the  wife  to  dower  of  a 
trust  estate,  and  not  to  exclude  the  husband  from  being 
[  *  1177  J  tenant  by  the  curtesy  of  it;  and  there  can  be  no  incon- 
venience to  the  heir-at-law,  for  he  would  have  the  same 
remedy  in  this  Court,  to  make  a  tenant  by  the  curtesy  keep  down 
the  interest,  as  against  any  other  tenant  for  life.  For  these  reasons 
I  am  of  opinion  the  defendant  is  entitled  to  be  tenant  by  the 
curtesy;  and  the  decree  at  the  Rolls  as  to  this  part  must  be  re- 
versed. 
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*IIO WARD  v.  HARRIS.  [  *  1178  ] 


November  6,  1683. 

[REPORTED  1   VERN.    190.] 

[S.  C,  1  Eq.  Ca.  Ab.  312,  pi.  11;  2  Ch.  Ca.  147.] 

Restrictions  on  Redemption  of  Mortgage  Discountenanced  in 
Equity — Mortgage  cannot  be  made  irredeemable.] — No  agree- 
ment in  a  mortgage  can  make  it  irredeemable,  either  after  tlie 
death  of  the  mortgagor  or  upon  failure  of  issue  male  of  his  body. 

Mr.  Howard  settles  a  jointure  on  plaintiff,  his  lady,  before  marriage, 
which,  proving  defective,  and  not  of  value  according  to  the 
marriage  agreement,  he  therefore  afterwards  makes  her  an  addi- 
tional jointure  of  other  lands;  and  afterwards  Mr.  Howard,  in  1673, 
makes  a  mortgage  to  the  defendant  Harris,  for  securing  1000/.  with 
interest,  in  which  (amongst  others)  part  of  the  lands  belonging  to 
the  additional  jointure  wa3  comprised;  and  in  the  mortgage  there  is 
a  special  clause  of  redemption;  viz.,  that  if  Mr.  Howard,  or  the 
heirs  males  of  his  body,  should,  on  June,  1686,  pay  the  principal 
sum  of  1000/.  and  60/.  per  annum  interest  in  the  meantime,  then 
Mr.  Howard,  or  the  heirs  males  of  his  body,  might  re  enter;  and  Mr. 
Howard  covenants  that  no  one  bid  he  or  the  heirs  males  of  his  body 
should  be  admitted  to  redeem  this  mortgage :  and  likewise  covenants 

to  pay  the   1000/.  on  the day  of ,  in  the  year  1686,  and] 

60/.  per  annum  interest  in  the  meantime,  by  half-yearly  payments, 
from  the  date   of  the  mortgage. 

Mr.  Howard  dies  without  issue. 

The  plaintiff  being  a  jointress  of  part  of  the  mortgaged  lands, 
and  so  entitled  to  redeem  the  whole,  in  1677  exhibits  her  bill  tore- 
deem  this  mortgage. 

*  The  defendant,  by  answer,  insists  the  lands  are  now  [  *  1179  ] 
become  irredeemable. 
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This  cause  was  heard  before  the  Lord  Chancellor  Nottingham,  and 
now,  upon  the  defendant's  petition,  came  to  be  reheard  before  the 
Lord  Keeper  North  (a),  and  was  by  them  both  decreed  for  tho  plaintiff. 

For  the  plaintiff  it  was  insisted. 

1st.  That  restrictions  of  redemption  in  mortgages  have  been  al- 
ways discountenanced  in  this  Court,  and  it  would  be  a  thing  of  mis- 
chievous consequence  should  they  prevail;  for  then  it  would  be- 
come a  common  practice  and  a  trade  among  the  scriveners,  so  to 
fetter  the  mortgagors  as  to  make  it  impracticable  for  them  to  redeem 
according  to  the  precise  letter  of  the  agreement ;  and  the  plaintiff's 
counsel  insisted,  that  there  was  no  more  in  this  case  against  redemp- 
tion than  there  was  in  every  mortgage.  It  is  true,  here  is  an  ex- 
press covenant  that  none  but  Mr.  Howard,  or  the  heirs  males  of  his 
body,  should  redeem  ;  and  in  every  mortgage  there  is  a  proviso, 
that,  in  case  the  money  be  not  paid  by  such  a  day,  the  mortgagee 
shall  hold  the  land  discharged  :  and  not  only  so,  but  there  is  like- 
wise an  express  covenant  for  further  assurance  ;  so  that,  in  every 
mortgage,  the  agreement  of  the  parties  upon  the  face  of  the  deed 
seems  to  be,  that  a  mortgage  shall  not  be  redeemable  after  forfei- 
ture. 

2ndly.  It  was  argued,  that  it  was  a  maxim  here,  that  an  estate 
cannot  at  one  time  be  a  mortgage,  and  at  another  time  cease  to  be 
so,  by  one  and  the  same  deed  ;  and  a  mortgage  can  no  more  be  ir- 
redeemable, than  a  distress  for  a  rent -charge  can  be  irrepleviable. 
The  law  itself  will  control  that  express  agreement  of  the  party  ;  and 
by  the  same  reason,  equity  will  let  a  man  loose  from  his  agree- 
ment, and  will,  against  his  agreement,  admit  him  to  redeem  a  mort- 
gage. 

3rdly.   It  is  another  standing  rule,  that  a  mortgage  cannot  be  a 

mortgage  of  one  side  only  (b).     And  here  it  is  plain,  Mr.  Harris  may 

make   it  a  mortgage  ;  for  he  has  a  covenant  for  the  re- 

[*1180]   payment  of  his  mortgage- money.     And  *  for  precedents 

were  cited  the  case  of  Kilvington  v.  Gardiner,  who  was  to 

redeem  at  any  time  in  his  lifetime,  and  Sir  Robert  Jason's  case  (c). 

'Argument  for  the  defendant. — For  the  defendant  it  was  insisted, 
that  this  express  agreement  of  the  parties  ought  to  be  pursued;  and 
they  pretended   the  same  was  made  upon  good  consideration,  viz. 

(a)  Afterwards  Earl  of  Guildford. 

(b)  Extoa  v.  Greaves,  1  Vera.  139. 

(c)  Jason  v.  Eyres,  2  Ch.  Ca.  33. 
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that  the  defendant  Harris  had  formerly  purchased  these  very  lands 
from  Sir  Robert  Howard,  father  of  the  plaintiff's  husband,  who  pre- 
tended himself  to  be  seised  iu  fee;  but  this  land  was  afterwards 
evicted,  upon  pretence  that  Sir  Robert  was  only  tenant  for  life;  and 
the  reason  of  this  special  clause  of  redemption  was,  tbat,  in  case 
Mr.  Howard  should  havo  issue  male,  the  estate  might  remain  in  the 
family  ;  but  if  ho  had  none,  it  should  bo  left  to  the  defendant  as 
something  towards  a  compensation  for  the  loss  in  his  purchase, 
and  Mr.  Harris  was  to  submit  to  the  loss,  and  not  to  question  Mr. 
Howard's  title.  But,  as  to  this,  they  had  not  a  word  of  it  in  proof, 
saving  only,  that  the  defendant  had  made  such  a  purchase,  but  not 
that  this  was  the  consideration  of  the  agreement  ;  and  it  likewise 
appeared  that  Mr.  Howard  claimed  by  an  ancient  settlement  from 
the  Lord  Suffolk,  and  not  by  any  settlement  made  by  his  father, 
Sir  Robert. 

One  that  claims  under  a  voluntary  conveyance  may  redeem  a  mort- 
gage.— Then  it  was  insisted,  that  this  additional  jointure  was  vol- 
untary, and  the  plaintiff  ought  not  to  take  the  estate  out  of  the 
hands  of  a  purchaser.  But  it  was  answered,  he  was  a  purchaser 
for  no  more  than  his  mortgage- money  ;  and  one  that  comes  in  by  a 
voluntary  conveyance  may  redeem  a  mortgage  ;  and  if  the  additional 
jointure  was  voluntary,  so  likewise  was  the  agreement  that  none 
but  Mr.  Howard,  or  the  heirs  males  of  his  body  should  redeem;  and 
that  was  subsequent  to  the  additional  jointure. 

And  it  was  further  urged,  that  the  mortgaged  estate  is  a  rever- 
sion after  lives  only,  and  is  at  present  but  11.  per  annum;  and  that 
Mr.  Harris  did  actually  borrow  the  mortgage-money  to  lend  on  this 
reversion  ;  and  it  could  not  be  presumed  ho  would  havo 
so  done,  unless  it  had  been  in  *  consideration  that  this  [  *  1181  ] 
mortgage  had  been  made  in  a  special  manner  redeemable. 

But  it  was  answered,  that,  possibly,  the  defendant,  might  design 
such  a  catching  bargain  of  this  mortgage;  but  that  was  a  sort  of 
circumvention,  and  the  worst  part  of  the  case. 

Lord  Keeper  North  (a),  after  long  debate,  decreed  the  mort- 
gage should  be  redeemed;  the  rather,  that  the  defendant  had  a 
covenant  for  repayment  of  his  mortgage-moneys  (6);  but  said,  if 

(a)  Afterwards  Earl  of  Guildford. 

(b)  The  omission  of  the  covenant  is  immaterial:  see  1  P.  Wms.  271;  2 
Atk.  49G;  Bing  v.  King,  3  P.  Wms.  358. 
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the  case  bad  been,  that  a  man  had  borrowed  money  of  his  brother, 
and  had  agreed  to  make  him  a  mortgage,  and  that,  if  he  had  no 
issue  male,  his  brother  should  have  the  land,  such  an  agreement 
made  out  by  proof  might  well  be  decreed  in  equity  (c). 

But  then,  for  the  defendant,  the  mortgagee,  it  was  insisted,  that 
this  mortgage  having  been  made  ten  years  since,  and  of  a  reversion, 
where  11.  per  annum  rent  was  only  reserved,  that,  in  this  case,  the 
defendant  ought  to  have  interest  upon  interest,  otherwise  he  would 
be  a  great  loser  in  this  case. 

But,  as  to  that,  it  was  answered,  that  the  plaintiff's  bill  to  redeem 
was  filed  so  long  since  as  1677,  and  that  the  defendant  had  by  an- 
swer opposed  the  redemption;  and,  therefore,  from  that  time,  he 
had  no  pretence  to  an  allowance  of  interest  for  his  damages.  And 
it  was  never  known  in  this  Court  that  interest  upon  interest  was 
at  any  time  allowed  in  any  case. 

But  the  Lord  Keeper  was  clear  of  opinion,  that,  as  to  so  much 
interest  as  was  reserved  in  the  body  of  the  deed,  that  should  be 
reckoned  principal  (d);  for  it  being  ascertained  by  the  deed,  an  ac- 
tion of  debt  would  lie  for  it;  and,  therefore,  it  was  reasonable  that 
there  should  be  damages  given  for  the  non-payment  of  that  money. 
And  whereas  it  was  urged,  that  this  had  never  been  practised,  and 
that  there  was  not  any  such  precedent  in  the  Court;  and  that,  if 
this  were  to  be  established  for  a  rule,  every  scrivener  would  reserve 
all  his  interests  half-yearly,  from  time  to  time*,  as  long  as 
[  *  1182  ]  the  money  should  be  continued  *out  upon  the  security; 
which  would  be  to  change  the  law  and  practice  in  this 
Court,  and  make  all  mortgagors  pay  interest  upon  interest. 

But  the  Lord  Keeper  said,  he  was  clear  in  that  distinction,  be- 
tween debt  and  damages;  and  he  saw  no  inconvenience  that  could 
ensue:  it  would  serve  only  to  quicken  men  to  pay  their  just  debts; 
and  accordingly  decreed,  that,  after  deduction  of  the  yearly  rents 
of  the  mortgaged  premises  out  of  the  GO/,  a  year,  payable  for  the  in- 
terest, the  defendant  should  be  allowed  interest  for  the  residue  of 
the  said  60/.  a  year,  for  which  the  defendant  might  have  sued  at 
law  and  recovered  damages. 


In  Howard  v.  Harris,   Casbome  v.   Scarfe,   and  Thornbrough  v. 

(c)  That  is  to  say,  that  it  might  be  supported  as  a  family  arrangement.     See 
Stapilton  v.  Stapilton,  and  note,  ante,  p.  920. 

(d)  Sed  vide  Thornhill  v.  Evans,  2  Atk.  330. 
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Baker  were  decided  some  of  the  most  important  points  connected 
with  the  jurisdiction  of  equity  relative  to  mortgages,  which,  by 
its  conformity  to  justice  and  common  sense,  enabled  it  to  preyail 
over  the  narrow  prejudices  and  unjust  severity  of  the  common  law. 

At  common  law,  unless  the  mortgagor  or  his  heirs,  by  payment 
of  the  mortgage-money  and  interest  at  the  time  and  place  appointed, 
strictly  complied  with  the  condition,  upon  the  fullilment  of  which 
it  was  stipulated  that  ho  should  re-enter  on  his  estate,  it  became, 
however  much  it  might  exceed  in  value  the  sum  advanced,  the  ab- 
solute property  of  the  mortgagee;  nor  had  the  mortgager  any  right 
at  law  to  repossess  himself  of  the  estato  on  payment  of  the  money. 
Thus,  to  make  use  of  the  instance  given  by  Littleton,  "If  a  feoff- 
ment be  made  upon  such  condition,  that,  if  the  feoffor  pay  to  the 
feoffee,  at  a  certain  day,  &c,  40Z.  of  money,  then  tho  feoffor  may 
re-enter;  if  he  doth  not  pay,  then  the  land,  which  is  put  in  pledge 
upon  condition  for  the  payment  of  tho  money,  is  taken  away  from 
him  for  ever,  and  so  dead  to  him  upon  condition:"  Litt.  s.  332. 

In  Courts  of  equity  however,  notwithstanding  the  opposition  of 
the  Judges  of  the  common  law,  who  always  strictly  adhered  to  the 
doctrine  of  forfeiture  on  non- performance  of  the  condition,  it  was, 
at  a  very  early  period,  held,  that,  until  foreclosure  by  decree,  the 
mortgagor,  by  applying  within  a  reasonable  time,  and  offering  to 
pay  principal,  interest,  and  all  proper  costs,  might  redeem  the 
estate  forfeited  at  law.  See  Langford  v.  Barnard,  Tot- 
hill,  134,  *  decided  in  the  37th  year  of  Queen  Elizabeth's  [  *  1183  ] 
reign ;  Emmanuel  College  v.  Evans,  1  Ch.  Rep.  18,  de- 
cided in  the  first  year  of  Charles  the  First.  This  right  to  redeem, 
because  it  could  be  enforced  only  in  Courts  of  equity,  was  called  the 
mortgagor's  equity  of  redemption.  [The  equitable  view  of  a  mort- 
gage, as  merely  a  security  for  the  payment  of  a  debtor  tho  perform- 
ance of  some  duty,  is  that  which  is  so  constantly  presented  at  the 
present  day  that  it  is  very  difficult  to  realize  that  the  rules  of  the 
common-law  in  respect  to  it  remain  for  the  most  part  unaltered; 
and  the  transaction  is  still  a  conveyance  conditional  upon  the  non- 
payment of  the  debt  on  a  certain  day,  and  that  upon  a  breach  of  the 
condition  the  mortgagor  at  law  is  without  right  or  remedy.  Tho 
whole  legal  estate  upon  the  default  passes  irrevocably  to  the  mort- 
gagee. But  at  this  point,  a  court  of  equity  allows  and  enforces 
the  right  of  redemption;  and  the  jurisdiction  of  courts  of  equity 
to  give  this  remedy  is  fully  recognized  in  courts  of  law:  Jones  on 
Mortgages,  Sect.  8.] 

Equity  of  redemption  cannotbe  fettered."] — As  soon  as  the  right  of 
redemption  was  established,  Courts  of  equity,  in  order  to  prevent  its 
evasion,  were  obliged  to  lay  down  (in  contradiction  to  the  well-known 
maxim,  Modus  et  conventio  vincunt  legem),  as  a  rule  never  to  be 
transgressed,  that  a  mortgagor  could  not,  by  any  contract  entered 
into  with  tho  mortgagee  at  the  time  of  the  mortgage,  give  up  his 
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right  of  redemption,  or  fetter  it  in  any  manner  by  confining  it  to  a 
particular  time,  or  to  a  particular  description  of  persons.  Thus,  in 
the  principal  case  of  Howard  v.  Harris,  where  Howard  covenanted 
that  no  one  but  he,  or  the  heirs  males  of  his  body,  should  be  ad- 
mitted to  redeem,  it  was  contended,  upon  Howard's  death  without 
issue,  that  the  land  had  become  irredeemable:  the  jointress  was,  how 
ever,  admitted  to  redeem;  and  it  was  correctly  laid  down  arguendo, 
that  it  is  a  maxim  in  equity,  that  an  estate  cannot  at  one  time  be  a 
mortgage,  and  at  another  time  cease  to  be  so,  by  one  and  the  same 
deed;  that  a  mortgage  can  no  more  be  irredeemable,  than  a  distress 
for  a  rent  charge  can  be  irrepleviable:  that  the  law  itself  will  con- 
trol that  express  agreement  of  the  party;  and  by  the  same  reason, 
equity  will  let  a  man  loose  from  his  agreement,  and  will,  against 
his  agreement,  admit  him  to  redeem  a  mortgage.  So  it  was  said  by 
Mr.  Vernon,  in  East  India  Company  v.  Atkyns,  Com.  Rep.  349,  that  if 
a  man  makes  a  mortgage,  and  covenants  not  to  bring  a  bill  to  redeem, 
nay,  if  he  goes  so  far,  as  in  Stisted,s  Case,  to  take  an  oath  that  he  will 
not  redeem,  yet  ho  shall  redeem.  So,  also,  in  Kilvington  v.  Gardiner, 
cited  in  the  principal  case  of  Howard  v.  Harris,  where  the  right  of 
redemption  was  attempted  to  be  confined  to  the  lifetime  of  the 
mortgagor,  it  was  held  that  it  existed  after  his  death.  See  also  Jason 
v.  Eyres,  2  Ch.  Ca.  33;  Newcomb  v.  Bonham,  2  Vent  364;  1  Vern. 
7,  214,  231;  Spurgeon  v.  Collier,  1  Eden.  55;  Goodman  v.  Grierson, 
2  Ball.  &  B.  278;  and  see  Cowdry  v.  Day,  1  Giff.  316,  where  it  was 
held  that  a  stipulation  by  the  mortgagor  with  the  mortgagee  (who 
was  his  solicitor)  that  the  mortgagor  should  not  pay  the  mortgage- 
money  or  institute  any  proceedings  in  equity  for  redemption  of  the 
estate  for  twenty  years,  was  invalid,  as  being  contrary  to  public 
policy.  [No  matter  how  strongly  the  parties  may  express  their 
agreement  that  there  shall  be  no  right  of  redemption;  such  agree- 
ment will  not  be  enforced  because  it  is  contrary  to  the  rules  of 
equity:  Bayley  v.  Bayley,  5  Gray,  505:  Linnell  v.  Lyford,  72  Me. 
280;  Cherry  v.  Bowen,  4  Sneed,  415;  Willets  v.  Burgess,  34  111.  494.] 
No  person,  moreover,  can,  under  colour  of  a  mortgage, 
[  *1184]  obtain  a  collateral  advantage  not  strictly  "*' belonging  to 
the  contract  of  mortgage.  Thus,  a  stipulation  at  the  time 
of  the  loan,  that  if  interest  is  not  from  time  to  time  paid,  as  it  shall 
become  due,  it  shall  be  converted  into  principal,  has  been  held  to 
be  invalid  as  being  oppressive  and  tending  to  usury:  Mitford  v. 
Featherstonhaugh,  2  Ves.  445;  Ossulston  v.  Yarmouth,  2  Salk.  449; 
Sir  Thomas  Meer's  Case,  Ca.  t.  Talb.  40,  cited;  Chambers  v.  Gold- 
win,  9  Ves.  271;  Page  v.  Broom,  4  C.  &  F.  437. 

In  a  recent  case,  however,  A.  and  B.  reversioners,  after  a  life  in- 
terest vested  in  C.  mortgaged  their  property  and  covenanted  that 
interest  in  arrear  should  be  capitalized  and  bear  interest  after  the 
same  rate;  and  C.  also  assigned  her  life  interest  as  part  of  the  se- 
curity. It  was  held  by  Hall,  V.-C.  that  the  security  given  by  the 
mortgagors  for  compound  interest  was  good,  and  that  the  amount 
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due  to  Lho  mortgagee  must  bo  ascertained  by  the  Chief  Clerk  upon 
the  footing  that  the  piovisions  of  the  deed  were  good  and  valid,  and 
ought  to  he  acted  upon:  Clarkson  v.  Henderson,  14  Ch.  D.  348. 
His  Lordship,  it  will  be  observed,  gives  no  reason  for  his  apparent 
departure  from  the  principles  laid  down  in  the  cases  before  cited. 
If  his  Lordship  decided  the  case  upon  the  distinction  that  it  was  a 
mortgage  of  a  reversion  (if  it  can  be  so  considered)  t  lie  decision  is  op- 
posed to  the  old  case  of  Broadway  v.  Morecraft,  Mose.  '247;  but  if 
his  Lordship  intended  to  decide  that  ordinarily,  and  in  the  absence 
of  fraud  and  oppression,  contracts  for  converting  interest  into  prin- 
cipal are  since1!  the  abolition  of  the  usury  laws  valid,  his  decision 
seems  to  depart  from  the  principles  so  long  acted  upon  by  Courts  of 
equity.  See  Moss  v.  Bainbrigge,  18  Beav.  478;  G  Do  G.  Mac.  &  G. 
292,  310,  331. 

Where,  however,  in  a  mortgage  deed,  it  was  agreed  that  the  sum 
advanced  upon  mortgage  should  be  repaid  at  specified  dates  by  in- 
stalments, and  if  default  were  made  in  any  instalment  when  due, 
there  was  also  to  bo  paid  a  commission  of  1/.  per  cent,  for  every 
month  or  part  of  a  month  from  the  duo  date  to  the  dato  of  payment 
of  such  instalment,  it  was  held  that  the  agreement  to  pay  the  com- 
mission was  valid,  inasmuch  as  it  was  wholly  separate  from  the 
contract  to  pay  interest,  and  was  not  in  the  nature  of  a  penalty: 
General  Credit  and  Discount  Company  v.  Glegg,  22  Ch.  D.  549;  and 
see  Burton  v.  Slattery,  5  Bro.  P.  C.  233;  Herbert  v.  Salisbury  and 
Yeovil  Railway  Company,  2  L.  R.  Eq.  221. 

A  mortgage  may  be  given  to  secure  a  larger  sum  than  that  actually 
advanced  by  the  mortgagee,  as  when  it  is  agreed  that  a  certain  sum, 
in  addition  to  the  money  actually  advanced,  shall  bo 
paid  to  the  mortgagee  by  way  of  *  bonus  for  the  risk  ho  [  *  1185  ] 
undertakes  in  making  the  advance,  and  shall  be  secured 
by  the  mortgage  deed :  Potter  v.  Edicards,  5  W.  11.  407.  2G  L.  J. 
N.  S.  (Ch.)  408. 

Where  however  there  has  been  a  contract,  that  if  the  mortgage 
were  paid  oft' the  mortgagor  would  pay  to  the  mortgagee  a  commis- 
sion of  5  per  cent,  upon  the  sum  advanced,  and  interest  upon  that 
commission  from  the  date  of  the  advance  ( Chappie  v.  Mahon,  5  I. 
R.  Eq.  225),  that  the  mortgagee  shall  bo  receiver  of  rents  with  a 
commission  (lb.  And  see  French  v.  Baron,  2  Atk.  120;  Scott  v. 
Brest,  2  T.  R.  238;  Langstaffe  v.  Femcick,  10  Ves.  405;  Leeth  v.  Ir- 
vine, 1  My.  &  K.  277),  that  the  mortgagee  while  in  possession  shall 
roceivo  a  certain  sum  yearly  for  management  (Corny its  v.  Comyns, 
5  Ir.  Eq.  583),  a  fortiori,  if  he  be  also  solicitor  to  the  mortgagor 
(Eyre  v.  Hughes,  2  Ch.  D.  198),  or  that  ho  shall,  as  auctioneer,  re- 
ceive a  commission  upon  a  sale  (Broad  v.  Selfe,  11  W.  R.  (M.  R.) 
1036;  9  Jur.  N.  S.  885;  Barrett  v.  Hartley,  2  L.  R.  Eq.  795;  Matthi- 
son  v.  Clarke,  3  Drew  3)  the  contract  is  invalid.  [If  an  executor  or 
an  administrator  discharge  a  mortgage  belonging  to  tho  estato  that 
he  is  administrring,  upon  a  consideration  which  moves  only  to  him 
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self  personally  and  not  to  the  estate,  although  the  mortgagor  may- 
know  this,  the  release  will  not  be  void  but  only  voidable,  and  if  the 
parties  in  interest,  seek  to  enforce  the  mortgage  as  a  subsisting 
security,  they  must  first  have  the  release  set  aside:  "Weir  v.  Mosher, 
19  Wis.  311.] 

Nor  will  the  mortgagee  be  allowed  to  hamper  the  power  of  re- 
demption by  any  collateral  agreement.  Thus  in  Jennings  v.  Ward, 
2  Vern.  520,  Ward  lent  money  to  Neale,  and  took  a  mortgage  from 
him  to  secure  16,000Z.,  with  interest  at  6Z.  per  cent.;  and  Neale,  in 
another  deed,  executed  at  the  same  time,  covenanted  to  convey  to 
Ward,  if  Ward  thought  fit,  ground  rents  to  the  value  of  16,000£.  at 
the  rate  of  twenty  years'  purchase.  Upon  a  bill  filed  to  redeem,  the 
defendant  insisted  on  the  agreement,  but  the  Master  of  the  Holla 
decreed  a  redemption  on  payment  of  principal,  interest,  and  costs, 
without  regard  to  the  agreement.  And  he  observed,  "  A  man  shall 
not  have  interest  for  his  money,  and  a  collateral  advantage  besides 
for  the  loan  of  it,  or  clog  the  redemption  with  any  by-agreement." 

A  mortgage?,  moreover,  will  not  be  allowed  at  the  time  of  the  loan 
to  enter  into  a  contract  with  the  mortgagor  for  the  purchase  of  the 
estate  on  non-payment  of  the  mortgage-money  at  the  specified  time; 
thus,  if  a  mortgage  be  made  redeemable  upon  payment  of  the  mort- 
gage-money at  a  certain  day,  but  if  the  money  be  not  then  paid,  if 
the  mortgagee  will  pay  a  further  sum  to  the  mortgagor,  that  then 
his  estate  shall  be  absolute,  or  that  he  will  make  him  a  further  con- 
veyance or  anything  to  that  effect,  the  estate  is,  notwithstanding, 
redeemable  after  the  day  of  payment,  and  the  mortgagee  cannot  en- 
force the  mortgagor,  after  default,  to  make  him  an  absolute  estate, 
until  he  forecloses  him.  And  see  Price  v.  Perrie,  Freem.  Ch.  Rep. 
258 ;  Willett  v.  Winnell,  2  Vern.  488 ;  Bowen  v.  Edwards,  1 
[  *  1186  ]  Ch.  Rep.  222.  Sed  vide  Tasburgh  v.  Echlin,  2  Bro.  *  P. 
C.  265,  Toml.  edit.;  Re  Edwards'  Estate,  11  Ir.  Ch.  Rep. 
367.  [A  man  can  sell  his  equity  of  redemption  on  the  day  after  the 
mortgage  has  been  created:  Wynkoop  v.  Cowing,  21111.  570;  Trull 
v.  Skinner,  17  Pick.  213;  Remsen  v.  Hay,  2  Edw.  Ch.  535.  But  he 
cannot  part  with  it  in  favour  of  the  mortgagee  at  the  instant  the 
mortgage  is  created:  Clark  v.  Condit,  3  C.  E.  Green,  358;  Wilson 
v.  Drumrite,  21  Mo.  325;  McKees  v.  Swaney,  50  Mo.  39  ! ;  Robinson 
v.  Farelly,  16  Ala.  472;  Rogan  v.  Walker,  1  "Wis.  527;  Pierce  v. 
Robinson,  13  Cal.  125;  Jacque  v.  Weeks,  2  W.  &  S.  271.] 

We  must,  however,  distinguish  the  before-mentioned  cases  falling 
within  the  rule  from  the  case  of  a  mortgagee  agreeing  with  the 
mortgagor  for  a  preference  of  preemption  in  case  of  sale:  for  such 
an  agreement  will,  if  claimed  within  a  reasonable  time,  be  enforced 
{Orby  v.  Trigg,  2  Eq.  Ca.  Ab.  599,  pi.  24;  9  Mod.  2);  but  it  will  not 
be  so  unless  the  terms  be  strictly  complied  with.  Dawson  v.  Daw- 
son, 8  Sim.  348;  Cookson  v.  Cookson,  8  Sim.  529;  Re  Edicards'  Es- 
tate, 11  Ir.  Ch.  Rep.  369.  But  on  the  bankruptcy  of  the  mortgagor 
the  trustees  may  in  a  proper  case  set  aside  the  mortgage  on  the 
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ground  of  fraudulent  preference:     Milford  Haven  Railway  Co.  v. 
Mowatt,  28  Ch.  D.  402. 

Upon  the  same  principle,  where  a  mortgagee  agrees  to  take  a 
portion  of  his  debt  in  lieu  of  the  whole,  upon  payment  on  a  given 
day,  the  Court  will  not  relieve  against  the  effect  of  its  non-payment 
on  that  day:  Ford  v.  Chesterfield,  L9Beav.  4'2S;  Thompson  v.  Hudson, 
4  L.  R.  Ho.  Lo.  1;  reversing  2  L.  11.  Ch.  App.  255;  Parry  v.  Great 
Ship  Company,  4  B.  &S.  550. 

The  rule  must  be  also  further  distinguished  from  that  class  of 
cases  where  the  Courts  have  considered  a  transaction  not  to  amount 
to,  or  to  be  intended  as,  a  mortgage,  but  to  be  an  absolute  sale  of 
an  estate,  with  a  proviso  for  the  vendor  to  repurchase  upon  certain 
terms;  for  it  seems,  that  unless  those  terms  are  strictly  complied 
with,  the  person  making  the  conveyance  cannot  insist  upon  the 
benefit  of  his  contract:  Barrell  v.  Sabine,  1  Vern.  208;  Pern/  v. 
Medoivcroft,  4  Beav.  197;  Gossip  v.  Wright,  1 1  W.  11.  ( V.-C.  K. )  0:52; 
Joy  v.  Birch,  4  C.  &  F.  88;  Alderson  v.  White,  2  De  G.  &  Jo.  97; 
Williams  \.  Owen,  5  My.  &C.  303;  reversing  10  Sim.  380. 

But  strict  compliance  with  the  terms  may  be  waived:  Pegg  v. 
Wisden,  10  Beav.  239. 

A  reconveyance  will  be  decreed  after  the  time  fixed  for  it  has 
passed  where  the  terms  on  which  it  depends  are  the  results  of  an 
account  not  rendered  by  the  other  party :  Ponsford  v.  Hankey,  9  W. 
R.  358. 

Where,  moreover,  a  sum  of  money  was  lent,  without  security,  and 
there  was  an  agreement  that  if  it  were  not  repaid  on  a  day  therein 
mentioned,  a  lease  of  a  farm  should  be  assigned  without  further 
consideration,  and  that  the  furniture  and  crops  should  be  purchased 
at  a  valuation,  it  was  enforced  as  being  a  conditional  purchase,  and 
not  a  mortgage:   Tapply  v.  Sheather,  8  Jur.  N.  S.  1103;   11  W.  R.  12. 

The  result  is  the  same  where  there  is  an  absolute  conveyance 
•with  a  subsequent  agreement,  that,  if  the  vendor  desires  it,  he  may 
have  his  estate  again  upon  payment  of  the.  money  with  interest  and 
cost:  Cotterell  v.  Purchase,  Ca.  t.  Talb.  01 ;  and  see  Brooke 
v.  Garrod,  3  K.  &  J.  008,  2  De  *  G.  &  Jo.  02;  and  Ward  [  *  1187  ] 
v.  Wolverhampton  Waterworks  Company,  13  L.  R.  Eq. 
243.  [Where  there  is  simply  a  deed  with  a  bond  for  reconveyance 
in  payment  of  a  certain  sum,  the  transaction  will  be  considered 
prima  facie  a  conditional  sale  and  not  a  mortgage:  Buse  r.  Pace, 
32  Mining,  111.] 

And  there  may  be  a  valid  sale  of  the  equity  of  redemption  by  the. 
mortgagor  to  the  mortgagee,  accompanied  by  a  proviso  givinc  the 
right  to  repurchase.  See  Endsworth  v.  Griffiths,  15  Yin.  Abr.  408, 
pi.  8;  2  Eq.  Ca.  Ab.  595,  pi.  0;  5  Bro.  P.  C.  184,  Toml.  edit.,  where 
Lloyd  executed  a  release  of  the  equity  of  redemption  to  Griffiths, 
who  at  the  same  time  gave  Lloyd  a  note  or  memorandum,  promis- 
ing that  if  he  should,  within  a  year,  pay  to  him  the  purchase-money 
and  all  charges  of  repairs  for  that  time,  ho  (Griffiths)  would  sell 
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and  convey  to  bim  the  premises.  Some  years  after,  Lloyd  died 
without  having  repurchased,  and  a  bill  filed  by  his  wife  and  son,  to 
whom  he  had  devised  the  estate,  for  redemption,  was  dismissed  in 
the  Court  of  Exchequer,  and  the  decision  was,  upon  appeal,  affirmed 
in  the  House  of  Lords.  Davis  v.  Thomas,  1  Russ.  &  My.  500,  is  a 
case  similar  in  its  circumstances,  and  the  same  principle  was  acted 
upon:  5  My.  &  Cr.  307. 

A  defeasible  purchase,  moreover,  of  a  rent-charge,  subject  to  re- 
purchase within  a  specified  time,  will,  it  seems,  after  a  long  period, 
become  absolute,  unless  the  stipulation  for  repurchase  be  adhered 
to.  Floyer  v.  Lavington,  1  P.  Wms.  268;  Mellor  v.  Lees,  2  Atk.  494. 
See  also  Davis  v.  Thomas',  1  Russ.  &  My.  506;  Joy  v.  Birch,  10  Bl. 
N.  S.  241. 

The  cases,  however,  both  cf  Floyer  v.  Lavington  and  Mellor  v.  Lees 
may  be  considered  as  having  been  decided  not  so  much  upon 
general  rule  as  upon  particular  circumstances,  viz.,  the  absence  of 
the  covenant  to  pay,  and  lapse  of  time.     See  2  Atk.  497. 

A  settlement  may  be  made  as  a  security  for,  and  conditional  on, 
the  payment  of  a  sum  of  money.  Thus  where  on  payment  of  a  sum 
of  money  in  a  certain  event,  limitations  of  property  comprised  in 
the  settlement  were  to  cease,  and  the  property  was  to  go  to  a  certain 
person,  his  heirs  and  assigns,  upon  the  happening  of  the  event;  the 
settlement  was  held  only  to  bo  a  security  for  the  money,  and  to  be 
redeemable  after  the  time  limited:  Frederic!:  v.  Aynscombe,  1  Atk. 
392;  2  Eq.  Ca.  Ab.  594;  Earl  of  Winchelsea  v.  Wentworth,  1  Yern. 
402;  Earl  of  Winchelsea  v.  Norcliffe,  lb  430.  [If  there  is  evidence 
to  show  that  the  transaction  is  in  reality  a  security  for  a  debt,  it  is 
obvious  that  the  nature  of  the  contract  is  in  reality  a  mortgage  and 
not  a  sale  with  the  privilege  of  buying  back:  Cotterell  v.  Long,  20 
Ohio,  464;  Clark  v.  Luon,  46  Ga.  202;  Huonckert?.  Merkey,  102  Pa. 
St.  465;  Wilson  v.  Patrick,  34  Iowa,  362;  Hunker  v.  Hatch,  45  111. 
178;  Moore  v.  Wade,  8  Kansas,  381;  Yates  v.  Yates,  21  Wis.  473; 
Phoenix  v.  Gardner,  13  Minn.  430.] 

The  Court,  as  observed  by  Lord  Hardwicke,  C,  "leans  extremely 
against  contracts  of  this  kind,  where  the  liberty  of  repurchasing  is 
made  at  the  same  time,  and  concomitant  with  the  grant."  And  his 
Lordship,  while  admitting  tho  distinction  "in  the  nature  of  tho 
transaction,  between  a  power  of  redeeming  and  of  repurchasing," 
adds,  that  "where  the  stipulation  for  tho  liberty  of  repurchasing  is 
a  part  of  the  samo  transaction  the  Court  goes  very  un- 
F*1188]  willingly  into  *  that  distinction,  and  endeavoura  if  pos- 
sible, to  bring  them  to  be  cases  of  redemption:"  Longuet 
v.  Scaicen,  1  Yes.  404.     See  also  Floyer  v.  Sherard,  Amb.  18. 

Tho  construction  in  favour  of  redemption  will  bo  more  readily 
adopted  where  the  deed,  so  as  to  allow  ample  time  to  find  out  an- 
other hand  to  take  the  money,  contains  a  stipulation  for  notice  of 
any  intention  to  repurchase,  to  take  place  upon  repayment  of  the 
original  purchase  money,  with  all  tho  arrears,  and  a  half-year's  in- 
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terest  in  addition:  Lawley  v.  Hooper,  3  Atk.  278;  Vcrncr  v.  Win- 
Stanley,  2  Sch.  &  L.  393;  Bulicer  v.  AstUy,  1  Ph.  422;  iJre*<o»  v. 
Neele,  12  Ch.  D.  70/. 

An  inferbnce,  moreover,  that  the  estate  was  looked  to  in  the 
transaction  only  as  a  security  arises  from  the  fact  that  there  is  a 
personal  covenant  for  payment  of  the  annuity,  upon  which,  in  the 
event  of  any  omission,  an  action  might  bo  immediately  brought 
under  the  covenant,  whilo  there  would  bo  no  present  remedy  against 
the  property,  as  where  a  clause  of  distress  cannot  be  enforced  until 
fourteen  days  after  default  made,  and  the  power  of  entry  not  until 
twenty-eight  days,  and  tho  authority  to  sell  not  before  sixty  days: 
Bulicer  v.  Astley,  1  Ph.  422,  435;  Kenny  v.  Lynch,  2  Jo.  &  L.  330. 

The  right  of  redemption,  moreover,  will  not  bo  affected  by  the 
absence  of  a  covenant  in  tho  deed  to  repay  the  money,  for  such 
covenant  is  not  essential  to  the  existence  of  a  mortgage,  all  'Welsh 
mortgages  being  without  tho  covenant,  as  well  as  must  copyhold 
mortgages:  Lawley  v.  Hooper,  3  Atk.  278,  280;  Longuet  v.  Scaiven, 
1  Ves.  404;  see  tho  decree  for  redemption  in  these  cases:  Lawley  v. 
Hooper,  3  Atk.  281,  282. 

It  may  bo  here  mentioned  that  it  is  often  difficult  to  distinguish 
between  a  mortgage  and  a  sale  with  power  to  repurchase:  Waters 
v.  Mynn,  14  Jur.  341;  Ogden  v.  Battams,  1  Jur.  N.  S.  791;  Fee  v. 
Cobine,  11  Ir.  Eq.  Rep.  400.  [Whatever  difficulty  there  may  be  in 
determining  the  nature  of  a  particular  transaction,  two  general 
rules  seem  to  be  established  by  the  authorities;  that  if  tho  agree- 
ment is  in. substance  a  mortgage,  its  form  cannot  deprive  the  debtor 
of  his  equity  of  redemption,  and  secondly,  that  the  courts  will  lean 
strongly  towards  construing  an  agreement  to  be  a  mortgage  rather 
than  a  conditional  sale:  Bisph.  Eq.  Sec.  154;  Todd  v.  Campbell,  8 
Casey,  250;  McClurkan  v.  Thompson,  19  P.  F.  Smith,  305;  Sweetzer's 
Appeal,  21  P.  F.  Smith,  264;  Carpenter  v.  Snelling,  97  Mass.  452; 
Cornell  v.  Hall,  22  Mich.  377;  Robinson  v.  Willoughby,  65  N.  C. 
520;  Ruffler  v.  Womack,  30  Texas,  332;  Watkins  v.  Gregory,  6 
Blackf.  113;  Weatherslv  v.  AVeathersly,  40  Miss.  469;  AVing  v. 
Cooper,  37  Vt.  179;  Flaggu.  Maun,  2  Sumn.  486.] 

A  mere  absolute  conveyance,  however,  clearly  does  not  become  a 
mortgage,  because  the  party  making  it  stipulates  for  a  right  of 
repurchase;  the  question  in  each  case  is,  what  is  the  meaning  of 
the  conveyance  (Alderson  v.  White,  2  De  G.  &  J.  105;  Shaio  v. 
Jeffery,  13  Mo.  P.  C.  432),  and  if  the  intention  was  that  the  estate 
should  be  a  security  for  money,  an  absolute  conveyance  will  be  con- 
verted into  a  mortgage  (Douglas  v.  Culverwell,  4  De  G.  F.  &  Jo. 
20;  varying  3  Giff.  251.  And  see  Barnhart  v.  Greenshields,  9  Mo. 
P.  C.  18;  Holmes  v.  Mathews,  lb.  413).  even  in  the  absence  of  a 
proviso  for  redemption:  Bell  v.  Carter,  17  Beav.  11.  [The  Supreme 
Court  of  tho  United  States  has  decided  that  where  a  deed  is  in- 
tended to  operate  as  a  mortgage,  it  would  be  fraudulent  to  insist 
upon  its  being  absolute,  and  on  that  ground  the  grantor  would  be 

373 


*  HS9  HOWARD  V.  HARRIS. 

entitled  to  relief:  Babeock  v.  Wyman,  19  How.  289;  Morgan  v. 
Shinn,  15  Wallace,  105;  and  see  Brown  v.  Clifford,  7  Lans.  (N.  Y.) 
46;  Adams  v.  Adams,  51  Conn.  544] 

The  payment  of  interest,  however,  will  be  evidence 
T  *  1189  1  that  a  *  mortgage  was  intended:  Allenbury  v.  Dalton,  5 
L.  J.  (K.  B.)  312,  314. 
Another  exception  or  qualification  of  the  rule  is  to  be  found  in 
that  class  of  cases  where  the  conveyance  of  an  estate  to  a  person  by 
way  of  mortgage  is  intended  to  be  in  the  nature  of  a  family  settle- 
ment; for  then  it  seems,  if  the  right  of  redemption  is  confined  to 
the  life  of  the  settlor  or  mortgagor,  his  heirs  will  not  be  allowed  to 
redeem.  See  ante,  p.  1181;  Bonham  v.  Neivcomb,  1  Vern.  214,  232, 
reversing  the  decision  of  Lord  Nottingham,  1  Vern.  7;  S.  C,  2  Ch. 
Ca.  53;  2  Vent.  364;  King  v.  Bromley,  2  Eq.  Ca.  Ab.  595,  pi.  8; 
Wolston  v.  Aston,  Hard.  511;  and  perhaps  Jason  v.  Eyres,  2  Ch. 
Ca.  33,  ought  to  have  been  otherwise  decided,  as  coming  within  the 
principle  of  this  exception. 

Where  a  mortgagee  agrees  with  the  mortgagor  that  if  the  interest 
be  duly  and  punctually  paid  the  principal  shall  remain  for  a  certain 
period,  if  the  interest  be  not  so  paid  the  mortgagee  may  call  up  his 
principal  within  the  period  mentioned,  and  he  will  not' have  waived 
his  right  to  do  so  by  the  receipt  of  the  interest  in  arrear,  nor  by  an 
unaccepted  offer  to  receive  an  instalment  of  the  principal:  Keene  v. 
Biscoe,  8  Ch.  D.  201.  [Equity  will  not  allow  a  mortage  to  be 
clogged  by  stipulations  against  the  mortgagor.] 

A  mortgage  deed  will  not  be  valid  as  against  the  mortgagor  if  he 
or  his  agent  have  not  received  the  mortgage-money:  Ex  parte  Swin- 
banks,  11  Ch.  D.  525;  and  see  Vorley  v.  Cooke,  1  Giff.  230;  Ogiluie 
v.  Jeaffreson,  2  Giff.  353;   Gordon  v.  James,  30  Ch.  D.  249. 

The  mere  fact  that  a  solicitor  was  in  posession  of  a  mortgage 
deed  executed  and  receipted  by  his  client  formerly  did  not  author- 
ise him  to  receive  the  mortgage-money  for  his  client:  Viney  v. 
Chaplin,  2  De  G.  &  J.  468;  Ex  parte  Swinbanks,  11  Ch.  D.  525. 
Hence,  if  the  client  had  not  received  the  money,  the  mortgagee 
could  not  maintain  the  validity  of  the  mortgage  deed  by  showing 
that  he  paid  the  money  to  the  solicitor,  unless  he  could  show  that 
the  solicitor  was  expressly  authorised  by  the  client  to  receive  it: 
Ex  parte  Sivinbanks,  11  Ch.  D.  525. 

A  solicitor  now,  however,  under  the  56th  section  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  upon 
the  production  of  such  deed,  may  receive  the  consideration  money, 
except  in  case  of  a  deed  executed  by  trustees.     See  ante,  p.  988. 

Where  difficulty  arises  in  determining  whether  a  conveyance  is 
intended  to  be  a  mortgage  or  .not,  parol  evidence  will  be  admitted  to 
show,  that,  what  appears  on  the  face  of  it  to  be  an  absolute  convey- 
ance, was  intended  to  be  a  conveyance  by  way  of  mortgage  only. 
Thus,  in  Maxwell  v.  Montacute,  Prec.  Ch.  526,  where  a  person  re- 
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fused  to  execute  according  to  agreement  a  defeasance, 
after  the  mortgagor  had  executed  *  an  absolute  convey-  [  *  1  L90  ] 
ance,  Lord  Nottingham  admitted  parol  evidence  to  show 
the  agreement,  and  decreed  against  the  mortgagee.  See  also  Clench 
v.  Witherly,  Ca.  t.  Finch.  370;  Hampton  v.  Spencer,  2  Vern.  288; 
Jennings  v.  Ward,  2  Vern.  520;  Walker  v.  Walker,  2  Atk.  99; 
Dixon  v.  Parker,  2  Ves.  225;  Young  v.  Peachy,  2  Atk.  257;  Joynes 
v  Statham,  3  Atk.  388;  PrancA%n  v.  /•'</•/',  Barnard.  30;  Cotterell 
v.  Purchase,  Ca.  t.  Talb.  01;  Spurgeon  v.  Collier,  1  Eden,  55;  Etogr- 
Ao/</  v.  Codrington,  1  Eden,  100;  Perno?!  v.  Bethell,  2  Eden,  L10; 
y.r>r</  I  in  ham,  v.  Child,  1  Bro.  C.  C.  92;  Cripps  v.  Jee,  4  Bro.  C.  C. 
-171;  Reeks  v.  Postlethwaite,  G.  Coop.  161;  Hodle  v.  Healey,  1  V.  & 
B.  540;  Card  v.  Jaffray,  2  S.  &  L.  374;  Gordon  v.  SeZ&y,  1 1  Bli.  N. 
S.  351;  ruZZ  v.  Owen,  4  Y.  &  C.  192;  Price  v.  Price,  15  L.  J.  Ch. 
13;  Holmes  v.  Matthews,  9  Moore,  P.  C.  C.  413;  Barnhartx.  Green- 
shields,  lb.  18;  Langton  v.  Horton,  5  Beav.  9;  Murphy  v.  Taylor,  1 
Ir.  Ch.  Rep.  92  Douglas  v.  Culverwell,  3  Giff.  251;  4  Be  G.  F.  & 
J.  20;  Whitfield  v.  Par/ttf,  4  De  G.  &  Sm.  240;  PooM  v.  7'«Wc,  10 
L.  K.  Eq.  182;  P«/r//t  v.  ift^e,  7  L.  R.  Ch.  App.  409.  [This  prin- 
ciple is  recognized  throughout  the  United  States.  But  the  parol 
evidence  must  be  very  clear:  Plurner  v.  Guthrie,  26  P.  F.  Smith, 
455;  Lindauer  v.  Cummings,  57  111.  200;  Campbell  v.  Dearborn, 
109  Mass.  135;  Klocku.  Walter,  70  111.  410;  Horn  v.  Keteltas,  46 
N.  Y.  605;  Kuhn  v.  Rumph,  46  Cal.  299;  Wilcox  v.  Bates,  26  Wis. 
465;  Sweet  v.  Parker,  22  N.  J.  Eq.  453;  Moore  v.  Wade,  8  Kansas, 
380;  Pierce  v.  Robinson,  13  Cal.  116;  Wing  v.  Cooper,  37  Yt.  179; 
French  v.  Burns,  35  Conn.  359;  Roberts  v.  McMahan,  4  Greene 
(Iowa),  34;  Weide  v.  Gehl,  21  Minn.  449;  Heath  v.  Williams,  30 
Ind.  495.] 

Where  lands  were  conveyed  upon  trust,  in  case  a  sum  and  inter- 
est should  not  be  paid  b,y  a  certain  day,  to  sell,  and  after  payment 
of  principal,  interest,  and  costs,  toreconvey  the  lands  remaining  un- 
sold, or  pay  over  the  residue  of  the  money;  and  there  was  a  cove- 
nant not  to  sell  without  six  months'  notice,  but  the  deed  contained 
no  proviso  for  redemption,  it  was  held  by  Sir  J.  Rom  illy,  M.  R., 
that  this  was  a  mere  mortgage:  Bell  v.  Carter,  17  Beav.  1 1.  [Each 
case  will,  to  a  certain  extent  depend  upon  its  own  circumstances: 
See  Bridges  v.  Linder,  60  Iowa,  190;  and  notes  to  Haines  v.  Thomp- 
son, 11  Am.  Law  Register  (U.  S.),  680.] 

As  to  the  nature  of  an  equity  of  redemption.] — The  equity  of  re- 
demption having,  as  we  have  before  seen  (ante,  p.  1182),  been  es- 
tablished, its  nature  naturally  became  an  object  of  discussion.  In 
an  early  case,  it  was  said,  that  an  equity  of  redemption  was  a  mere 
right;  and  that  a  right  to  a  bill  in  equity  ought  not  to  be  entailed, 
and  was  not  such  an  inheritance  as  could  be  entailed  by  the  statute 
De  donis  (Roscarrick  v.  Barton,  1  Ch.  Ca.  217);  and  even  so  late  as 
the  time  of  Lord  Hardivicke,  in  the  principal  case  of  Casborne  v. 
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Scarfe,  where  a  husband  claimed  to  be  tenant  by  the  curtesy  of  land 
of  his  wife's,  mortgaged  by  her  previous  to  marriage,  it  was  insisted, 
in  opposition  to  his  cl  din,  that  the  equity  of  redemption  was  no 
actual  estate  or  interest  in  the  wife,  but  merely  a  right  of  action,  or' 
a  suit  in  a  Court  of  equity.  Lord  Hardwicke,  however,  held  that  the 
husband  was  tenant  by  the  curtesy,  as  an  equity  of  redemption  was 
an  estate  in  the  land.  "  For,"  said  his  Lordbbip,  "  it  may 
[*1191]  be  devised,  *  granted,  or  entailed  with  remainders,  and 
such  entail  and  remainders  may  be  barred  by  tine  and  re- 
covery, and  therefore  cannot  be  considered  as  a  mere  right  only, 
but  such  an  estate  whereof  there  may  be  a  seisin."  [In  the  United 
States  a  mortgage  is  looked  upon  as  a  security  fcr  debt,  and  the 
title  for  every  purpose  as  regards  third  persons,  is  considered  as  re- 
maining in  the  mortgagor:  Washburn  on  Real  Property,  151 ;  Timms 
v.  Shannon,  1<J  Md.  29(5;  Catlin  v.  Henton,  9  Wis.  476.] 

And  such  entail  may  now  be  barred  under  the  Fines  and  Re- 
coveries Act,  3  &  4  Will.  4,  c.  74. 

Prevrous  to  3  &  4  Will.  4,  c.  105,  women  were  not  dowable  of  an 
equity  of  redemption;  but  this  was  because  they  were  not  entitled 
to  dower  of  equitable  estates:  Dixon  v.  Saville,  1  Bro.  C.  C.  326. 
See  L.  C.  R,  P.,  3rd  ed.,  pp.  71,  72. 

As  to  the  law  of  Escheat  with  regard  to  mortgaged  estates,  see 
note  to  Attorney -General  v.  Sands,  L.  R.  C.  P.,  3rd  ed.  pp.  777, 
778,  788,  78U,  790. 

The  person  entitled  to  the  equity  of  redemption  being  considered 
as  the  owner  of  the  land,  he  may  not  only  devise  or  settle,  but  in 
other  respects  deal  with  it  as  land.  He  may,  for  instance,  mortgage 
it;  but  all  incumbrancers  subsequent  to  the  first,  if  he  have  the 
legal  estate,  having  merely  equitable  claims,  will,  according  to  the 
maxim  Qui  prior  est  tempore  potior  est  jure,  be  entitled  to  satisfac- 
tion out  of  the  estate,  according  to  priority,  though,  as  we  havo 
before  seen,  an  equitable  incumbrancer,  where  the  legal  estate  is 
outstanding,  or  in  a  former  mortgagee,  may:  if  he  advanced  his 
money  without  notice  of  a  former  incumbrance,  obtain  priority 
by  getting  in  the  legal  estate,  or  taking  a  conveyance  from  thelegal 
mortgagee;  in  which  last  case  he  may  tack  his  own  to  the  legal 
mortgage,  and  thus  obtain  priority  over  all  intermediate  incum- 
brances.    See  Marsh  v.  Lee,  ante,  Vol.  1,  p.  696,  and  note. 

So,  likewise,  upon  the  principle,  that  the  person  entitled  to  the 
equity  of  redemption  is  considered  as  the  owner  of  the  land,  on  his 
death  intestate  the  descent  of  the  equity  of  redemption  will  be 
governed  either  by  the  general  law  of  the  land,  or  the  lex  loci,  ac- 
cording to  the  tenure  of  the  legal  estate.  Thus,  it  has  been  held, 
where  borough  English  lands  were  mortgaged,  that  the  equity  of 
redemption  descended  to  the  youngest  son,  to  whom  the  lands  would 
descend,  and  in  a  mortgage  of  gavelkind  lands,  the  equity  of  re- 
demption would  descend  in  the  same  manner  as  the  lands  would: 
Faxccett  v.  Loivther,  2  Ves.  304.  [The  equity  of  redemption  exists 
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in  favor  of  the  mortgagor  and  all  other  parties  claiming  under  him: 
See  Lamson  v  Drake,  L05  Mass.  504;  Opdykev.  Baltics,  '■',  Stockton, 
133;  Beach  v.  Shan,  57  111.  17;  Wiley  v.  Ewing,  47  Ala.  418; 
Haines  v.  Beach,  3  Johns.  Ch.  460.] 

The  mortgagor  of  an  advowson  has  a  right  to  nominate  to  the 
living  on  a  vacancy;  and  the  mortgagee  will  be  obliged  to  accept 
of  the  nominee,  even,  it  seems,  although  there;  was  a  covenant  in 
the  mortgage,  that  the  mortgagee  should  present  on  every  avoid- 
ance: Jory  v.  Co.r,  Prec.  Ch.  71;  Amhurst  v.  Dawling,  2  Vern. 
401;  Galley  v.  tielby,  Stra.  403;  and  see  Mackenzie  v. 
Robinson,  3  Atk.  550,  overruling  *  Gardiner  v.  Griffiths  [  1192  | 
2  F.  Wms.  403. 

It  may  be  hero  mentioned  that  a  mortgage  of  pew  rents  made  by 
tho  vicar  of  a  district  church  is  void  under  the  13  Eliz.  c  20.  Ex 
parte  Arroicsmith,  In  re  Leveson,  8  Ch.  D.  96. 

In  tho  principal  case,  of  Thornbrough  v.  Baker,  Lord  Nottingham 
decided  a  point,  ever  sinco  firmly  established,  that,  although  in  tho 
case  of  a  mortgagee  in  fee,  tho  heir  must  reconvey,  on  payment  of 
the  mortgage- money  and  interest,  tho  executor,  and  not  the  heir, 
of  the  mortgageo  will  be  entitled  to  the  money.  Thero  is,  however, 
as  is  there  laid  down  by  Lord  Nottingham,  an  important  distinction, 
resulting  from  the  difference  between  a  mortgage  and  an  absolute 
conveyance,  with  a  collateral  agreement  for  a  repurchase;  as,  in  tho 
latter  case,  if  the  purchaser  dies,  and  tho  person  who  conveyed  to 
him  exercises  his  option,  to  repurchase,  on  repayment  of  tho  pur- 
chase-money, the  heir,  and  not  the  executor,  of  the  purchaser  will, 
it  seem,  be  entitled  to  the  money,  whereas  in  case  it  had  been  a 
mortgage,  the  money  would  have  belonged  to  tho  executors.  See 
Sai7it  John  v.  Wareham,  cited  3  Swanst.  631. 

.Where  real  estate,  tho  equity  of  redemption  of  which  was  barred 
by  the  Statute  of  Limitations,  was  sold  by  tho  Court  in  an  adminis- 
tration suit,  it  was  held  that  after  payment  of  principal,  interest 
and  cost  to  the  legal  personal  representative  of  the  mortgagee,  and 
the  cost  of  the  parties  to  an  administration  suit  as  between  solicitor 
and  client,  the  balance  of  the  sum  belonged  to  the  heir-at-law  of 
the  mortgagee,  and  not  to  the  residuary  devisees,  to  whom  ho  had 
devised  his  ivesiduary  estate  except  estates  vested  in  him  as  mort- 
gagee or  trustee.  In  re  Woodhead  &  Cadnian  v.  Carr,  AY.  X.  July 
26,  1884,  p.  174. 

Formerly  inconvenience  was  occasioned  where  the  legal  interest 
in  trust  or  mortgaged  estates  became  vested  in  a  person  not  sui 
juris  as  an  infant,  married  woman,  or  lunatic,  and  difficulties  also 
arose  in  determining  what  words  wero  sufficient  to  pass  trust  and 
mortgage  estates,  and  as  to  whether  the  trusteeship  passed  to  the 
devisees  of  trust  estates. 

In  order  to  obviate  these  inconveniences  and  difficulties,  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  15  Vict.  c.  41), 
founded  on^and  repealing  sect.  4  of  the  Vendor  and  Purcnasers 
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Act,  1874  (37  &  38  Vict.  c.  78),  and  Beet.  48  of  the  Land  Transfer 
Act,  1875  (38  &  39  Vict.  87),  makes  an  important  alteration  in  the 
devolution  of  mortgaged  estates  on  the  death  of  a  sole  mortgagee. 
It  enacts  that  "Where  an  estate  or  interest  of  inheritance,  is  limited 
to  the  heir  as  special  occupant,  in  any  tenements  or  hereditaments 

corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by 
[  *  1193  ]  way  of  *  mortgage,  in  any  person  solely,  the  same  shall  on 

his  death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representatives  or  re- 
resentaiive  from  time  to  time,  in  like  manner  as  if  the  time  weie 
a  chattel  real,  vesting  in  them  or  him;  and  accordingly  all  the  like 
powers,  for  one  only  of  several  joint  personal  representatives,  as 
well  as  for  a  single  personal  representative,  and  for  all  the  personal 
representatives  together,  to  dispose  of  and  otherwise  deal  with  the 
same,  shall  belong  to  the  deceased's  personal  representatives  or  re- 
presentative from  time  to  time,  with  all  the  like  incidents,  but  sub- 
ject to  all  the  like  rights,  equities,  and  obligations,  as  if  the  eame 
were  a  chattel  real,  vesting  in  them  or  him,  and  for  the  purposes  cf 
this  section,  the  personal  representatives  for  the  time  being  of  the 
deceased  shall  be  deemed  in  law  his  heirs  and  assigns  within  the 
meaning  of  all  trusts  and  powers."  (Sect.  30  (1).) 

This  section,  however,  including  the  repeals  therein,  applies  only 
to  cases  of  death  after  the  commencement  of  the  Act  (3).  [It  may 
be  said  in  general,  that  the  equity  of  redemption  exists  in  favour  of 
any  one  who  has  an  interest  in  land,  and  who  would  be  a  loser  by 
foreclosure  :  Piatt  v.  Square,  12  Met.  494;  Farnun  v.  Metcalfe,  8 
Cush.  46;  Bogut  v.  Coburn,  27  Barb.  330;  Scott  v.  Henry,  13  Ark. 
330.] 

Assignments  of  Mortgages.~\ — When  a  mortgage  is  paid  off,  that 
is  to  say,  the  principal,  interest  and  costs,  the  mortgaged  estate  may 
either  be  reconveyed  to  the  mortgagor  or  his  representatives,  or  it 
may  be  transferred  or  assigned  by  the  mortgagee  either  with  or 
without  the  concurrence  of  the  mortgagor  to  an  assignee  of  the  mort- 
gage. 

Where  a  mortgagor  is  entitled  to  redeem,  he  will,  by  virtue  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  (4^  &  45  Vict. 
c.  41),  have  power  to  require  the  mortgagee,  instead  of  reconvey- 
ing,  and  on  the  terms  on  which  he  would  be  bound  to  reconvey,  to 
assign  the  mortgage  debt,  and  convey  the  mortgaged  property  to 
any  third  person,  as  the  mortgagor  directs  ;  and  the  mortgagee 
shall,  by  virtue  of  the  act,  be  bound  to  assign  and  convey  accord- 
ingly, sect.  15  (1).  This  section  does  not  apply  in  the  case  of  a 
mortgagee  being  or  having  been  in  possession  {> ).  This  section  ap- 
plies to  mortgages  made  either  before  or  after  the  commencement 
of  this  Act,  and  shall  have  effect  notwithstanding  any  stipulation 
to  the  contrary  (3). 

If  there  were  first  and  subsequent  mortgagees  of  the  same  estate, 
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tho  mortgagor  could  not  require  tho  lirst  mortgageo  to  assign  the 
debt  and  property  to  a  nominee  of  his  own,  under  the  15th  section 
of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41  ),  without  tho 
consent  of  the  puisne  mortgagee:    '/'<<  van   \.  .Smith,  20  Ch.  D.  724 

"  Tho   mortgagor  entitled    to   redeem,"   in  that   section  means  a 
mortgagor  or  person  claiming  under  the  mortgagor,  who 
has  a  right  to  require  a  reconveyance  *  from  the  mort-  [  ■■■  1 194  J 
gagee,  and  no  other  person  can  take  advantage  of  that 
hection.   lb. 

It  has  been  recently  held  that  a  tenant  for  lifo  of  mortgaged 
premises  who  has  failed  to  keep  down  the  interest,  and  who  has  ob- 
tained the  usual  order  permitting  him  to  redeem  the  mortgage,  is 
not  of  right  entitled,  under  tho  15th  section  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  to  require  the  mortgagee  to  trans- 
fer tho  mortgage  :  Alderson  v.  Elgey,  20  Ch*L\  507. 

However,  by  sect  12  of  tho  Conveyancing  Act,  1882  (45  &  46 
Yict.  c.  39),  it  is  enacted  "that  tho  right  of  the  mortgagor,  under 
sect.  15  of  tho  Conveyancing  Act,  1881,  to  require  a  mortgagee  in- 
stead of  reconveying  to  assign  the  mortgage  debt,  and  convey  the 
mortgaged  property  to  a  third  person,  shall  belong  to  and  be  cap- 
able of  being  enforced  by  each  incumbrancer,  or  by  the  mortgagor, 
notwithstanding  any  intermediate  incumbrance,  but  a  requisition  of 
an  incumbrancer  shall  prevail  over  a  requisition  of  the  mortgagor,, 
and  as  between  incumbrancers  a  requisition  of  a  prior  incumbrancer 
shall  prevail  over  a  requisition  of  a  subsequent  incumbrancer." 

A  mortgage  may  bo  assigned  at  any  time  by  the  mortgagee  alone; 
but  the  assignee  should  always  obtain  the  concurrence  of  the  mort- 
gagor ;  for,  as  the  assignee  stands  in  tho  same  relation  to  the  mort- 
gagor as  the  mortgagee,  he  is  bound  by  the  equities  subsisting  be- 
tween them.  Thus,  if  the  mortgagor  do  not  concur  in  the  assign- 
ment, the  assignee  will  take,  subject  to  the  account  between  the 
mortgagor  and  the  mortgagee.  See  Matthews  v.  Walhnjn,  4  Yes. 
118.  But  where  tho  assignee  takes  a  transfer  of  a  mortgage  from 
tho  mortgagee  alone,  and  there  is  an  acknowledgement  in  the  deed 
itself  and  in  a  receipt  thereon  endorsed  of  and  for  the  whole  sum 
purported  to  have  been  advanced,  although  in  reality  the  mortgagee 
did  not  pay  the  whole  of  that  sum,  he  will  be  liable  for  that  amount 
to  the  assignee,  without  notice,  as  he  had  a  better  equity  than  the 
mortgagee,  who  by  placing  the  deeds  in  the  hands  of  the  assignee, 
had  enabled  him  to  commit  a  fraud:  Bickerton  v.  Walker,  31  Ch 
D.  151. 

Under  sect.  22,  however,  of  the  Conveyancing  and  Law  of  Prop- 
erty Act,  1881  (44  &  45  Vict,  c.  41),  "the  receipt  in  writing  of  a 
mortgagee  shall  be  a  sufficient  discharge  for  any  money  arising 
under  the  power  of  sale  conferred  by  this  Act,  or  for  any  money  or 
securities  comprised  in  his  mortgage,  or  arising  thereunder  ;  and 
a  person  paying  or  transferring  the  same  to  the  mortgagee,  shall 
not  be  concerned  to  inquire  whether   any  money  remains  due  under 
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the  mortgage."     See  Dicker  v.  Angerstein,  3  Ch.  D.  600;  Saunders 
v.  Kent,  W.  N.  July  11,  1885,  p.-  147. 

Where  a  mortgage  is  transferred,  and  the  transferee  fails  to  give 
notice  of  the  transfer  to  the  mortgagor,  payments  subsequently 
made  by  him  to  the  original  mortgagee  are  valid  as  against  the 
transferee:  MattJiews  v.  Wallwyn,  4  Ves.  12G.  See  also  Earl  of 
Macclesfield  v.  Fitton,  1  Vern.  1(39.  And  pee  Williams  v.  Sorrell, 
4  Ves.  389;  Chambers  v.  Goldwin,  9  Ves.  254;  Bradwell  v.  Catch- 
pole,  3  Swanst.  79,  n. ;  1  Ch.  Ca.  08;  Ex  parte  Monro, 
[  *  1195  ]  Buck,  300;  Stocks  v.  Dobson,  4  De  G.  M.  &  G.  11;  *  In 
re  Lord  Southampton's  Estate,  16  Ch.  D.  178. 

But  the  mortgagor  will  not  be  allowed  for  payments  made,  unless 
he  were  authorised  to  receive  them,  even  although  he  were  solicitor 
to  the  mortgagee:  Withington  v.  Tate  (4  L.  R.  Ch.  App.  288)  In 
re  Lord  Southampton 's  Estate,  16  Ch.  D.  178.  As  to  what  will  be 
now  a  sufficient  authority,  see,  ante,  p.  1189. 

Where  a  mortgage  is  assigned  without  the  privity  or  consent  of 
the  mortgagor,  the  assignee  who  takes  it  only  upon  tho  same  terms 
as  the  mortgagor,  cannot  add  to  what  is  due,  settle  tho  account,  or 
turn  principal  into  interest:  Earl  of  Macclesfield  v.  Fitton,  1  Vern. 
169;  Ashenhurst  v.  James,  3  Atk.  271;  Matthews  v.  Walhvyn,4:Yes. 
128. 

But  "where  a  man  makes  a  security  on  mortgage,  and  there  is  an 
arrear  of  interest  thereon,  if  the  incumbrancer  assigns  the  same,  with 
the  concurrence  of  the  mortgagor,  the  interest  paid  to  the  mortgagee 
by  the  assignee  shall  be  taken  as  principal,  and  carry  interest." 
Ashenhurst  v.  James,  3  Atk.  271. 

Interest  however  cannot,  even  with  the  consent  of  the  mortgagor, 
be  turned  into  principal  as  against  subsequent  incumbrancers  of 
whom  there  is  notice:  Digby  v.  Craggs,  Amb.  611;  2  Eden,  200; 
Montague  v.  Ratcliffe,  Amb.  612,  n.  Blunt'o  edit. ;  and  see  Walker  v. 
Jones,  1  L.  R.  P.  C.  50. 

Moreover,  it  is  laid  down,  that,  "if  a  mortgagee  in  possession  as- 
signs over  his  mortgage  without  the  assent  of  tho  mortgagor,  the 
mortgagee  is  bound  to  answer  the  profits  both  before  and  after  the 
assignment,  though  assigned  only  for  his  own  debt;  for  he  is  under 
a  trust  to  answer  the  profits  of  tho  pledge,  and  it  is  a  breach  of  trust 
to  assign  such  pledge  to  a  person  insolvent;"  1  Eq.  Ca.  Ab.  328,  pi. 
2.  But  a  qusere  is  added:  "If  tho  mortgagor  hides,  so  that  he  can 
not  be  served  with  a  subpoena  to  foreclose,  whether  the  mortgagee 
may  not  assign,  and  not  be  answerable  for  the  profits  after  assign- 
ment." 

When  the  interest  of  a  mortgage  has  been  regularly  paid,  and  the 
mortgagor  has  never  been  called  on  to  discharge  the  principal,  the 
costs  of  a  transfer  of  the  mortgage,  made  by  tho  mortgagee  without 
any  communication  with  the  mortgagor,  are  not  properly  chargeable 
against  him:  In  re  Radcliffe,  22  Beav.  201. 

Where  a  stranger  gets  an  assignment  of  a  mortgage  for  less  than 
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is  due,  bo  will  bo  entitled,  at  any  rate  as  against  the  mortgagor  and 
bis  heirs,  to  the  whole  sum  due  upon  the  mortgage:  Phillips  v. 
Vaughan,  1  Vern.  836;  Williams  v.  Springfield,  1  Vera.  476;  for,  as 
Lord  Jeffries  observed, »in  the  latter  ease,  "where  the  mortgagor  or 

bis  beir  comes  to  redeem,  there  is  no  reason  that  he  should 
have  the  benefit  of  a  good  bargain  made  *  by  another  man,   |  *  1  L96  j 
and  ought  therefore  to  pay  what  is  really  due  on  the  mort- 
gage whatever  it  be,  without  lespect  to  what  the  assignee  paid." 

But  in  the  former  of  those  cases  he  thought  that  a  purchaser  with- 
out notice  of  the  incumbrance,  might  possibly  have  an  equity  to  re- 
deem the  incumbrance  for  what  was  really  paid  for  it;  and  in  the 
latter  case  be  distinctly  lays  it  down,  that  "where  there  are  subse- 
quent incumbrancers  or  creditor  i  in  the  case,  a  man  who  buys  in 
a  prior  incumbrance  shall  be  allowed  only  what  he  really  paid, 
though  there  was  in  truth  a  much  greater  sum  due:"  see  Long  v. 
Clopton,  1  Vern.  4G4.  Gilbert's  Lex.  Prat,  282,  283.  This  however 
seems  to  be  laid  down  too  generally,  and  the  doctrine  has  at  any  rate 
been  much  narrowed  since,  and  is  now  only  applicable  to  purchases 
of  incumbrances  made  by  persons  in  some  fiduciary  position,  or  the 
heir-at-law:  Morret  v.  Pasfce,  2  Atk.  53,  54. 

It  is  clear,  however,  that  an  incumbrancer,  or  other  creditor,  pur- 
chasing: a  puisne  incumbrance  for  less  than  its  value,  will  be  entitled 
to  what  is  due  upon  it,  as  against  intermediate  incumbrancers,  or 
others  (Morret  v.  Paske,  2  Atk.  54;  Darcy  v.  Hall,  1  Vern.  49;  Brom- 
ley v.  Holland,  5  Ves.  020,  n.;  Shaw  v.  Bunny,  2  DeG.  J.  &  S.  472; 
Dobson  v.  Land,  8  Hare,  220:  Kirkwood  v.  Thompson,  2  H.  &  M.  401); 
and  it  seems  also  that  a  stranger  may  do  the  samo.  Anon.,  1  Salk. 
155. 

Where,  moreover,  a  mortga^eo  has  made  a  gift  of  an  incumbrance, 
tho  donee  is  entitled  to  have  allowed  to  him,  as  standing  in  the  place 
of  the  mortgagee,  the  whole  amount  due  on  the  incumbrance.  Anon., 
1  Salk.  155. 

But  if  a  person  stands  in  any  fiduciary  relation  towards  the  owner 
of  the  estate,  as  trustee,  agent,  or  guardian,  ho  will,  as  against 
another  incumbrancer,  be  allowed  only  what  he  paid  for  an  incum- 
brance, since  any  purchase  of  it  by  him  at  a  lower  price  than  is  duo 
upon  it  is  for  tho  benefit  cf  the  estate:  Morret  v.  Paske,  2  Atk.  54; 
Powell  v.  Glover,  3  P.  Wms.  251,  n. 

[A  trustee  or  any  other  fiduciary  officer  cannot  buy  up  any  charge 
or  incumbrance  to  which  tho  trust  estate  is  liablo  at  less  than  is 
actually  due  thereon,  and  then  collect  the  full  amount  from  the  es- 
tate: Schoomaker  v.  Van  Wvck,  31  Barb.  457;  Barksdale  v.  Finney, 
14  Grat.  338;  Parshall's  Appeal,  ?5  P.  F.  Smith,  235.] 

Tho  same  principal  has  been  held  applicable  to  the  cases  of  a  so- 
licitor and  of  a  solicitor's  clerk.  Nelson  v.  Booth,  3  Jur.  N.  S.  950; 
Hobday  v.  Peters,  28  Beav.  349;    Carter  v.  Palmer,  8  C.  &  F.  657. 

An  heir-at-law  also  purchasing  in  an  incumbrance,  either  as  against 
a  purchaser  (Long  v.  Clopton,  1  Vern.  4G4)  or  general  creditors,  even 
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•without  notice  of  their  debts  (Lancaster  v.  Evors,  10  Beav.  164,  1  Ph. 
354),  will  only  be  allowed  what  he  actually  gave  for  the  incumbrance; 
(see  also  Darcy  v.  Hall,  1  Vern.  49;  Braithivaite  v.  Braithivaite,  1 
Yern.  334;  Long  v.  Clopton,  1  Ver-n.  404;  Morretw.  Paske, 
[  *  1197  ]  2  Atk.  54;)  and  it  is  presumed  by  Mr.  Leivin,  *  though 
there  is  no  decision  upon  it,  that  the  rule  applies  equally 
to  a  devisee  as  between  him  and  the  creditors  of  the  testator:  Leivin 
on  Trusts,  257,  7th  ed. 

But  it  seems,  that  if  an  heir  or  devisee  buys  in  a  prior  incum- 
brance for  the  purpose  of  protecting  an  incumbrance  to  which  he  is 
himself  entitled,  he  will  be  allowed  the  whole  amount  of  what  is  due 
on  the  security  so  bought  in:  Darcy  v.  Hall,  1  Vern.  49;  Davis  v. 
Barrett,  14  Beav.  542. 

And  it  seems  that  the  heir-at-law  or  devisee  may  hold  the  incum- 
brance for  the  whole  amount  due  thereon,  as  against  a  subsequent 
incumbrancer,  towards  whom  they  neither  stand  in  any  fiduciary 
relationship,  as  they  do  in  respect  of  the  general  creditors  of  the 
ancestor  or  devisor.     Davis  v.  Barrett,  14  Beav.  542. 

It  seems,  moreover,  that  a  tenant  for  life  stands  in  such  confi- 
dential relation  to  the  remainderman,  that  he  cannot,  as  against  him, 
hold  an  incumbrance  for  more  than  he  gave  for  it:  Hill  v.  Browne, 
Dru.  426,  433. 

And  where  there  were  two  joint  j)urchasers  of  an  estate  subject  to 
incumbrances  to  be  discharged  out  of  the  purchase-money,  one  of 
them,  who,  in  discharging  the  incumbrances,  had  certain  abate- 
ments made  to  him,  was  obliged  to  account  for  them,  the  purchase 
having  been  made  for  their  mutual  benefit:  Carter  v.  Home,  1  Eq. 
Oa.  Ab.  7. 

Where  a  mortgage  is  originally  void,  as,  for  instance,  in  the  case 
of  a  forgery,  it  will  not  be  rendered  valid  by  a  transfer  to  a  party 
for  valuable  consideration  without  notice.  Parker  v.  Clarke,  30 
Beav.  54;   Ogilvie  v.  Jeaffreson,  2  Giff.  353. 

Where,  however,  the  mortgage  was  merely  voidable,  as  in  the  case 
of  a  fraud,  it  may  be  rendered  valid  by  such  a  transfer;  thus,  if 
upon  the  execution  of  a  deed  of  mortgage,  no  money  is  paid,  and 
the  mortgagee  assigns  to  a  third  party  for  valuable  consideration, 
without  notice  of  the  fraudulent  transaction,  and  the  mortgagor 
afterwards  makes  a  conveyance  in  fee  to  a  third  party  for  valuable 
consideration  without  notice,  the  payment  of  the  money  upon  the 
transfer  will  make  good  the  mortgage:  Newport's  Case,  Ca.  t.  Holt, 
477;  Skin.  423.  See  also  George  v.  Milbanke,  9  Ves.  190;  Aid- 
borough  v.  Trye,  7  C.  &  F.  436,  463;  Judd  v.  Green,  33  L.  T.  (X.  S.) 
597. 

By  the  assignment  of  the  mortgage  the  debt  necessarily  passes  as 
incident  to  it  (Jones  v.  Gibbons,  9  Nes.  411),  the  mortgage  debt  is, 
however,  ordinarily  assigned,  upon  a  transfer  of  a  mortgage;  but  as 
it  is  a  chose  in  action,  the  assignment  thereof  formerly  did  not  pass 
it  at  law,  and  a  power  of  attorney  was  generally  given  by  the  mort- 
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gagee  to  the  transferee  to  receive  it,  but  under  the  Judi- 
cature Act,  the  debt  is  now    *  assignable  at  law.      See   [*11'.»S| 
note  to  Ryall  v.  Rowles,  ante,  p.  838. 

On  a  transfer  of  a  mortgage  the  powers  of  sale  are  generally  com- 
prised in  the  operative  part,  and  it  requires  very  precise  recitals  to 
show  that  they  are  to  be  extinguished,  even  where  Dew  powers  of 
sale  are  given,  and  there  are  stipulations,  which,  without  being  in- 
consistent with,  modify  the  exercise  of  the  old  powers.  Boyd  v. 
Petrie,  7  L.  R.  Ch.  App.  385,  reversing  10  L.  R.  Eq.  182.  See  also 
Curling x.  Shuttleworth,  6Bing.  121;  Youngv.  Roberts,  15Beav.  558. 

As  to  the  relative  estates  of  mortgagors  and  mortgagees,  see  Lead. 
C.  R.  P.  14,  31,  3rd  ed. 

As  to  the  mortgagor  keeping  alive  of  charges  when  paid  off,  see 
Forbes  v.  Moffatt,  Lead.  Ca.  R.  P.  043,  and  note,  3rd  ed.  And  see 
Long  v.  Clopton,  1  Vern.  464;  Davis  v.  Barrett,  14  Beav.  542. 

Arrears  of  rent  will  not,  without  express  words,  pass  by  an  ordi- 
nary assignment  of  a  mortgage:  Salmon  v.  Dean,  3  Mac.  &  G.  344. 
Before  proceeding  to  notice  the  remedies  of  the  mortgagee  and 
mortgagor  respectively,  it  may  be  here  mentioned  that  under  the 
Rales  of  the  Supreme  Court,  Dec.  1885,  an  originating  summons 
may  be  taken  out  for  sale,  foreclosure,  delivery  of  possession  by  the 
mortgagor,  redemption,  delivery  of  possession  by  the  mortgagee. 
Order  LV.    Rule  5  A. 

Remedies  of  the  Mortgagee.] — After  a  mortgage  had  become  for- 
feited at  law  by  non-payment  of  the  principal  or  interest  at  the 
time  fixed  for  payment  (Bonham  v.  Newcomb,  1  Vern.  232;  Gladwyn 
v.  Hitchman,  2  Vern.  134;  Bwroices  v.  Molloy,  2  J.  &  L.  521;  Roddy 
v.  Williams,  3  J.  &  L.  1),  the  mortgagee  might  pursue  his  remedies 
in  different  Courts  at  the  same  time;  that  is  to  say,  he  might  pro- 
ceed in  a  Court  of  Common  Law  against  the  mortgagor  personally 
for  the  debt,  or  by  ejectment;  and  also  in  equity,  where  his  remedy 
was  in  rem  against  the  mortgaged  property,  either  by  seeking  fore- 
closure or  sale.  [In  most  of  the  different  states  the  mortgagee's 
remedy  is  regulated  by  statute,  and  in  some  of  them  a  foreclosure 
is  accomplished  by  petition  or  scire  facias'.  In  others,  proceedings 
by  bill  are  retained:  See  Washburn  on  Real  Property,  Book  I,  Ch. 
XVI.,  Sec.  X.,  and  Jones  on  Mortgages,  Chapter  XXVII.  ] 

Ordinarily,  when  a  mortgagor  wishes  to  pay  up  his  money,  ho 
must  give  six  months'  notice  of  his  intention  to  do  so  to  the  mort- 
gagee. 

Where,  however,  the  mortgagee  has  commenced  an  action  to  re- 
cover his  mortgage-money,  he  is  not  entitled  to  the  usual  six  months' 
notice,  but  is  bound  to  accept  at  any  time  principal,  costs,  and  in-^ 
terest,  up  to  the  time  of  payment  (Letts  v.  Hidchins,  13  L.  R.  Eq. 
176),  even  although  the  mortgagor  may,  subsequently  to  the  action, 
give  notice  to  the  mortgagee  that  he  should  pay  off  the  mortgage 
in  six  calendar  months,  and  he  accepts  the  notice.     In  re  Alcock, 
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Prescott  v.  Phipps,  23  Ch.  D.  372.  And  see  In  re  Moss;  LevV  v. 
Sewell,  31  Ch.  D.  90;  there  a  beneficiary  under  a  will  mortgaged 
her  interest  in  the  testator's  estate,  and  gave  to  the  mortgagees  six 
months'  notice  that  she  would  pay  off  the  mortgage  on  the  first  of 
July,  1885,  and  on  the  20th  of  May,  1885,  an  order  was  made  in  an 
administration  action,  on  the  application  of  the  beneficiaries  and  in 
the  presence  of  the  mortgagees  which  directed  payment  to  the  mort- 
gagees out  of  tho  funds  in  Court  standing  to  the  credit  of  the  mort- 
gagor, of  tho  mortgage  debt  with  interest  up  to  1st  July,  1885. 
Owing  to  delays  in  tho  completion  of  the  order,  the  sum  mentioned 
in  the  order  was  only  taken  out  of  Court  on  the  21st  July,  1885,  . 
and  it  was  held  that  the  mortgagees  were  not  entitled  to  an  addi- 
tional six  months'  interest,  but  only  to  interest  from  the  1st  to  the 
21st  of  July,  1885,  as  they  had  assented  to  the  payment  out  of  the 
fund  in  Court  subject  to  the  contingencies  to  which  the  completion 
of  the  order  might  be  subject. 

If,  under  tho  old  practice,  the  mortgagee  obtained  judgment  in  a 
Common  Law  action  for  .his  mortgage  debt,  that  judgment  would 
have  been  a  security  for  tho  debt,  which  he  would  have  had  to  trans- 
fer to  the  person  who  redeemed  him,  per  Fry,  J.,  in  15  Ch.  D.  89. 

The  result  is  tho  same  now  when  a  personal  judgment  for  the 
mortgage  debt  is  given  against  the  mortgagor  in  a  fore- 
[  *  1199  ]  closnro  *  action.  See  Greenhoughv.  Littler  15Ch.  D.  93. 
Even  before  judgment,  if  possession  be  lawfully  de- 
manded by  the  mortgagee,  and  refused  wrongfully  by  the  mortgagor, 
the  latter,  or  any  one  claiming  under  him,  as  his  trustees  in  bank- 
ruptcy, will  be  prevented  by  injunction  from  removing  crops  grow- 
ing on  the  mortgaged  premises:  Bagnall  v.  Villar,  12  Ch.  D.  812. 

And  a  legal  mortgageo  of  business  premises,  such  as  an  hotel,  who 
is  prevented  by  tho  mortgagor  from  taking  possession  under  the 
mortgage,  may  obtain,  upon  an  interlocutory  application,  an  order 
for  appointment  of  a  receiver  and  manager,  and  an  injunction  re- 
straining tho  mortgagor  from  interfering  with  the  management  of 
the  business,  and  tho  possession  of  the  premises:  Truman  v.  Red- 
grave, 18  Ch.  D.  547.      . 

"Where  a  mortgagor  in  an  action  on  the  covenant'  has  paid  into 
Court  the  full  amount  claimed,  which  tho  mortgagee  has  taken  out, 
the  mortgagor  cannot,  in  the  absence  of  a  counter  claim,  under 
Order  L.  rule  8,  ask  upon  summons,  that  upon  payment  into  Court 
of  tho  amount  claimed  by  the  plaintiff  as  the  mortgagee's  costs,  the 
plaintiff  should  bo  ordered  to  give  up  to  the  defendant  in  the  action 
all  title  deeds  and  documents  in  his  hands  relating  to  the  deed  or 
mortgage  mentioned  in  the  indorsement  on  the  writ  of  summons: 
Morgan  v.  Greatrcx,  W.  N.  Jan.  5,  1884,  p.  2. 

If  the  mortgagee  sued  the  mortgagor  on  his  covenant  to  pay,  and 
did  not  get  fully  paid,  he  might  still  go  on  and  foreclose  the  mort- 
gage (Palmer  v.  Hendrie,  27  Beav.  351),  but  after  he  had  once  been 
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paid  in  full,  under  the  covenant,  lie  could  not  touch  the  estate,  and 
was  precluded  from  all  proceedings  afterwards,     lb. 

If  the  mortgagee  so  dealt  with  the  mortgaged  estate  as  to  render 
it  impossible  for  him  to  restore  it  on  full  payment,  the  Court  of 
Chancery  would  prevent  his  suing  at  law  to  recover  the  mortgage 
money;  Palmer  v.  Hendrie,  27  Beav.  349. 

"Under  the  Judicature  Acts  a  mortgagee  may  combine  in  the 
Chancery  Division  an  action  on  the  covenant  with  an  action  of  fore- 
closure, and  obtain  an  order  for  personal  payment  combined  with 
an  order  of  foreclosure  (Dymond  v.  Croft,  3  Ch.  D.  512).  and  the 
proper  order  in  such  caso  is  to  direct  payment  of  the  principal,  in- 
terest, and  costs  within  one  month  after  the  date  of  the  chief  clerk's 
certificate  on  taking  the  accounts  (Farrer  v.  Lacy  Hartland  &  Co., 
25  Ch.  D.  030;  affirmed  31  Ch.  D.  42),  or  within  one  month  after 
judgment,  followed  by  the  usual  order  as  to  accounts,  redemption, 
and  foreclosure,  see  Hunter  v.  Myatt,  28  Ch.  D.  181,  modi- 
fying the  order  in  Grundy  v.  Grice,  2  Set.  on  *  Dec.  4th  [  *  1200  ] 
ed.  p.  1030  (form  No.  2),  and  it  seems  that  if  the  mort- 
gagee wants  an  immediate  order  for  personal  payment,  he  must  ask 
for  it  by  his  pleadings  and  prove  the  amount  due  for  principal  and 
interest  at  the  trial.  See,  however,  Forms  in  Hunter  v.  Myatt,  28 
Ch.  D.  182;  Farrer  v.  Lacy  Hartland  &  Co.,  25  Ch.  D.  630! 

But  although  the  mortgagees  are  entitled  to  an  order  of  fore- 
closure and  sale  against  the  devisees  of  the  mortgagor,  they  cannot, 
after  the  lapse  of  six  years,  claim  to  have  any  deficiency  made  good 
by  the  personal  representatives  of  the  mortgagor,  who  have  distri- 
buted his  personalty,  but  without  providing  for  payment  of  the 
mortgage,  as  such  claim  was  barred  by  lapse  of  time;  the  mortga- 
gees would  be  entitled,  however,  to  an  order  in  the  administration 
of  the  mortgagor's  estate.  In  re  Gale,  Blake  v.  Gale,  22  Ch.  D. 
820. 

Although  a  foreclosure  action  is  now  assigned  to  the  Chancery 
Division;  that  is  no  reason  why  an  action  on  a  collateral  security 
should  be  tried  in  London  in  preference  to  a  town  in  the  country 
named  in  the  clause  as  the  place  of  trial:  Philips  v.  Beall,  W.  N., 
1884,  May  17,  p.  119. 

Where  in  a  foreclosure  action  a  personal  judgment  for  the  mort- 
gage debt  nas  been  given  against  the  mortgagor,  and  a  foreclosure 
judgment  against  the  mortgagor,  and  a  purchaser  from  him,  the 
purchaser,  in  the  event  of  his  redeeming  the  mortgage,  will  be  en- 
titled to  have  transferred  to  him  the  personal  judgment  against  the 
mortgagor,  as  being  one  of  the  securities  held  by  the  mortgagee  for 
the  debt:   Greenhough  v.  Littler,  15  Ch.  D.  93. 

When  the  mortgagee  commences  an  action  to  foreclose  the  equity 
of  redemption,  and  if  there  are  prior  incumbrancers,  he  must  ofier 
to  redeem  them  (Inman  v.  Wearing,  3  De  G.  &  Sm.  729),  thereupon 
directions  for  an  account,  payment  of  principal,  interest,  and  costs, 
within  six  months  after  the  chief  clerk's  certificate  will  be  decreed, 
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or  in  defaulf,  that  the  mortgagor  sir-ill  be  foreclosed.  The  chief 
clerk  appoints  a  day  for  payment,  and  upon  a  default  being  made, 
the  mortgagor  may  obtain  a  final  order  for  foreclosing,  which,  when 
signed  and  enrolled,  will  foreclose  the  equity  of  redemption;  that 
is  to  say,  absolutely  transfer  the  mortgaged  estate  to  the  mortgagee. 

A  sale,  even  previous  to  the  Chancery  Improvement  Act  (15  &  16 
Vict.  c.  86),  would  have  been  decreed  by  the  Court  instead  of  a  fore- 
closure in  certain  cases,  as  in  the  case  of  a  mortgage  of  a  dry  re- 
version (How  v.  Vigures,  1  Ch.  Rep.  18;  15  Yin.  475);  or  if  the 
security  were  scanty  (Earl  of  Kinnoul  v.  Money,  3  Swanst. 
[*1201]  208,  n.);  or  if  the  bill,  praying  a  sale,  *  were  taken  pro 
confesso  (Dashwood  v.  Bithazey,  Mos.  196).  And  in  Lucas 
v.  Seale,  (2  Atk.  56),  Lord  Hardwicke  said,  that,  where  there  were 
several  executors,  and  one  of  them  was  indebted  to  the  testator,  for 
which  he  had  given  a  security  upon  his  estate,  if  the  co-executors 
were  apprehensive  that  he  was  insolvent,  and  that  the  estate  might 
prove  a  deficient  security,  it  was  improper  to  bring  a  bill  against 
him  to  foreclose,  because,  the  testator  having  made  him  an  exe- 
cutor, gave  him  an  interest  in  the  mortgage,  and  the  other  executors 
ought  to  have  brought  a  bill  for  sale  of  the  estate.  And  in  Daniel 
v.  Skipwith  (2  Bro.  C.  C.  154),  where  the  same  person  was  the  heir 
and  personal  representative  of  the  mortgagor,  and  had,  by  his  an- 
swer, admitted  that  the  personal  estate  was  small  and  would  be  de- 
ficient, Lord  Thurloiv  held,  that  a  sale  of  the  mortgaged  estate 
might  be  directed  in  the  first  instance;  but  he  observed,  that  if  the 
heir  and  personal  representative  had  been  different  persons,  it 
would  have  been  necessary,  first,  to  have  had  an  account  of  the  per- 
sonal estate. 

In  the  case  of  an  infant  heir  or  devisee  of  the  mortgagor,  there 
would,  with  the  mortgagee's  consent,  even  previous  to  the  altera- 
tion in  the  law,  have  been  an  inquiry  which  would  be  more  bene 
ficial  for  the  infant,  a  sale  or  foreclosure  (Mondey  v.  Mondey,  1  V. 
&  B.  222,  overruling  Goodier  v.  Ashton,  18  Ves.  83);  and  an  order 
for  sale,  without  a  reference,  would  be  made,  if  it  appeared  clearly 
for  his  benefit  (Davis  v.  Dowding,  2  Kee.  247);  and  if  a  decree  for 
sale  were  obtained  subsequently  to  the  infant  attaining  his  ma- 
jority, he  conld  not,  if  he  omitted,  on  his  attaining  his  age,  to  make 
a  new  defence,  or  apply  for  leave  to  redeem,  object  to  the  decree: 
Davis  v.  Dowding,  2  Kee.  245.  See  also  Foster  v.  Eddy,  18  L.  J. 
(Ch.)  151. 

It  has  been  said  that  the  right  to  redeem  and  the  right  to  fore- 
close are  co-relative  (Jarm.  by  Byth.  vol.  v.  234);  but  this  is  not 
strictly  accurate,  for  when  property  is  conveyed  to  trustees  for  sale, 
in  order  to  secure  a  sum  of  money,  although  the  mortgagor  may  be 
entitled  to  redeem,  the  mortgagee  is  not  entitled  to  foreclosure,  but 
to  a  decree  for  sale  (Schweitzer  v.  May  hew,  31  Beav.  37);  and  it  has 
been  held  that  mortgagees,  in  trust,  might  file  a  bill  for  an  account 
and  sale,  without  praying  foreclosure,  although  the  mortgage  security 

386 


HOWARD  V.  HARRIS.  *  1202 

.- 

contained  an  express  power  of  sale:  Hut  ton  v.  Scaly,  27  L.  J.  (Cb.) 
N.  S.  263. 

The  former  practice  in  a  foreclosure  action  was  to  give  the 
several  incumbrancers  or  the  owners  or  purchasers  of  the  equity  of 
redemption,  successive  periods  for  redemption  according  to  the  order 
in  which  they  acquired  their  charges  or  interests  (  Beevor  v.  Luck, 
4  L.  11.  Eq.  537;  Titley  v.  Davies,  2  Y.  &  C.  C.  C.  399, 
*n.;  Loveday  v.  Chapman,  32  L.  T.  (N.  S.)G89;  Sweet  v.  [*1202  | 
Combley,  25  Cb.  D.  4G3  n.),  allowing  a  period  of  six 
months  from  the  date  of  the  certificate  to  the  first  party  entitled  to 
redeem,  and  three  months  (see  2  Seton  Dec.  1081-  1  <  )<sr>,  Forms  1,2, 
3,  4th.  Ed.),  or  sometimes  one  month  (Houghton  v.  Sevenoaks  Estate 
Co.,  W.  N.,  Dec.  20,  1884,  p.  243),  to  each  successive  party. 

But  where,  in  foreclosure  actions,  questions  as  to  priorities  not 
affecting  the  plaintiff  were  raised  between  co-defendants,  a  day 
certain  was  fixed  for  all  the  defendants  to  redeem  or  bo  foreclosed, 
without  prejudice  to  the  rights  of  the  several  defendants  infer  se: 
Bartlett  v.  Rees,  12  L.  R.  Eq.  395;  see  also  Edwards  v.  Martin,  7 
W.  R.  (V.-C.  K.)  30;  General  Credit  and  Discount  Company  v.  Glegg, 
22  Ch.  D.  549;  Smith  v.  Olding,  25  Ch.  D.  462. 

And  where  subsequent  incumbrances  have  been  created  on  the 
same  day  (Long  v.  Storie,  23  L.  J.  Ch.  200);  where  different  per- 
sons claim  under  one  puisne  incumbrancer  as  sub-mortgagees  or 
devisees  (Loveday  v.  Chapman,  32  L.  T.  (N.  S.)  689),  or  under  the 
same  instrument  (Beevor  v.  Luck,  4  L.  R.  Eq.  537;  2  Seton  Dec. 
Form  1,  p.  1155,  4th  ed. ),  one  single  right  of  redemption  only  has 
been  granted. 

The  practice  has  been  the  same  in  the  case  of  judgment  creditors 
who  are  puisne  incumbrancers  where  there  are  no  intermediate  in- 
cumbrancers: Bates  v.  Hillcoat,  16  Beav.  139;  Radcliff  v.  Salmon, 
4  De  G.  &  S.  526;  Stead  v.  Banks,  5  De  G.  &  S.  560. 

Of  late  there  has  been  a  tendency,  where  there  are  several  defend- 
ants in  a  foreclosure  action,  to  give  one  period  of  redemption  to  all 
the  defendants  (Piatt  v.  Mendel,  27  Ch.  D.  246,  250;  Mutual  Life 
Assurance  Society  v.  Langley,  26  Ch.  D.  686;  Smith  v.  Olding,  25 
Ch.  D.  462),  although,  as  we  have  before  seen,  under  peculiar  cir- 
cumstances, successive  periods  for  redemption  will  be  allowed 
(Mutual  Life  Assurance  v.  Langley,  26  Ch.  D.  686,  692);  but  in  a 
foreclosure  judgment  against  the  mortgagor  and  subsequent  incum- 
brancers, only  one  period  for  redemption  will  be  fixed  where  nono 
of  the  defendants  appear  on  the  motion  for  judgment:  whether  it  is 
alleged  by  the  statement  of  claim  that  the  subsequent  incumbrancers 
are  "entitled"  or  only  that  they  "claim  to  be  entitled"  to  charges 
upon  the  mortgaged  premises:  Doble  v.  Manley,  28  Ch.  D.  664; 
Landon  v.  Hammer,  W.  N.  1885,  March  21,  p.  62;  PJatt  v.  Mendel, 
27  Ch.  D.  246.  [There  can  be  no  redemption  until  the  mortgage  is 
due,  and  a  mortgage  for  a  fixed  time  cannot  be  redeemed  until  that 
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time  arrives:  Moore  v.  Cord,  14  Wis.  213;  Abbe  v.  Goodwin,  7  Conn. 
377.] 

Where,  in  a  foreclosure  suit,  part  of  the  mortgagor's  interest  was 

yested  in  the  Crown,   the  Court  would  not  decree  foreclosure  in 

respect  thereof,  but  gave  the  plaintiff  liberty  to  apply  in 

[  *  1203  ]  Chambers  for  a  sale:  Bartlett  v.  *Rees,  12  L.  K.  Eq.  395; 

Hancock  v.  The  Attorney- General,  33  L.  J.  (Cb. )  661. 

So,  where  a  mortgagor  was  convicted  of  felony,  and  the  mort- 
gagee filed  a  bill  to  realise  his  security,  the  Court  decreed  a  sale, 
an  account,  payment  of  the  purchase-money  into  Court,  and  pay- 
ment of  the  mortgage  debt,  with  liberty  to  the  Attorney-General  to 
apply  for  payment  out  of  the  balance:  Hancock  v.  The  Attorney- 
General,  12  W.  R.  (V.-C.  K.)  569;  33  L.  J.  Ch.  661.  But  see  now 
the  Act  for  Abolishing  Forfeitures  for  Treason  and  Felony,  33  & 
34  Vict.  c.  23. 

As  to  the  principles  on  which  the  Court  lormerly  acted  in  directing 
a  sale  of  a  mortgaged  estate,  see  Hurst  v.  Hurst,  16  Beav.  372; 
Smith  v.  Robinson,  1  Sm.  &  Giff.  140;  Laslett  v.  Cliff e,  2  Sm.  & 
Giff.  278;  Wickham  v.  Nicholson,  19  Beav.  38;  Hewitt  v.  Nanson, 
28  L.  J.  (Ch.)  N.  S.  49;  Phillips  v.  Gutteridge,  4  De  G.  &  Jo.  531; 
Foster  v.  Harvey,  11  W.  R.  (V.-C.  W.)  899;  12  W.  R  (L.  J.)  92; 
Morgan  and  Chute's  Chancery  Acts  and  Orders,  196,  5th  ed.  [In- 
dependent of  all  statutory  provisions  a  court  of  equity  has  juris- 
diction to  order  a  sale  and  provide  for  carrying  it  out,  although  in 
most  of  the  States  where  foreclosure  is  effected  by  a  judicial  sale, 
there  are  statutes  providing  for  this  and  regulating  it.  See  Opinion 
of  Chancellor  Jones  in  Lansing  v.  Goelet,  9  Cow.  (N.  Y.)  346,  and 
Williams'  Case,  3  Bland,  186;  Belloc  v.  Rogers,  9  Cal.  123.  No 
sale  can  be  made  without  a  decree  of  court  for  that  purpose:  Jones 
on  Mortgages,  Sect.  1573.] 

In  a  recent  case,  after  a  decree  for  foreclosure,  but  before  it  %vas 
drawn  up,  a  sale  was  directed  on  the  application  of  one  of  the 
defendants,  a  puisne  mortgagee,  with  the  consent  of  the  prior 
mortgagees,  in  the  absence  of  the  mortgagor,  against  whom  the  bill 
had  been  taken  pro  confesso:  Woodford  v.  Brooking,  17  L.  R. 
Eq.  425. 

As  to  the  rights  and  remedies  of  a  mortgagee  of  a^hare  in  a  col- 
liery partnership,  see  Redmayne  v.  Foster,  35  Beav.  529. 

Further  jurisdiction  to  direct  a  sale  instead  of  foreclosure  was 
given  to  the  Court  by  the  48th  Section  of  the  Chancery  Improve- 
ment Act  (15  &  16  Vict.  c.  86);  but  this  section  has  been  repealed, 
and  much  larger  powers  were  conferred  upon  the  Court  by  the  25th 
Section  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41),  whereby  it  is  enacted  that  "any  person  entitled  to 
redeem  mortgaged  property  may  have  a  judgment  or  order  for  salo 
instead  of  for  redemption  in  an  action  brought  by  him  either  for 
redemption  alone,  or  for  sale  alone,  or  for  sale  or  redemption  in  the 
alternative." 
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(2)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  or 
for  sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage 
money,  the  Court,  on  the  request  of  the  mortgagee,  or  of  any 
person  interested  either  in  the  mortgage- money  or  in  the  right  of 
redemption,  and  notwithstanding  the  dissent  of  any  other  person, 
and  notwithstanding  that  the  mortgagee  or  any  person  so  inter- 
ested does  not  appear  in  the  action,  and  without  allowing  any  time 
for  redemption  or  for  payment  of  any  mortgage- money, 

may,  if  it  thinks  fit,  direct  a  sale  *  of  the  mortgaged  [  *  1204  ] 
property,  on  such  terms  as  it  thinks  fit,  including,  if  it 
thinks  fit,  the  deposit  in  Court  of  a  reasonable  sum  fixed  by  the 
Court,  to  meet  the  expenses  of  sale,  and  to  secure  performance  of 
the  terms."  For  an  order  under  this  sub  s.,  see  Weston  v.  Davidson, 
W.  N.  1882,  p.  28.  [The  decree  which  directs  the  sale  of  the 
premises  should  find  the  exact  amount  due  on  the  mortgage,  and 
not  leave  this  to  be  calculated  by  the  officer:  Champlin  v.  Foster, 
7  B.  Mon.  104;  Warner  r.  Bank,  4  Bradio  (111.),  305.  A  decree 
which  simply  orders  the  payment  of  the  sum  due  on  the  mortgage 
debt,  without  finding  the  amount,  is  erroneous:  Tompkin  v. 
Wiltherger,  50  111.  385.] 

(3)  But  in  au  action  brought  by  a  person  interested  in  the  right  of 
redemption  and  seeking  a  sale,  the  Court  may,  on  the  application 
of  any  defendant,  direct  the  plaintiff  to  give  such  security  for  costs 
as  the  Court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any 
defendant,  and  may  give  such  directions  as  it  thinks  fit  respecting 
the  costs  of  the  defendants  or  any  of  them. 

(4)  In  any  case  within  this  section  the  Court  may,  if  it  thinks 
fit,  direct  a  sale  without  previously  determining  the  priorities  of 
the  incumbrancers. 

(5)  This  section  applies  to  actions  brought  either  before  or  after 
the  commencement  of  this  Act. 

(6)  The  enactment  (15  &  16  Vict.  c.  86  s.  48)  in  Part  II.  of  the 
second  schedule  of  this  Act  is  hereby  repealed. 

(7)  "This  section  does  not  extend  to  Ireland."  Discretion  under 
sect.  25  of  ordering  a  sale  instead  of  foreclosure  must  be  exercised 
judicially:  Merchant  Banking  Co.  of  London  v.  London  and  Han- 
seatic  Bank  and  Mendel,  W.  N.  1886,  Jan.  23,  p.  5. 

An  order,  it  seems,  can  be  made  under  this  section  in  a  fore- 
closure or  redemption  action  at  any  time  before  the  action  is  con- 
cluded by  a  foreclosure  absolute  (Union  Bank  of  London  v.  Ingram, 
20  Ch.  D.  463;  Weston  v.  Davidson,  W.  N.  1882,  p.  28;  South 
Western  Bank  v.  Turner,  31  W.  R.  113),  and  the  order  may  be 
made  on  an  interlocutory  application  before  the  trial  of  the  action. 
See  Woolley  v.  Colman,  21  Ch.  D.  169.  As  to  additional  powers 
and  regulations  with  regard  to  sales  ordered  by  the  Court,  see  Rules 
of  Supreme  Court  Dec.  1885,  Order  LI,  Rule  IA.  6A. 

As  to  forms  of  order  for  sale  where  the  mortgagor  has  not 
appeared,  see  Wade  v.  Wilson,  22  Ch.  D.  235. 
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Although  in  a  foreclosure  action,  a  sale  may  be  directed  without 
the  plaintiff's  consent,  even  where  the  mortgaged  property  is 
only  an  equity.,  of  redemption,  and  there  are  prior  mortgagees 
not  parties,  a  sale  will  not  be  directed  at  the  request  of  a  defendant 
who  will  not  give  security:  Cripps  v.  Wood,  51  L.  J.  Ch.  584. 

Where  in  an  action  by  the  owner  of  the  equity  of  redemption 
of  property  subject  to  several  mortgages  for  redemption  of  the 
mortgages,  the  plaintiff  soon  after  the  issue  of  the  writ,  applied  by 
summons  for  an  order  giving  him  liberty  to  sell  the  mortgaged  prop- 
erty, and  asking  that  he  might  have  the  conduct  of  the  sale — the 
first  and  second  mortgagees  opposed  the  application,  and  the  others 
supported  it,  it  was  held  by  Fry,  J.,  that  an  order  for  sale  ought 
to  be  made,  but  that  a  reserved  price  ought  to  be  fixed  large 
enough  to  cover  what  was  due  on  the  first  and  second 
[  *  1205  ]  *  mortgages,  and  that  the  plaintiff  must  give  security  for 
the  costs  of  the  sale.  The  conduct  of  the  sale  was  given 
to  the  plaintiff  on  the  ground  that  he  was  more  interested  than  the 
first  or  second  mortgagees  in  obtaining  as  large  a  price  as  possible 
for  the  property,  and  it  was  ordered  that  the  sale  should  take  place 
out  of  Court,  but  that  the  proceeds  of  sale  should  be  paid  into 
Court:  Woolley  v.  Colman,  21  Ch.  D.  169.  [The  mortgagee  in  a 
foreclosure  suit  is  entitled  to  his  costs:  Vroom  v.  Ditmas,  4  Paige, 
526;  Concklin  v.  Coddington,  12  N.  J.  Eq.  250.  As  a  foreclosure 
suit  is  an  equitable  one  the  costs  are  generally  within  the  discretion 
of  the  court:  O'Hara  v.  Brophy,  24  How.  (N.  Y.)  Pr.  379;  Gallagher 
v.  Egan,  2  Sandf.  742.] 

Whero  in  a  foreclosure  action  by  a  mortgagee,  upon  a  motion  by 
the  plaintiff  for  a  final  foreclosure  order,  an  application  for  a  sale 
was  made  by  the  defendant,  the  mortgagor,  after  the  time  appointed 
for  the  payment  of  the  mortgage-money,  the  Court  directed  that  on 
the  defendant  paying  into  Court  within  one  month  the  sum  of  150Z. 
as  a  deposit  to  meet  the  expenses  of  sale,  and  also  paying  the 
plaintiff's  costs  of  the  application,  there  should  be  a  sale  of  the 
propertv,  but  otherwise  a  foreclosure:  Weston  v.  Davidson,  W.  N. 
1882,  p.*  28.  [Mebane  v.  Mebane,  80  N.  C.  34;  Clark  v.  Reyburn,  8 
Wal.  318;  Richardson  v.  Parrott,  7  B.  Mon.  379.] 

An  equitable  mortgagee  by  deposit  may  have  a  sale,  though  there 
is  no  memorandum  of  deposit  and  no  agreement  to  execute  a  legal 
mortgage:   Oldham  v.  Stringer,  W.  N.  1384,  p.  235. 

And  it  seems  that  a  tenant  in  common  who  has  mortgaged  his 
share  to  another  tenant  in  common,  cannot  enforce  partition  or  sale 
.of  the  whole  property  against  the  will  of  the  mortgagee  without 
paying  off  the  mortgage:  Gibbs  v.  Haijdon,  30  W.  R.  726.  [A  part 
owner  or  tenant  in  common  of  an  equity  of  redemption  may  redeem, 
but  he  cannot  require  other  part  owners  to  join  with  him  in  re- 
deeming the  mortgage;  Gibson  v.  Crehore,  5  Pick.  146;  Boqut  v. 
Coburn,  27  Barb.  230;  Hubbard  v.  The  Co.,  Vt.  402.] 

Moreover,  by  the  5th  section  of  the  Conveyancing   and  Law  of 
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Property  Act,  1882  (44  &  45  Vict  r.  41)  "where  land  subject  to 
any  incumbrance  whether  immediately  payable  or  not,  is  sold  by 
the  Court,  or  out  of  Court,  the  Court  may,  if  it  thinks  lit.  on  the 
application  of  any  party  to  the  sale,  direct  or  allow  payment  into 
Court,  in  case  of  an  annual  sum  charged  on  the  land,  or  of  a  capital 
Bum  charged  on  a  determinable  interest  in  the  land,  of  such  amount 
as,  when  invested  in  Government  securities,  the  Court  considers 
will  be  sufficient,  by  means  of  the  dividends  thereof,  to  keep  down 
or  otherwise  provide  for  that  charge,  and  in  any  other  case  of 
capital  money  charged  on  the  land,  of  the  amount  sufficient  to  meet 
the  incumbrance  and  any  interest  due  thereon;  but  in  either  case 
there  shall  also  be  paid  into  Court  such  additional  amount  as  the 
Court  considers  will  bo  sufficient  to  meet  the  contingency  of  Further 
costs,  expenses,  and  interest,  and  any  other  contingency,  except 
depreciation  of  investments,  net  exceeding  one-tenth  part  of  the 
original  amount  to  be  paid  in,  unless  the  Court  for  special  reason 
thinks  tit  to  require  a  larger  additional  amount  (sub-s.  1). 

Thereupon  the  Court  may  if  it  thinks  fit,  and  either 
after  or  without  any  notice  to  the  *  incumbrancer,  as  the  [  *  1200  ] 
Court  thinks  fit,  declaro  the  land  to  be  freed  from  the  in- 
cumbrance, and  make  any  order  for  conveyance,  or  vesting  order, 
proper  for  giving  effect  to  the  sale,  and  give  directions  for 
the  retention  and  investment  of  the  money  in  Court  (subs.  2). 
See  Dickin  v.  Dickin,  W.  N.  1S82,  p.  113;  Milford  Haven  and 
Estate  Company  v.  Mowatt,  28  Ch.  D.  402. 

After  notice  served  on  the  persons  interested  in  or  entitled  to  the 
money  or  fund  in  Court,  the  Court  may  direct  payment  or  transfer 
thereof  to  the  persons  entitled  to  receive  or  give  a  discharge  for  the 
same,  and  generally  may  give  directions  respecting  the  application 
or  distribution  of  the  capital  or  income  thereof  (sub-s.  3). 

This  section  applies  to  sales  not  completed  at  the  commencement 
of  this  Act,  and  to  sales  thereafter  made"  (sub-s.  4'.  See  the  Con- 
veyancing Acts  by  "Wolstenholme  and  Turner,  p.  26,  3rd.  ed 
note  (b). 

In  foreclosure  actions  where  there  is  no  preliminary  question  to 
be  tried;  the  plaintiff  may  obtain,  under  rules  of  the  Supreme 
Court,  1883,  Order  15,  rr.  1,  2,  an  order  for  an  account  with  all 
necessary  inquiries,  and  the  usual  directions  as  in  a  common  fore- 
closure judgment  nisi.  Such  order  is  not  a  final  order  of  fore- 
closure, but  is  equivalent  to  what  was  formerly  called  a  decretal 
order  that  the  mortgagor  be  foreclosed;  of  course  he  is  not  fore- 
closed absolutely  until  the  final  order  is  made.  The  order  should 
be  applied  for  by  summons  in  Chambers,  and  not  by  motion  in 
Court,  and  only  the  costs  of  a  summons  in  Chambers  attended  by 
counsel  will  be  allowed:  Smith  v.  Davies,  28  Ch.  D.  650;  Davies  v. 
Smith,  W.  N.  Dec.  20,  1884,  p.  242. 

In  Ireland,  a  sale,  instead  of  foreclosure,  has  always  been  di- 
rected (see  13  Ves.  205;  Hutton  v.   Maync,  3   J.  &  L.   586),  but  in 
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this  country  in  the  ease  of  an  equitable  mortgage  a  foreclosure  but 
not  a  sale  is  decreed:  see  Vol.  I.,  pp.  800,  801. 

But  although  a  foreclosure  or  sale  will  be  ordered  to  satisfy  the 
mortgagee,  nevertheless  indulgence  will  be  shown  to  the  mortgagor, 
and  the  time  for  payment  will  be  enlarged,  even  after  an  order 
absolute  of  foreclosure  has  been  signed  and  enrolled  ( Thornhill  v. 
Manning,  1  Sim.  N.  S.  451),  if  a  proper  case  can  be  shown,  and  the 
security  be  not  deficient:  Cocker  v.  Bevis,  1  Ch.  Ca.  61;  Ismoord  v. 
Clay  pool,  1  Ch.  Kep.  139;  Anon.,  Barnard.  221;  Edwards  v. 
Cunliffe,  1  Madd.  287;  Ford  v.  Wastell,  G  Hare,  229;  2  Ph.  591; 
Holford  v.  Yate,  1  K.  &  J.  6/7.  But  the  order  to  enlarge  the  time 
for  payment  is  by  no  means  of  course;  and  though  a  strong 
[  *  1207  ]  reason  is  not  required,  it  will  be  refused  where  *  none 
is  assigned  (Nanny  v.  Edwards,  4  Russ.  125),  or  where 
the  security  does  not  appear  ample  (Eyre  v.  Hanson,  2  Beav. 
479),  and  even  in  the  case  of  infant  mortgagors,  the  time  will  only 
be  extended  upon  the  terms  of  the  immediate  payment  of  the  in- 
terest and  costs:  Coombe  v.  Stewart,  13  Beav.  111.  In  a  case  be- 
fore the  late  Master  of  the  Rolls,  the  time  appointed  for  redemption 
was  enlarged,  pending  an  appeal  to  the  House  of  Lords,  upon  the 
terms  of  the  mortgagor  paying  into  Court  the  principal  and  interest, 
and  the  costs  of  the  suit  and  of  the  application  for  enlarging  the 
time,  the  mortgagee  to  receive  the  dividends  of  the  money  paid  into 
Court  when  invested,  on  his  undertaking  to  repay  them  should  the 
decree  be  reversed:  Finch  v.  Shaw,  20  Beav.  555.  [On  a  strict  fore- 
closure suit  the  time  allowed  for  redemption  before  the  foreclosure 
becomes  absolute  is  within  the  discretion  of  the  court.  In  deter- 
mining the  time,  the  court  will  consider  all  the  circumstances  of 
the  case:  Harkins  v.  Forsyth,  11  Leigh  (Va.),  294;  Barnes  v.  Lee, 
1  Bibb  (Ky.),  526;  Pervine  v.  Dunn,  4  Johns.  140.] 

On  proceedings  for  foreclosure,  where  the  mortgagor  asks  to  en- 
large the  time  appointed  for  payment,  the  Court  will  accede  to  the 
application  only  on  the  terms  of  his  first  paying  the  interest  and  costs 
already  reported  due;  and  these  being  paid,  subsequent  interest  is 
to  be  computed  on  the  principal  only,  that  alone  remaining  unpaid: 
Whatton  v.  Craddock,  1  Kee.  269;  Brewin  v.  Austin,  2  Kee.  211. 
And  although  such  interest  and  costs  are  generally  directed  to  be 
paid  at  the  time  appointed  for  the  payment  of  the  whole  (Edivards 
v.  Cunliffe,  1  Mad.  212;  and  see  2  Kee.  212),  under  particular  cir- 
cumstances a  longer  time  will  be  allowed,  as  when  the  mortgagee  has 
prevented  the  mortgagor  from  receiving  the  rents  (Geldardw.  Hornby, 
1  Hare,  251;  Ellis  v.  Griffiths,  7  Beav.  83;  Eyre  v.  Hanson,  2  Beav. 
478);  and  if  payment  be  not  made,  time  may  be  enlarged  if  a  rea- 
sonable excuse  be  given:  Jones  v.  Creswicke  (9  Sim.  304),  Nan  fan 
v.  Perkins,  9  Sim.  308.  And  where  the  mortgagee  varied  the  ac- 
count by  receiving  the  rent  between  the  time  of  the  Master's  report 
and  the  day  fixed  for  payment,  the  mortgagee  was  held  not  to  be 
entitled  to  an  order  absolute  for  foreclosure,  but  a  further  reference 
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and  account  was  directed,  and  a  new  day  appointed  for  payment: 
Garlick  v.  Jackson,  4  Beav.  154;  Alden v. Foster,  5  Beav.  i)(.J'Z;  Ellis 
v.  Griffiths,  7  Beav.  83. 

[The  reason  for  enlarging  the  time  of  redeeming  does  not  apply 
iu  case  a  sale  is  ordered  according  to'  the  usual  practice,  for  the 
mortgagor  in  the  case  of  a  sale  is  supposed  to  receive  the  full  value 
of  the  property  by  the  payment  of  the  debt  and  receipt  of  the  sur- 
plus, therefore,  applications  for  the  postponement  of  sales  are  nut 
ordinarily  allowed:  Jones  on  Mortgages,  Sec.  1503;  Mussina  v.  Bart- 
lett,  8  Fort.  (Ala.)  277.] 

A  foreclosure  may  bo  either  absolute  or  nisi. 

An  immediate  foreclosure  judgment  may  be  made  absolute  in  the 
first  instance  against  an  infant  or  married  woman,  if  it  appears  to 
tho  Court  to  be  for  their  benefit,  if  the  property  be  insufficient  to  pay 
principal,  interest  and  costs,  and  they  ask  neither  for  redemption  nor 
an  account,  and  the  plain  till*  offers  to  pay  the  defendant's  costs  of 
the  action  as  between  solicitor  and  client:  Wolverhampton  and  Staf- 
fordshire Banking  Co.  v.  George,  24  Ch.  D.  707;  Croxon 
v.  Lever,  12  W.  R.  237;  Bennett  *  v.  Harfoot,  19  W.  R.  [  *  1208] 
428;  2  Set.  Dec.  711,  712,  4th  ed. 

Where  the  time  and  place  for  payment  of  the  money  found  due 
are  appointed  under  a  foreclosure  decree,  if  no  one  appears  on  behalf 
of  the  defendant  to  pay  the  money,  the  usual  order  for  making  the 
foreclosure  absolute  will  be  made,  although  the  solicitor's  clerk  at- 
tending for  the  plaintiff  at  the  time  and  place  appointed  had  no 
power  of  attorney  to  receive  the  money :  Cox  v.  Watson,  7  Ch.  D. 
196. 

A  foreclosure  nisi  is  not  complete  until  the  final  order  has  been 
made  (Buchanan  v.  Greenway,  12  Beav.  355;  Flack  v.  Longmate,  8 
Beav.  420;  Prees  v.  Coke,  6  L.  R.  Ch.  App.  645);  and  in  case  of  pro- 
ceedings by  a  mortgagee  against  a  mortgagor  simply,  a  final  order 
cannot  be  obtained  if  rents  have  been  received  by  the  mortgagee  since 
the  account  was  taken:  Prees  v.  Coke,  6  L.  R.  Ch.  App.  645;  Nanny 
v.  Edwards,  4  Russ.  124. 

And  before  drawing  up  the  order  the  registrar  requires  the  produc- 
tion of  an  affidavit  by  the  plaintiff  that  he  has  not  between  the  day 
of  attendance  and  the  date  of  the  order  for  foreclosure  absolute  been 
paid  the  money  found  due:  Seton  on  Decrees,  1091,  4th  ed. ;  Bar- 
row v.  Smith,  W.  N.  June  27,  1855,  p.  136,  not  following  Frith  v. 
Cooke,  33  W.  R.  688,  where  it  was  held  that  the  affidavit  might  be 
made  by  a  person  attending  on  behalf  of  the  mortgagee  to  receive  the 
mortgage  money. 

But  where  in  an  action  by  the  executors  of  a  mortgagee  against 
the  mortgagor  and  a  puisne  mortgagee,  an  order  nisi  for  foreclosure 
was  made,  giving  successive  periods  of  redemption,  it  was  held  that 
the  receipt  of  moneys  for  rent  after  the  time  fixed  for  the  puisne 
mortgagee  to  redeem,  and  before  final  judgment  obtained  against 
him,  did  not  open  the  foreclosure,  and  an  order  was  made  to  fore- 
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close  the  puisne  mortgagee  absolutely,  anrl  to  take  a  further  account 
against  the  mortgagor:  see  Webster  v.  Patteson,  25  Ch.  D.  626;  Whit- 
bread  v.  Lyall,  8  De  G.  M.  &  G.  383;  Constable  v.  Howick,  5  Jur. 
N.  S.  331. 

Even  when  the  final  order  which  is  called  foreclosure  absolute  (and 
which  is  in  form  that  the  mortgagor  should  not  be  allowed  to  redeem 
at  all),  Courts  of  Equity  decided,  that  notwithstanding  the  form  of 
the  order,  the  mortgagor  should,  in  the  discretion  of  the  Court,  be 
allowed  to  redeem,  or  in  other  words,  that  the  foreclosure  should  be 
opened. 

It  is  impossible  to  say,  a  priori,  upon  what  terms  the  judicial  dis- 
cretion should  be  exercised:  Thornhill  v.  Manning,  1  Sim.  N.  S.  451, 
454 

The  mortgagor  should,  however,  come  within  a  reason- 
[  *  1200  ]  able  time,  and  what  this  is  may  depend  *upon  the  nature 
of  the  property ;  thus,  where  the  estate  is  an  estate  in  land 
in  possession,  and  the  mortgagee  takes  it  in  possession  and  deals  with 
it,  and  alters  the  property,  the  mortgagee  must  come  much  more 
quickly  than  where  it  is  an  estate  in  reversion,  as  to  which  the  mort- 
gagee can  do  nothing  except  sell  it:  Campbell  v.  Holyland,  7  Ch.  D. 
172,  where  other  instances  are  given. 

A  decree  for  foreclosure  has,  under  peculiar  circumstances,  been 
opened  after  the  mortgagee  had  been  in  possession  sixteen  years 
(Burgh  v.  Langton,  5  Bro.  P.  C.  213,  Toml.  edit.;  S.  C,  2  Eq.  Ca. 
Ab.  610;  5  Vin.  Abr.  476,  pi.  2);  and  for  fraud,  or  collusion  in  get- 
ting the  decree  (Loyd  v.  Mansell,  2  P.  Wms.  73;  Gore  v.  Stockpoole, 
1  Dow.  18;  Harvey  v.  Tebbutt,  1  J.  &  W.  107);  or  by  the  mortga- 
gee's proceeding  against  the  mortgagor  upon  some  collateral  secur- 
ity, as  a  bond  or  covenant  after  foreclosure  (Dashivood  v.  Blithiuay, 
l*Eq.  Ca.  Ab.  317;  15  Vin.  Abr.  476,  pi.  3);  which  he  can  do  as 
long  as  he  retains  the  estate  in  his  own  hands,  though  not,  it  seems 
according  to  the  more  recent  authorities,  if  he  has  sold  the  estate, 
though  for  less  than  the  amount  due  after  foreclosure.  See  Lock- 
hart  v.  Hardy,  0  Beav.  340. 

The  mere  overvalue  of  the  estate,  or  a  parol  agreement  or  decla- 
ration of  the  mortgagee's  to  allow  redemption  (Whishall  v.  Short, 
2Eq.  Ca.  Ab.  177,  pi.  1;  7  Vin.  Abr.  208,  pi.  15,  affirmed  Dona. 
Proc.  nom.  Wichalse  v.  Short,  3  Bro.  P.  C.  558,  Toml.  edit);  or  his 
filing  a  bill  of  revivor  and  supplement,  after  a  decree  (Birch'' s  Case, 
Gilb.  Rep.  186);  or  his  devising  the  estate  as  money  (Silberschildt 
v.  Schiott,  3  V.  &  B.  45;  Stuckville  v.  Dolben,  cited  Sel.  Ch.  Ca.  10; 
15  Vin.  Abr.  476,  pi.  1);  or  calling  it  a  debt  in  his  will  (Took  v. 
Bishop  of  Ely,  2  Eq.  Ca.  Ab.  608,  pi.  1);  15  Vin.  Abr.  476,  pi.  ], 
n. ) ;  or  an  error  in  a  matter  of  form  after  long  possession  (Jones  v. 
Kenrick,  5  Bro.  P.  C.  244,  Toml.  edit. ) ;  will  not  induce  the  Court 
to  open  a  decree  of  foreclosure. 

More  especially  will  a  decree  not  be  opened  after  long  possession, 
where  the  estate  has  been  dealt  with  in  settlements,  or  alterations 
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have  been  made  in  erecting  and  pulling  down  buildings:  Took  v. 
Bishop  of  Ely,  5  Bro.  P.  C.  181, TomL  edit.;  Lante  v.  <  Ytep.  5  Bro. 
P.  C.  200,  Toml.  edit. 

A  decree  of  foreclosure  may,  in  the  discretion  of  the  Court,  even 
be  opened  against  a  purchaser  from  the  mortgagor.  If,  for  instance, 
the  purchaser  bought  the  estate  within  twenty- four  hours  after  the 
foreclosure  absolutes  and  with  notice  of  the  fact  that  it  was  of  greater 
value  than  the  amount  of  the  mortgage  debt,  the  Court  of  Equity 
would  open  the  order  for  foreclosure.  See  Campbells. 
Holyland,  7  Ch.  D.  173,  174,  seem,  if  *the  purchaser  [  *  1210  ] 
bought  a  freehold  estate  in  possession  after  the  lapse  of 
a  considerable  time  from  the  order  of  foreclosure  absolute  with  no 
notice  of  extraneous  circumstances,  which  would  induce  the  Court 
to  interfere:  lb. 

If  a  party  to  a  foreclosure  action  has  assigned  his  interest  after 
decree,  the  assignee  may  be  made  a  party  to  the  action  even  after 
the  order  for  foreclosure  absolute:  Campbell  v.  Holyland,  7  Ch.  D. 
166. 

An  order  for  foreclosure  absolute,  although  the  action  has  been 
held  to  be  for  the  recovery  of  land  (Heath  v.  Pugh,  6  Q.  B.  D.  345; 
7  App.  Cas.  235),  is  not  an  action  for  the  recovery  of  land  within 
the  meaning  of  Bules  of  Court,  1875,  Order  XLII.,  rule  3,  the  ef- 
fect of  such  order  of  foreclosure  being  merely  to  bar  the  equity  of 
redemption,  and  it  does  not  entitle  the  mortgagee  who  has  obtained 
it  to  a  writ  of  possession  to  the  sheriff  to  deliver  possession  to  the 
plaintiff.  See  Wood  v.  Wheater,  22  Ch.  D.  281,  in  which  case, 
however,  the  learned  judge  who  decided  it  (Chitty,  J.),  said  that 
"  possibly  in  future  it  might  be  advantageous  in  every  foreclosure 
action  to  add  a  claim  for  possession."  In  a  subsequent  case,  where 
an  order  nisi  for  foreclosure  and  possession  had  been  made,  the 
order  absolute  also  provided  for  possession,  and  was  made  ex  parte. 
Wit  hall  v.  Nixon,  2S  Ch.  D.  413.  See  rules  of  Supreme  Court, 
Dec.  18,  Order  XVIII,  rule  3. 

The  plaintiff  in  a  foreclosure  action  is  as  a  general  rule  entitled 
to  an  account  only  of  principal  and  interest  due  to  him  on  his  mort- 
gage, and  of  the  costs  of  the  action.  To  entitle  him  to  an  account 
of  any  other  costs  he  must  make  out  a  special  case:  Bolingbroke  v. 
Hinde,  25  Ch.  D.  795,  and  cases  there  cited;  2  Seton  Dec.  1059, 
1063,  4th  ed. 

When  a  judgment  for  foreclosure,  obtained  by  a  first  mortgagee, 
against  subsequent  mortgagees,  and  the  mortgagor  directs  succes- 
sive redemptions  and  foreclosures  in  default  of  redemption,  and  a 
puisne  mortgagee  fails  to  pay  the  amount  found  due  from  him  to  the 
prior  mortgagee  for  principal,  interest,  and  costs,  and  is  accordingly 
foreclosed,  in  taking  the  account  against  the  person  next  entitled  to 
redeem,  subsequent  interest  ought  to  be  computed  on  tho  whole  sum 
found  due  from  tho  person  who  has  failed  to  redeem,  i.  e.,  upon  the 
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interest  found  due  from  him  as  well  as  upon  the  principal  and  costs: 
Elton  v.  Curteis,  19  Ch.  D.  49. 

As  a  general  rule  a  defendant  is  entitled  to  his  costs  of  a  fore- 
closure action  incurred  after  he  has  made  a  proper  offer  to  disclaim, 
and  to  be  dismissed  without  costs.  See  Ford  v.  Earl  of  Chesterfield, 
16  Beav.  510;  see  also  Buchanan  v.  Greenway,  11  Beav.  58; 
[  *  1211  ]  Benbowv.  Davies,  lb.  369;  Ford  v.  Lord  Chesterfield  *  16 
Beav.  520;  Davis  v.  Whitmore,  28  Beav.  617;  Talbot 
v.  Kemshead,  4  K.  &  J.  93;  Bellamy  v.  Brickenden,  4  K.  &  J.  670, 
672;  Greene  v.  Foster,  22  Ch.  D.  566,  569.  [Several  defendants 
who  have  the  same  defence  and  employ  the  same  solicitor  are  not 
allowed  to  swell  the  costs  by  filing  separate  answers:  Danbury  v. 
Robinson,  14  N.  J.  Eq.  324.] 

It  seems  that  in  a  foreclosure  suit,  it  is  not  competent  for  the 
defendant  to  impeach  the  mortgage  on  the  ground  of  fraud, 
without  instituting  a  cross  suit:  Eddleston  v.  Collins,  3  De  G.  Mac. 
&G.  1. 

A  debenture  holder  of  a  railway  company  is  not  entitled  to  a  de- 
cree either  for  a  foreclosure  or  sale,  as  such  companies  have  public 
duties  to  perform,  from  which  nothing  but  an  Act  of  Parliament 
can  release  them:  Fumess  v.  The  Caterham  Railway  Company,  25 
Beav.  614. 

The  necessity  for  a  foreclosure  is  generally  obviated  by  giving  the 
mortgagee  a  power  of  sale,  but  a  power  of  sale  does  not  affect  the 
right  to  foreclosure:  Slade  v.  Bigg,  3  Hare,  35;  Wayne  v.  Hanham, 
9  Hare,  62. 

The  mortgagee,  in  exercising  his  power  of  sale,  is  not  (except  as 
to  the  balance  of  the  purchase-money  after  a  sale)  a  trustee  for  the 
mortgagor,  even  if  the  mortgage  is  in  the  form  of  a  trust  for  sale. 
Hence  if  a  mortgagee  exercises  his  power  of  sale  bond  fide  for  the 
purpose  of  realising  his  debt  and  without  collusion  with  the  pur- 
chaser, the  Court  will  not  interfere  even  though  the  sale  be  very 
disadvantageous,  unless  the  price  is  so  low  as  to  be  evidence  of 
fraud.     See  Warner  v.  Jacob,  20  Ch.  D.  220,  and  cases  there  cited. 

It  may  be  here  mentioned,  that,  as  a  general  rule,  a  sale  by  a 
mortgagee  will  be  restrained  only  on  payment  into  Court  by  the 
mortgagor  of  the  amount  which  the  mortgagee  swears  to  be  due  to 
him,  but  this  does  not  apply  where  the  Court  can  see  on  the  terms 
of  the  deed  that  the  amount  cannot  be  due  on  the  security.  See 
Hickson  v.  Darloiv,  23  Ch.  D.  690,  and  the  observations  there  on 
Hill  v.  Kirkivod,  28  W.  R.  358. 

An  equitable  owner  of  property,  by  giving  notice  to  the  person  in 
whose  hands  the  property  is  (whether  by  way  of  pledge,  or  trust,  or 
anything  else),  acquires  a  right  which  cannot  be  disregarded,  which 
the  holder  to  the  property  is  bound  to  pay  respect  to,  and  not  to 
part  with  by  handing  over  the  money  to  somebody  else,  so  as  to 
destroy  the  security  which  the  person  who  gives  the  notice  has. 
See  West  London  Commercial  Bank  v.  Reliance  Permanent  Build- 
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ing  Society,  27  Ch.  D.  187.  There  a  mortgagor  of  a  leasehold 
house,  with  the  concurrence  of  the  first  mortgagees,  who  had  notice 
of  a  second  equitable  mortgage,  sold  t ho  property.  T_Tpon  comple- 
tion the  balance  of  the  purchase-money,  after  payment  of  the  fir.'-t 
mortgages,  was  handed  to  the  mortgagor.  In  the  action  by  the 
second  mortgagees  against  the  mortgagor  (who  did  not 
appear)  *and  the  first  mortgagees,  it  was  held  by  Bacon,  [*  1212] 
V.  C,  that  the  first  mortgagees  were  liable  to  the  plain- 
tiffs to  the  extent  of  the  balance  of  the  purchase-money,  S.  C, 
affirmed  by  Court  of  Appeal,  W.  N.  July  25,  L885,  p.   156. 

Where  a  power  of  sale  is  comprised  in  a  mortgage  deed,  it  usually 
contains  a  qualifying  proviso  that  the  power  shall  not  be  exer- 
cised until  six  months'  notice  in  wi'iting  should  have  been  given  to 
pay  the  principal,  or  until  some  interest  was  three  months  in  arrear. 

And  in  a  recent  case  it  has  been  held  that  if  a  solicitor  in  pre- 
paring a  mortgage  deed  from  a  client  to  himself,  without  the  usual 
qualifying  proviso,  or  distinctly  calling  the  attention  of  his  client 
to  the  omission,  he  will  not  bo  able  to  justify  a  sale  of  which  he 
has  given  no  notice  to  the  mortgagor:  Cradock  v.  Rogers,  \Y.  N. 
1885,  June  27,  p.  134. 

After  the  death  of  the  mortgagor,  the  mortgagee  has  the  option 
of  commencing  an  action  for  administration,  or  one  to  enforce  his 
security:  Dighton  v.  Withers,  31  Beav.  424.  If  an  administration 
suit  is  commenced  by  another  creditor,  and  the  mortgagee  who 
is  not  made  a  party  comes  in,  and  consents  to  a  sale,  after  the  pay- 
ment of  the  costs  of  the  sale  he  is  entitled  to  his  costs  in  priority  to 
those  of  the  plaintiff:    Dighton  v.  Withers,  31  Beav.  423. 

And  where  the  mortgagor  died  previously  to  the  Judicature  Act, 
1875,  coming  into  operation,  the  mortgagee  might  receive  a  divi- 
dend without  prejudice  to  his  security,  so  that  he  did  not  receive, 
in  the  whole  more  than  twenty  shillings  in  the  pound  (Rhodes  v. 
Moxhay,  10  AV.  R.  103);  but  if  the  mortgagor  died  subsequently 
to  that  Act  coming  into  operation,  the  mortgagee  in  an  administra- 
tion suit  can  only  prove  on  his  whole  debt  upon  giving  up  his  security, 
and  if  he  does  not,  he  can  only  prove  for  the  deficiency.  Sect.  10, 
and  see  ante,  pp.  98-101. 

A  mortgagee,  although  he  may  have  taken  no  steps  for  many 
years  after  the  death  of  the  mortgagor  to  realise  his  security,  may 
nevertheless  be  entitled  to  recover  the  deficiency  arising  on  the  sale 
of  the  security  against  the  general  assets  (Ridgicay  v.  Ncustead, 
2  Giff.  492;  but  he  may,  by  his  laches  and  acquiescence,  lose  his 
right  to  make  the  legatees  refund:  lb.  See  also  Blake  v.  Gale,  31 
Ch.  D.  196. 

A  mortgagee  may  take  proceedings  for  foreclosure  after  a  decree 
made  for  the  administration  of  the  mortgagor's  estate,  and  if  he 
subsequently  comes  in  and  proves  in  the  administration  suit,  he  is 
entitled  to  stay  proceedings  in  his  own  suit,  and  to  have  tho  costs 
of  it:    Brooksbank  v.  Higginbottom,  31  Beav.  35. 
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A  legal  mortgagee,  although  he  takes  proceedings  for 
[  *  1213  ]  a  sale  and  general  administeation  of  the  *  deceased" mort- 
gagor's estate,  will,  it  seems,  in  case  of  a  deficiency  of 
assets^  be  entitled  to  the  usual  mortgagee's  costs  in  priority  to  the 
costs  of  the  executors  and  devisees  of  the  mortgagor.  Pinchard 
v.  Fellows,  17  L.  R.  Eq.  421;  Cook  v.  Hart,  12  L.  R.  Eq.  4" 9,  463; 
Mason  v.  Bogg,  2  My.  &  Cr.  433;  Outfield  v.  Richards,  26  Beav.  241; 
Wade  v.  Ward,  4  Drew.  602;  Tuckley  v.  Thompson,  1  J.  &  H.  126; 
Upperton  v.  Harrison,  7  Sim.  444;  Barnes  v.  Racster,  1  Y.  &  C.  C. 
C.  401;  Wild  v.  Lockhart,  10  Beav.  320;  but  see  Armstrong  v.  Storer, 
14  Beav.  535,  538;  In  re  Spensley^s  Estate,  15  L.  R.  Eq.  16;  Macrae  v. 
Ellerton,  6  W.  R.  (V.-C.  S.)  851;  4  Jur.  N.  S.  967;  Fuller  v.  Mor- 
gan, Seton  on  Dec,  p.  380,  3rd  ed. 

Although,  according  to  the  old  practice,  the  Court  would  not  ap 
point  a  receiver  on  the  application  of  a  legal  mortgagee  (Habershon 
v.  Gill,  1  Ch.  D.  275,  cited),  the  power  of  the  Court  has,  under  the 
Judicature  Act,  1873,  sect.  25  (8),  been  much  enlarged,  and  a  re- 
ceiver may  be  appointed  "in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  and  convenient  that  such  order  should  be  made." 
Hence,  in  a  recent  case,  the  order  made  on  an  interlocutory  applica- 
tion in  a  foreclosure  suit  for  the  appointment  of  a  receiver  was 
extended  to  the  whole  property  comprised  in  the  plaintiff's  security, 
as  to  part  of  which  he  was  legal,  and  as  to  part  equitable  mortgagee 
(Pease  v.  Fletcher,  1  Ch.  D.  274;  Truman  v.  Redgrave,  18  Ch.  D. 
547 ) ;  and  although  a  mortgagee  has  now  power  to  appoint  a  receiver 
under  the  Conveyancing  and  Law  of  Property  Act,  1881  (41  &  45 
Vict.  c.  41,  s.  19  sub-s.  3),  without  coming  to  the  Court,  it  has  been 
held  more  desirable,  where  an  action  for  foreclosure  was  pending, 
that  the  appointment  should  be  made  bv  the  Court  under  the  Judi- 
cature Act,  1873  (Tillett  v.  Nixon,  25  Ch'.  D.  230).  The  mortgagor, 
if  he  wishes  it,  may  have  the  nomination  made  in  Chambers;  but  if 
not,  the  Court  will  appoint  the  nominee  of  the  mortgagee:  lb.  [A 
receiver  of  the  rents  and  profits  may  be  appointed  pendente  lite 
when  the  mortgage  is  insufficient,  and  the  party  is  personally  insol- 
vent: See  Rider  v.  Bagley,  84  N.  Y.  461;  Douglas  v.  Estell,  48 
Miss.  372.] 

Upon  the  bankruptcy  of  the  mortgagor,  the  mortgagee  may  either 
realise  his  security  and  prove  for  the  balance  due  to  him,  after  de- 
ducting the  net  amount  realised,  or  he  may  surrender  his  security 
and  prove  for  the  whole  debt.  See  2  schedule,  rr.  9,  10,  to  the 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  and  also  as  to  further 
proceedings  by  and  against  a  second  creditor:  2  schedule,  rr.  11 — 
17. 

It  seems  that  where  a  mortgagee  in  the  liquidation  of  the  estate 

of  a  mortgagor,  under  the  Bankruptcy  Act,  1869  (since  repealed), 

proved  for  the  whole  debt,  and  gave  up  his  security  to  the  trustee, 

the  trustee,   under  the  operation  of  the  statute,   would 

[  *  1214  ]  stand  in  the  place  *  of  the  first  mortgagee,  and  the  rights 
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of  the  subsequent  mortgagees  would  not  be  thereby  accelerated: 
Cracknall  v.  Janson,  0  Ch.  D.  735. 

It  has  been  held  under  sect.  12  of  the  Bankruptcy  Art,  1869   (  16 

6  47  Vict.  c.  52),  that  the  mortgagee  had  a  right,  after  adjudication, 
to  go  on  with  his  foreclosure  action  in  order  to  realise  his  security: 
per  Cotton,  L.J.  In  re  David  Lloyd,  6  Ch.  D.  345. 

And  where  an  order  has  been  made  to  wind  up  a  company,  a 
mortgagee,  who  has  commenced  an  action  against  the  company  to 
realise  his  security,  ought  to  have  leave,  under  sect.  87  of  the  Com- 
panies Act,  1802  (25  &  26  Vict.  c.  89),  to  proceed  with  his  action, 
except  under  special  circumstances,  or  unless  the  same  relief  is  given 
to  him  in  the  winding-up  as  he  would  obtain  in  the  actijn.  In  re 
David  Lloyd,  6  Ch.  D.  339. 

It  has  been  held,  moreover,  that  the  trustee  in  bankruptcy  of  a 
mortgagee  can  obtain  judgment  for  foreclosure  against  the  trustee 
in  bankruptcy  of  the  mortgagor,  and  is  not  obliged  to  make  his 
application  to  the  Court  of  Bankruptcy:  Waddell  v,  Toleman,  9  Ch. 
D.  212. 

As  to  the  jurisdiction  in  Bankruptcv  as  to  foreclosure,  see  Ex 
parte  Fletcher,  In  re  Hart,  10  Ch.  D.  610. 

As  to  order  on  foreclosure  of  a  partnership  share,  see  Whet  ham 
v.  Davey,  30  Ch.  D.  574. 

It  may  be  here  mentioned  that,  irrespective  of  any  proceedings 
to  enforce  his  security,  tho  mortgagee,  if  he  find  that  his  security 
is  defective,  or  that  the  legal  estate  is  outstanding,  may  commence 
an  action  to  compel  a  conveyance  to  himself  of  the  legal  estate  or 
otherwise,  for  the  perfecting  of  his  security.  See  Grugeon  v.  Ger- 
rard,  4  Y.  &  C.  119;  Malone  v.  Geraghty,  3  D.  &  W.  246;  1  Ho.  Lo. 
81;  Sporle  v.  W hay  man,  20  Beav.  607. 

As  to  whether  the  Court,  after  a  decree  for  foreclosure,  will  at  the 
instance  of  the  mortgagee  stay  the  taking  of  accounts  vexatiously 
and  unreasonably  asked  for,  see  Taylor  v.  Mostyn,  25  Ch.  D.  48. 

As  a  general  rule,  one  of  several  co-mortgagees  can  maintain  an 
action  to  foreclose  the  mortgage,  making  the  other  co-mortgagees 
co  defendants  if  they  are  unwilling  to  be  joined  as  co-plaintifls,  or 
have  done  some  act  precluding  them  from  being  plaintiffs:  Lukex. 
South  Kensington  Hotel  Company,  11  Ch.  D.  121,  reversing  S.  C, 

7  Ch.  D.  789. 

An  action  for  foreclosure  is  an  action  for  recovery  of  land  within  the 
Rules  of  tho  Supreme  Court,  1S83,  Ord.  XVIII.,  r.  2,  and  hence  with- 
out any  especial  leave,  a  claim  for  possession  of  the  mortgaged  here- 
ditaments may  be  added:  Hoar  v.  Loe,  W.  N.  20  Dec.  1884,  p.  241, 
sed  vide  Taivcll  v.  Slate  Company,  3  Ch.  D.  629.  Seo  now  Rules 
of  the  Supreme  court,  Dec.  1885,  Order  XVIII.,  rule  2. 

*  All   matters  and  causes  for  the  foreclosure  of  mort-   [*1215] 
gages  is  assigned  to  the  Chancery  Division  by  tho  Judi- 
cature Act,  1873:  see  sect.  34,  sub-sect.  3. 

Very  important  powers,  in  the  absence  of  contract,  are   by  the 
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Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
conferred  upon  mortgagors  and  mortgagees  in  possession  of  grant- 
ing leases,  sect.  18,  sub-sect.  1 — 17.  It  also,  by  the  19th  sect.  (1), 
gives  to  the  mortgagee,  where  the  mortgage  is  made  by  deed  by 
virtue  of  that.  Act,  the  following  powers,  to  the  like  extent  as  if  they 
had  been  in  terms  confprred  by  the  mortgage  deed,  but  not  further, 
viz.,  powers  of  sale  ;  (i),  power  to  insure  the  mortgaged  property; 
(ii),  power  to  appoint  a  receiver  when  the  mortgage  money  has  be- 
come due;  (iii),  power  to  cut  and  sell  timber  not  planted  or  left 
standing  for  ornament  ;  (iv),  which  powers  may  be  varied  or  ex- 
tended by  the  mortgage  deed.  (2).  But  the  section  is  only  appli- 
cable as  far  as  a  contrary  intention  is  not  expressed  by  mortgage 
deed,  (3).  and  where  the  mortgage  deed  is  executed  after  the  com- 
mencement of  the  Act.  (4). ,  The  Act  next  regulates  the  exercise  of 
the  power  of  sale  by  the  mortgagee,  sect.  20:  lb.,  and  also  contains 
pi'ovisions  as  to  the  conveyance  of  the  mortgaged  property  under 
the  power  ;  the  receipt  of  the  purchase  money  ;  the  person  who 
may  exercise  the  power  ;  the  non-liability  of  the  mortgagee  for  in- 
voluntary loss  by  the  exercise  of  the  power,  and  his  right,  with  cer- 
tain exceptions,  to  deeds  and  documents  relating  to  the  property. 
Sect.  21(1),  (2),  (3),  (4),  (6),  (7). 

The  power  of  sale  conferred  by  the  Act  is  not  to  affect  the  right 
of  foreclosure.  (5).  The  receipt  in  writing  of  the  mortgagee  is  to 
be  a  sufficient  discharge  for  any  money  under  a  sale,  or  arising  from 
the  securities  ;  and  a  person  paying  or  transferring  the  same  to  the 
mortgagee  is  not  bound  to  inquire  whether  any  money  remains  due 
under  the  mortgage.  Sect.  22.  (1).  The  mode  in  which  money  re- 
ceived by  a  mortgagee  is  to  be  applied  is  then  provided  for.  (2). 
The  Act  next  provides  for  the  amount  and  application  of  insurance 
money  (sect.  23),  and  the  appointment,  powers,  remuneration,  and 
duties  of  receivers.     Sect.  24. 

As  to  statutory  mortgages  under  the  Act,  see  ss.  26,  27,  28,  29, 
and  the  schedules  therein  referred  to  ;  also  the  Conveyancing  Acts 
by  "Wolstenholme  and  Turner,  p.  74. 

As  to  covenants  for  title  implied  under  the  Conveyancing  and 
Law  of  Property  Act,  1882  (44  &  45  Vict.  c.  41),  in  mortgages  see 
76.  sect.  7  (C),  (D),  (F). 

As  to  the  fund  out  of  which  a  mortgage  is  payable,  upon  death 
of  the  mortgagor  before  payment  thereof^     See  Duke  of 
[*  1216  ]   Ancaster  v.  *Mayer,  and  note,  ante,  vol.  1,  p.  723. 

As  to  the  marshalling  of  assets  and  securities,  see  Al- 
drich  v.  Cooper,  and  note,  ante,  p.  82. 

Remedies  of  a  mortgagor — Redemption.  ] — As  the  conveyance  of 
an  estate  by  way  of  mortgage  is  merely  to  secure  the  debt,  persons 
entitled  to  certain  interests  in  the  equity  of  redemption,  which,  as 
before  observed,  is  considered  an  estate  in  the  land,  might,  before 
foreclosure,  and  in  some  cases,  as  we  have  seen,  even  after,  come 
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into  a  Court  of  Equity,  for  which  in  such  matters  the  Chancery  Di- 
vision of  the  High  Court  is  now  substituted  by  the  Judicature  Act, 
1873,  sect.  34,  sub-s.  3,  and  redeem  the  estate.  [Twenty  years  from 
the  time  of  forfeiture  the  mortgagor's  right  to  redeem  was  forever 
gone:  Crawford  v.  Taylor,  42  Iowa,  260;  Hall  v.  Denckla,  28  Ark. 
506;  Hallesy  v.  Jackson,  66  111.  139;  Randall  v.  Bradley,  65  Me. 
43;  Gunn  v.  Bradley,  21  Ala.  633;  Knowlton  v.  AValker,  13  Wis. 
264;  Hoffman  v.  Harrington,  33  Mich.  392.] 

The  heir  at  common  law,  or  the  customary  heir,  according  to  the 
tenure  of  the  land,  may  redeem;  and  to  entitle  him  to  relief,  a  prima 
facie  title  is  sufficient  (Pym  v.  Bowreman,  3  Swanst.  241,  n. ;  Lloyd 
v.  Wait,  1  Ph.  61);  or  if  he  be  a  lunatic,  his  committee  may  for  him 
(Ex  parte  Grimstone,  Amb.  706).  [Beach  v.  Shaw,  57  111.  1*7;  Beach 
v.  Cooke,  28  N.  Y.  508.] 

So  may  the  devisee  of  the  equity  of  redemption,  who  need  not 
make  the  heir-at-law  of  the  testator  a  party  to  his  bill  to  redeem, 
unless  he  claims  to  have  the  will  established  :  Lewis  v.  N  angle,  2 
Ves.  431;  Philips  v.  Hele,  1  Ch.  Rep.  190. 

And  a  tenant  for  life,  remainderman,  or  reversioner  (Ravald  v. 
Russell,  You.  9;  Raffety  v.  King,  1  Keen,  618;  Aynsly  v.  Reed, 
Dick.  249),  dowress  (Palmes  v.  Danby,  Prec.  Ch.  137)  secus,  if  she 
joined  in  the  conveyance  with  her  husband  (Daivson  v.  Bank  of 
Whitehaven,  6  Ch.  D.  218)  unless  the  right  to  redeem  was  reserved 
to  her  ;  ib.,  225;  and  see  Jackson  v.  Parker,  Amb.  687;  Jackson  v. 
Innes,  1  Bli.  104,  tenant  by  the  curtesy  (Jones  v.  Meredith,  Bunb. 
347),  join  tress  (see  principal  case  of  Howard  v.  Harris),  an  assignee 
(Anon.  3  Atk.  314),  assignees  in  bankruptcy  :  Francklyn  v.  Fern, 
Barnard.  30.  [See  Davis  v.  Wetherill,  13*  Allen,  60  ;  Lamson  v. 
Drake,  105  Mass.  504;  Denton  v.  Nanny,  8  Barb.  618.]  • 

A  subsequent  mortgagee  making  the  mortgagor  or  his  heir  a  party 
to  his  bill  (Fell  v.  Brown,  2  Bro.  C.  C.  279),  judgment  creditors 
(Stoneheiver  v.  Thomjjson,  2  Atk.  440),  tenant  by  elegit  or  statute 
and  sequestration  (Jones  v.  Meredith,  Bunb.  347;  2  Eq.  Ca.  Ab.  594; 
Fawcet  v.  Fothergill,  Dick.  19);  a  judgment  creditor,  whose  judg- 
ment does  not  affect  the  land  at  the  date  of  a  decree  in  a  foreclosure 
suit  if  he  acquire  a  charge  on  the  land  by  issuing  a  writ  of  elegit, 
and  obtain  a  return  from  the  sheriff,  within  six  months  from  the 
date  of  the  decree  (Mildred  v.  Austin,  8  L.  R.  Eq.  220);  a  judgment 
creditor,  also,  although  he  is  unable  to  proceed  with  the  execution 
of  an  elegit  by  reason  of  there  being  mortgages  on  the  estate,  not- 
withstanding the  provisions  of  27  &  28  Vict,  c.  112  (Beck- 
ett v.  Buckley,  17  L.  R.  Eq.  *  435;  and  see  Hatton  v.  [  *1217] 
Haywood,  9  L.  R.  Ch.  App.  229);  a  plaintiff  in  a  cred- 
itor's suit  (Christian  v.  Field,  2  Hare,  177),  a  creditor  whose  debt 
subsists  in  equity,  although  released  at  law:  Acton  v.  Pierce,  2  Vern. 
480;  S.  C,  nom.  Acton  v.  Acton,  Prec.  Ch.  237. 

The  Crown   or  its  grantee,  upon  forfeiture  of  the  equity  of  re- 
demption (Attorney -General  v.  Crofts,  4  Bro.  P.  C.  136,  Toml  edit.; 
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LovelVs  Case,  1  Salk.  85:  1  Eden,  210),  the  lord  claiming  the  rever- 
sion on  forfeiture  of  the  equity  of  redemption  of  a  term  (Downe  v. 
Morris,  3  Hare,  394),  and  it  seems  a  tenant  (Keech  v.  Hall,  Dougl. 
22),  may  redeem. 

A  volunteer,  although  claiming  under  a  deed  fraudulent  and  void 
under  27  Eliz.  c.  4,  as  against  the  mortgagee  quoad  his  mortgage,  as 
to  which  he  is  a  purchaser,  may  nevertheless  redeem  (Bandy.  Cart- 
wright,  2  Ch.  Ca.  59;  Barthrop  v.  West,  2  Ch.  Kep.  62;  Thome  v. 
Thome,  1  Vern.  182) ;  as  may  also  persons  entitled  in  default  of  ap- 
pointment, where  a  mortgage  is  made  in  execution  of  a  power:  In- 
nes  v.  Jackson,  16  Ves.  367. 

Any  person  in  short  interested  in  the  equity  of  redemption  is  en- 
titled to  redeem,  and  where  being  so  entitled,  he  tenders  the  mort- 
gage money  and  interest  [and  costs],  he  having  a  part  in  the  equity 
of  redemption,  is  entitled  to  the  delivery  of  the  title-deeds,  and  to 
have  a  reconveyance  of  the  property.  Per  Lord  Hatherley,  L.  C,  in 
Pearce  v.  Morris,  5  L.  R.  Ch.  App.  229.  The"  form  of  the  convey- 
ance depends  upon  circumstances:  lb.  [Piatt  v.  Square,  12  Met. 
494;  Farnum  v.  Metcalfe,  8  Cush.  46;  Bogut  v.  (Joluron,  27  Barb. 
330;  Scott  v.  Henry,  13  Ark.  112.] 

Thus,  if  a  tenant  for  life  of  the  mortgaged  estate  takes  a  convey- 
ance, provision  ought  to  be  made  reserving  any  portion  of  the  equity 
of  redemption  that  he  is  not  interested  in,  and  giving  those  who  are 
entitled  the  opportunity  at  a  proper  time  of  coming  themselves  and 
redeeming  by  paying  a  portion  of  their  debt.  lb.,  and  see  Smithy. 
Green,  1  Coll.  555;  Elisha  v.  Elisha,  Set.  Dec.  475,  3rd  ed. 

So,  after  property  has  been  mortgaged  if  it  is  put  into  settlement, 
the  tenant  for  life  is  entitled  to  redeem,  and  to  have  the  legal  estate 
conveyed  to  himself,  but  he  must  hold  the  equity  of  redemption 
subject  to  the  trusts  of  the  settlement:  Wicks  v.  Scrivens,  1  J.  &  H. 
215.  The  same  principle  applies  where  the  security  is  in  the  form 
of  a  trust  for  sale:  Bb. 

The  tenant  for  life  having  a  conveyance,  and  having  the  deeds, 
cannot  be  redeemed  by  those  in  remainder,  but  retains  the  life  es- 
tate, and  when  the  remainderman  comes  into  possession  of  the  es- 
tate, he  can  then  obtain  a. redemption  of  the  charge  which  the  ten- 
ant for  life  had  acquired.  Per  Lord  Hatherley,  L.  C,  in  Pearce  v. 
Morris,  5  L.  R.  Ch.  App.  230. 

But  a  mortgagee  is  not  bound  to  convey  the  legal  estate 
[  *1218  ]  in  the  *  mortgaged  property,  and  to  deliver  up  the  title- 
deeds  to  a  person  from  whom  he  has  accepted  payment  of 
principal,  interest  and  costs,  if  that  person  have  only  contracted  to 
purchase  part  of  the  mortgaged  estate,  and  has  not  accepted  the  title: 
Pearce  v.  Morris,  5  L.  R.  Ch.  App.  227,  varying  the  decree  in  & 
C,  8  L.  R.  217. 

A  person  cannot  redeem  before  the  time  appointed  in  the  mort- 
gage deed,  although  he  tenders  to  the  mortgagee  both  the  principal 
and  the  interest  due  up  to  that  time  (Brown  v.  Cole,  14  Sim.  427). 
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And  if  he  does  not  pay  the  debt  at  the  appointed  time,  six  months' 
notice  of  his  intention  to  do  so  to  the  mortgagee  is  necessary. 

Where  notice  is  given  by  the  mortgagor  of  his  intention  to  pay 
off,  or  by  the  mortgagee,  for  payment,  and  the  money  is  not  paid  at 
the  appointed  time,  a  new  notice  must  be  given  or  a  farther  Bis 
months'  interest  is  payable  if  the  mortgagee  demands  it:  Bartlett 
v.  Franklin,  15  W.  R.  (V.  C.  M.)  1077. 

But  if  the  mortgagee,  after  due  notice,  refuses  to  accept  a  tender 
of  a  sum  sufficient  to  cover  principal,  interest  and  costs,  he  will  be 
compelled  to  pay  the  costs  of  a  suit  for  redemption:  (Grugeon  v. 
Gerrard,  4  Y.  &  C.  Exch.  Ca.  128:  Harmer  v.  Priestley,  16  Beav. 
569),  but  it  seems  that  he  will  not  be  deprived  of  his  costs  in  a  re- 
demption suit  because  he  has  over-stated  the  amount  due  to  him: 
Cotterell  v.  Stratton,  8  L.  R.  Ch.  App.  295. 

A  defendant  in  a  redemption  suit,  who  admits  that  the  plaintiff 
is  entitled  to  a  decree,  cannot  refuse  to  set  out  in  his  answer  his  ac- 
counts as  mortgagee:  Elmer  v.  Greasy,  9  L.  11.  Ch.  App.  69.  But  a 
bill  for  redemption  has  been  dismissed  if  the  mortgagor  did  not  pay 
what  was  due  to  the  mortgagee  at  the  appointed  time  even  although 
a  tender  were  made  before  the  motion  to  dismiss:  Faulkner  v.  Bol- 
ton, 7  Sim.  319. 

A  mortgagor  has  been  held  not  to  be  entitled  to  a  decree  for  re- 
demption on  a  bill  which  impeaches  the  mortgage  securities,  and 
contains  no  prayer  for  redemption  (Troughton  v.  Binkes,  6  Ves.  573; 
Martinez  v.  Cooper,  2  Russ.  198;  Gordon  v.  Horsfall,  5  Moo.  P.  C. 
393;  Inman  v.  Wearing,  3  De  G.  &  Sm.  729;  Johnson  v.  Fesenmeyer, 
25  Beav.  88;  Crenver  Mining  Co.  v.  Willyams,  35  Beav.  353).  But 
this  rule  is  not  applicable  where  the  issue  disclosed  by  the  plead- 
ings are  not  merely  mortgage  or  no  mortgage,  but  whether  the  de- 
fendant by  means  of  his  acts  subsecpaent  to  the  impeached  mort- 
gage, had  ceased  to  be  mortgagee,  and  had  become  absolute  owner, 
and  also  whether  the  mortgagee's  advances  on  the  footing  of  the 
mortgage  had  not  been  more  than  satisfied  by  his  receipts,  the  bill 
praying  for  an  account,  and  offering  to  allow  the  mort- 
gagee all  just  *  credits:  National  Bank  of  Australasia  [  *  1219  ] 
v.  The  United  Hand-in-Hand  and  Band  of  Hope  Co.,  4 
App.  Cas.  391.  [A  person  who  is  not  affected  by  the  mortgage  and 
has  no  occasion  for  redeeming  is  not  allowed  to  do  so:  Meehan  v. 
Forrester,  52  N.  Y.  277;  Rodgers  v.  Myers,  68  111.  92;  Boarman  r. 
Catlett,  21  Miss.  149;  Moore  v.  Beason,  44  N.  H.  215.] 

A  mortgagee,  who  in  a  redemption  suit  sets  up  and  fails  to  prove 
an  absolute  title  to  the  mortgaged  property,  and  is  then  found  to 
have  been,  at  the  date  of  the  suit,  overpaid  as  mortgagee,  will  not 
only  not  be  allowed  his  costs  of  suit,  but  may  have  costs  given  against 
him:  National  Bank  of  Australasia  v.  The  United  Hiuid-in-Hand 
and  Band  of  Hope  Company,  4  App.  Cas.  392. 

Previous  to  the  new  Statute  of  Limitations  (3  &  4  Will.  c.  4,  27) 
the  time  within  which  redemption  was  allowed   depended   upon  a 
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rule,  as  stated  by  Lord  Hardwicke,  in  general  analogous  to  the  old 
Statute  of  Limitations,  21  Jac.  1,  c.  16,  viz.,  "  that  after  twenty 
years'  possession  of  the  mortgagee,  he  should  not  be  disturbed,  or 
otherwise  it  would  make  property  very  precarious,  and  a  mortgagee 
would  be  no  more  than  a  bailiff  to  the  mortgagor,  and  subject  to  an 
account,  which  would  be  a  great  hardship."     Anon.,  3  Atk.  313. 

Where,  however,  the  mortgagor  was  prevented  from  asserting  his 
claim  by  reason  of  certain  impediments  mentioned  as  exceptions  in 
the  stat.  21  Jac.  1,  c.  16,  viz.,  imprisonment,  infancy,  or  coverture, 
or  by  having  been  beyond  sea,  not  having  absconded  (which  is  an 
avoiding  and  retarding  of  justice),  in  all  such  cases,  by  analogy  to 
the  statute,  ten  years  were  allowed  after  the  removal  of  the  imped- 
iment, at  the  expiration  of  which  time  the  bar  was  complete:  Jen- 
ner  v.  Tracy,  3  P.  Wins.  287  n. ;  Cornel  v.  Sykes,  1  Ch.  Rep.  193; 
Price  v.  Copner,  1  S.  &  S.  347;  White  v.  Ewer,  2  Vent.  340;  Belch 
v.  Harvey,  3  P.  Wms.  287  n. ;  Beckford  v.  Wade,  17  Ves.  99. 

Moreover,  even  in  the  absence  of  fraud  or  oppression,  or  unfair 
means,  on  the  part  of  the  mortgagor,  to  clog  the  redemption,  which 
would  clearly  take  the  case  out  of  the  statute  (Spurgeon  v.  Collier, 
1  Eden,  55;  Ord  v.  Smith,  Sel.  Ch.  Ca.  9);  a  very  slight  act,  on  the 
part  of  the  mortgagee,  acknowledging  the  title  of  the  mortgagor, 
although  not  to  him  or  his  heirs,  as,  keeping  private  accounts  of 
the  profits  of  the  estate,  in  which  it  was  treated  as  redeemable,  was 
sufficient  for  that  purpose  (Fairfax  v.  Montague,  cited  2  Ves.  Jun. 
84;  Campbell  v.  Beckford,  cited  4  Ves.  474;  Lake  v.  Thomas,  3 
Ves.  17,  22.  And  see  Hansard  v.  Hardy,  18  Ves.  455;  Hodle  v. 
Healey,  6  Madd.  181;  Price  v.  Copner,  1  S.  &  S.  347);  a  fortiori  if 
the  accounts  were  kept  with  the  mortgagor  or  his  heir  (Procter  v. 
Cowper,  2  Vern.  377;  Anon.,  2  Atk.  333);  but  a  receiver's  accounts 
delivered  without  authority  were  not  sufficient  (Barron  v.  Martin, 
G.  Coop.  189);  nor  was  a  mere  demand  of  the  debt  without  process 

or  acknowledgment:  Hodle  v.  Healey,  1  V.  &  B.  540. 
[  *  1220  ]       *  If,  however,  the  mortgagee  in  any  way  acknowledged 

the  existence  of  the  equity  of  redemption,  either  in  a 
conveyance  (Smart  v.  Hunt,  4  Ves.  478,  n. ;  Price  v.  Copner,  1  S.  & 
S.  347),  or  a  devise  (Anon.,  3  Atk.  314;  Ord  v.  Smith,  Sel.  Ch.  Ca. 
9;  2  Eq.  Ca.  Ab.  600),  or  by  entering  into  a  contract  with  the  heir 
for  the  purchase  of  the  equity  of  redemption  (Conway  v.  Shrimpton, 
5  Bro.  P.  C.  187,  Toml.  edit),  the  case  would  be  taken  out  of  the 
statute.  And  even  parol  evidence  of  conversation  of  the  mortgagee 
was  admissible  on  behalf  of  the  mortgagor  seeking  redemption 
(Perry  v.  Marston,  2  Bro.  C.  C.  397;  &  C,  cited  2  Cox,  295);  but 
not  unless  it  were  clear  and  unequivocal:  Whiting  v.  White,  2  Cox, 
290.  The  case  would  also  be  taken  out  Of  the  statute  by  the  mort- 
gagor or  his  heir  remaining  in  possession  of  part  of  the  mortgaged 
estate:  Rakestraw  v.  Brewer,  Sel.  Ch.  Ca.  55;  2  P.  Wms.  511; 
Mos.  189;  Burke  v.  Lynche,  2  Ball.  &  B.  426,  527;  but  see  now, 
post,  p.  1222. 
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Other  instances  might  also  be  mentioned,  but  the  difficulties 
which  previously  arose  upon  the  question  whether  the  equity  of  re- 
demption was  or  was  not  subsisting,  were,  in  a  great  measure,  put 
an  end  to  by  the  new  Statute  of  Limitations  (3  &  I  Will.  4,  c.  '27), 
by  which  it  was  enacted,  that  "  when  a  mortgagee  shall  have  ob- 
tained the  possession  or  receipt  of  the  profits  of  any  land,  or  the 
receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor,  or 
any  person  claiming  through  him,  shall  not  bring  a  suit  to  redeem 
the  mortgage,  but  within  twenty  years  next  after  the  time  at  which  the 
mortgagee  obtained  such  possession  or  receipt,  unless  in  the  mean- 
time an  acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right 
of  redemption  shall  have  been  given  to  the  mortgagor  or  some  per- 
son claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person, 
in  writing  signed  by  the  mortgagee  or  the  person  claiming  through 
him;  and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty 
years  next  after  the  time  at  which  such  acknowledgment,  or  the  last 
of  such  acknowledgments,  if  more  than  one  was  given;  and  when 
there  shall  be  moro  than  one  mortgagor,  or  more  than  one  person 
claiming  through  the  mortgagor  or  mortgagors  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors  or  persons,  or  his  or 
their  agent,  shall  be  as  effectual  as  if  the  same  had  been  given  to 
all  such  mortgagors  or  persons;  but  where  there  shall  be  more  than 
one  mortgagee,  or  more  than  one  person  claiming  the  estate  or  in- 
terest of  the  mortgagee  or  mortgagees,  such  acknowledgment, 
signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be 
effectual  only  as  against  the  party  or  parties  signing 
as  aforesaid,  and  the  person  or  persons  claiming  *any  [*  1221  J 
part  of  the  mortgage-money,  or  land  or  rent,  by,  from, 
or  under  him  or  them,  and  any  person  or  persons  entitled  to 
any  estate,  or  estates,  interest  or  interests,  to  take  effect  after  or  in 
defeasance  of  his  or  their  estate  or  estates,  interest  or  interests,  and 
shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to 
redeem  the  mortgage  as  against  the  person  or  persons  entitled  to 
any  other  undivided  or  divided  part  of  the  money,  or  land,  or  rent; 
and  where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment  shall  be  entitled  to  a  divided  part  of 
the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  inter- 
est therein,  and  not  to  any  ascertained  part  of  the  mortgage-money, 
the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent,  on  payment,  with  interest,  of  the 
part  of  the  mortgage-money  which  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage- money  as  the  value  of  such  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the 
land  or  rent  comprised  in  the  mortgage."     Sect.  28. 

And  when  the  mortgagees  have  been  in  possession  of  the  mort- 
gaged property  for  twenty  years,  they  will  become  absolute  owners 
under  the  28th  section  (3  &  4  Will.  4,  c.  27),  although  the  con- 
veyance may  have  been  made  to  the  mortgagor  by  way  of  a  trust 
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for  sale,  inasmuch  as  that  will  not  bring  them  within  the  exception 
of  the  25th  section  of  the  same  Act.  In  re  Alison,  Johnson  v. 
Moansey,  11  Ch.  D.  284.  And  see  Locking  v.  Parker,  8  L.  R.  Ch. 
App.   30. 

And  the  devisees  in  trust  of  such  mortgagor  cannot  by  any  acts 
of  their  own,  set  up  the  title  either  of  subsequent  mortgagees  or 
themselves  to  the  surplus  proceeds  of  the  mortgaged  estate  after 
their  title  had  been  barred  by  the  Statute  of  Limitations.  See  In 
re  Alison,  Johnson  v.  Mounsey,  11  Ch.  D.  284.  There  money  was 
advanced  upon  the  security  of  a  conveyance  to  the  lender  in  the 
form  of  a  conveyance  upon  trust  to  sell,  to  pay  himself  principal 
and  interest,  and  the  surplus  to .  the  mortgagors,  their  heirs,  or  as- 
signs. The  mortgagor  afterwards  made  a  second  mortgage.  The 
mortgagee  entered  into  and  remained  in  possession  for  more  than 
twenty  years,  and  died,  having  devised  the  mortgaged  estate  upon 
certain  trusts.  The  devisees  in  trust  agreed  to  sell  the  mortgaged 
estate  for  a  sum  exceeding  the  amount  then  due  for  principal, 
interest,  and  costs,  and  conveyed  it  to  the  purchaser  by  a  deed  in 
which  the  trust  for  sale  was  vested.  It  was  held  by  Malins,  V.-C, 
and  the  Court  of  Appeal,  that  such  a  security  was  simply  a  mort- 
gage. Also,  that  a  mortgagee  who  had  been  in  possession 
[  *  1222]  for  more  than  twenty  years  might  make  a  title,  and  *  convey 
under  his  power  of  sale;  and  it  was  also  held  by  the 
Court  of  Appeal,  reversing  the  decision  of  Malms,  V.  C,  that  the 
devisees  in  trust  could  only  convey  as  owners  in  fee,  and  that  the 
mortgagors  had  no  right  to  the  surplus  of  the  purchase-money.  "I 
hold,"  said  Jessel,  M.  R.,  "that  the  28th  section  of  3  &  4  Will.  4,  c. 
27,  applies,  that  the  mortgagee  had  a  clear  fee  simple  at  the  time 
of  his  death,  and  that  nothing  which  the  trustee  did,  or  could  do, 
would  give  a  title  to  the  second  mortgagee,  or  to  any  person  claim- 
ing under  the  mortgagor;  and  the  consequence  is,  that  the  whole 
proceeds  of  this  sale  derived  under  the  form  of  a  conveyance 
which  rightly  or  wrongly,  they  chose  to  adopt,  belong  to  the  testator's 
estate." 

If,  however,  the  sale  takes  place  before  the  estate  is  barred  by 
the  Statute  of  Limitations,  the  mortgagee  will  be  liable  to  account 
for  the  surplus:  In  re  Alison,  Johnson  v.  Mounsey,  11  Ch.  D.  297, 
298 ;  and  see  Locking  v.  Parker,  8  L.  R.  Ch.  App.  30. 

And  in  a  recent  case  it  has  been  laid  down  generally  that  when 
a  title  has  been  extinguished  by  the  Statute  of  Limitations,  no  mere 
acknowledgment  by  the  person  who  has  acquired  under  the  statute 
as  good  a  title  as  if  a  conveyance  has  been  made  to  him  can  restore 
the  old  title:  Sanders  v.  Sanders,  19  Ch.  D.  373;  Brasington  v. 
Llewellyn,  27  L.  J.  Ex.  297;  not  following  on  this  point,  Stansfield 
v.  Hobson,  3  De  G.  Mac.  &  G.  620.  And  see  Markwick  v.  Hard- 
ingham,  15  Ch,.  D.  339,  396;  Pendleton  v.  Booth,  lGift.  35;  1  De 
G.  F.  &  J.  81. 

Hence,  it  has  been  held  that  where   a  tenant  in  common  has 

406 


HOWARD  V.  HARRIS.  *  1223 

gained  an  adverse  title  to  another  share  of  the  property  under  the 
Statute  of  Limitations  a  complete  title  which  extinguishes  any  other, 
he  cannot,  by  payment  of  rent,  or  by  any  subsequent  acknowledg- 
ment, restore  the  title  which  he  has  extinguished:  Sanders  v.  Sanders, 
19  Ch.  D.  873,  379. 

Where,  however,  the  reasonable  inference  of  facts  from  the  ad- 
mitted payment  of  rents,  after  the  time  when,  if  they  had  not  been 
previously  paid,  the  statate  would  have  run,  is,  that  similar  pay- 
ments had  really  been  previously  made,  and  if  the  admission  made 
in  the  case  do  not  negative  the  inference,  the  defence  of  the  Statute 
of  Limitations  cannot  bo  supported:  Sanders  v.  Sanders,  19  Ch. 
D.  378. 

On  and  after  the  1st  January,  1879  the  28th  section  of  3  &  4 
Will.  4,  c.  27,  is  repealed  and,  in  effect,  re-enacted  by  the  Real 
Property  Limitation  Act,  37  &  38,  Vict.  c.  57,  substituting,  however, 
twelve  for  twenty  years  as  the  period  of  limitation.     See  Sect.  7. 

The  28th  section  of  3  &  4  Will.  4,  c.  27,  is  retrospective; 
therefore,  although,  previous  to  that  *  Act  coming  into  [  *  1223  ] 
force,  there  may  have  been  a  sufficient  acknowledge- 
ment of  the  title  of  the  mortgagor  under  the  old  law,  if  it  be  not 
sufficient  under  that  section,  the  mortgagor  will  be  barred  from 
the  benefit  of  such  acknowledgment:  Batchelor  v.  Middleton,  6 
Hare,  75. 

The  rule  that  prevailed  prior  to  the  Statute  of  Limitations  (3  & 
4  Will.  4,  c.  27),  that  no  lapse  of  time  barred  the  right  of  the 
mortgagor  of  lauds  to  redeem  the  ivhole,  provided  he  held  possession 
of  part  (Rakestraw  v.  Brewer,  Sel.  Ca.  in  Ch.  55,  2  P.  Wms.  511, 
ante,  p.  1219),  has  been  abolished  by  Section  28  of  the  statute. 
Hence,  it  has  been  held  that  where  a  mortgagee  had  been  in  undis- 
turbed possession  of  part  of  the  land  in  the  mortgage  for  upwards 
of  twenty  years,  .the  right  of  the  mortgagor  to  redeem  that  part  was 
clearly  barred  by  that  section,  although  he  held  possession  of  the 
remainder  of  the  land  (Kinsman  v.  Rouse,  17  Ch.  D.  104),  and 
Section  16  of  the  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27),  sav- 
ing the  rights  of  persons  under  disability,  such  as  absence  beyond 
seas,  does  not  apply  as  between  a  mortgagor  and  mortgagee:  lb. 

But  time  will  not  under  this  act  run  against  the  mortgagor  while 
the  possession  of  the  mortgagee  may  be  referred  to  another  title, 
and  is  not  adverse.  Thus,  in  Hyde  v.  Dallaway,  2  Hare,  528, 
where  a  person  to  whom  an  estate  was  mortgaged  by  the  tenant  for 
life  and  remainderman,  purchased  the  interest  of  the  tenant  for  life, 
after  having  been  in  possession,  without  any  acknowledgement  of 
the  mortgagor's  title  for  six  years,  and  then  continued  in  possession, 
for  twenty  years,  it  was  held  by  Sir  James  Wigram,  Y.-C,  that 
such  possession  was  not  adverse  during  the  existence  of  the  life 
estate  so  purchased,  and  that  the  statute  3  &  4  Will.  4.  c.  'J7.  s.  28, 
was  not,  therefore,  a  bar  to  any  suit  for  redemption  by  the  remain- 
derman or  reversioner.     See,  also,  Raffefy  v.  King,   1   Keen,  601; 
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Price  v.  Copner,  1  S.  &  S.  347.  [The  mortgagor  may  bring  an 
action  at  law  to  recover  the  land;  his  estate  is  liable  to  dower  and 
may  be  taken  in  execution  for  his  debts:  Woods  v.  Hilderbrand, 
46  Mo.  284;  Gorham  v.  Arnold,  22  Mich.  250;  Jackson  v.  Lodge,  36 
Cal.  28;  Hale  v.  Home,  21  Grattan,  321.] 

As  we  have  before  seen  (p.  1219)  before  the  passing  of  3  &  4 
Will.  4,  c.  27,  a  very  slight  act  or  admission,  even  by  parol,  on  the 
part  of  the  mortgagee,  constituted  a  sufficient  acknowledgement 
of  the  mortgagor's  title,  so  as  to  save  his  right  to  redeem.  That 
statute  now  requires  that  the  acknowledgment  should  be  made  in- 
writing,  no  particular  form  of  acknowledgment  is,  however,  neces- 
sary, and  it  is  not  essential  that  the  amount  actually  due  should  be 
stated  (Trulock  v.  Robey,  12  Sim.  402,  2  Ph.  396;  Lord  St.  John  v. 
Broughton,  9  Sim.  219;  Stansfield  v.  Hobson,  16  Beav.  236;  3De  G. 
Mac.  &  G.  620;  Prance  v.  Sympson,  Kay,  678);  and  it  may  be 
made  by  an  answer  in  Chancery  (Goode  v.  Job,  1  Ell.  & 
[  *  1224  J  Ell.  6),  an  affidavit  in  a  suit,  or  in  a  *  schedule  to  a  deed, 
or  in  the  Insolvent  Debtors'  Court  (Blair  v.  Nugent,  3 
Jo.  &  L.  658)  as  well  as  by  a  letter  or  other  writing:  Stansfield  v. 
Hobson,  16  Beav.  236;  3  De  G.  Mac.  &  G.  620.  An  acknowledg- 
ment, however,  will  not  be  inferred  from  equivocal  expressions, 
especially  if  coupled  with  a  denial  of  the  mortgagor's  claim:  Thomp- 
son v.  Bowyer,  9  Jur.  N.  S.  863,  11  W.  R.  (M.  R.)  975. 

It  may  appear  singular,  that  the  mortgagee  should  not  be  al- 
lowed to  make  an  admission  (in  writing  signed  himself  )  of  his 
mortgage  title  to  a  third  person  of  which  the  mortgagor  may  have 
the  benefit:  but  the  statute  requires  that  the  admission  should  be 
made  to  the  mortgagor  himself,  or  to  those  who  claim  his  estate; 
and  by  that  the  Court  is  bound  (see  Batchelor  v.  Middleton,  6  Hare, 
83;  Lucas  v.  Dennison,  13  Sim.  584);  but  it  seems  that  an  admis- 
sion in  writing  of  the  right  of  the  mortgagor,  made  to  his  agent, 
will  be  sufficient:  Trulock  v.  Robey,  12  Sim.  402;  2  Ph.  396.  And 
see  Stansfield  v.  Hobson,  3  De  G.  Mac.  &  G.  620;  there  more  than 
twenty  years  after  a  mortgagee  had  entered  into  possession,  the 
mortgagor's  solicitor  wrote  to  the  mortgagee,  requesting  to  know 
when  he  could  see  the  mortgagee  upon  the  subject  of  the  mortgage. 
The  mortgagee  replied  by  a  letter,  saying,  "I  do  not  see  the  use  of 
a  meeting,  unless  some  one  is  ready  with  the  money  to  pay  me  off." 
It  was  held  by  the  Lords  Justices,  affirming  the  decree  of  Sir  John 
RomUly,  M.  R.  (16  Beav.  236),  that  the  letter  of  the  mortgagee  was 
a  sufficient  acknowledgment  in  writing  to  exclude  the  application 
of  the  Statute  of  Limitations. 

Although,  if  a  mortgagor  be  a  party  to  an  assignment  of  the 
mortgage,  this  may  be  a  sufficient  acknowledgment  of  his  title  (Bat- 
chelor v.  Middleton,  6  Hare,  75),  a  mere  recital  of  the  mortgage, 
and  an  assignment  subject  to  the  equity  of  redemption,  when  the 
mortgagor  or  the  claimant  under  him  is  not  a  party  to  the  deed, 
will  not  be  sufficient,  inasmuch  as  the  transferee  cannot  be  con- 
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sidered  as  claimant  of  the  mortgagor's  estate,  but  of  his  mortgagee's: 
Lucas  v.  Dennwon,  L3  Sim.  584;  In  re  Alison,  Johnsonv.  Mounsey, 
11  Ch.  D.  284. 

The  point  has  been  raised,  whether,  since  the  new  Statute  of 
Limitations,  the  bar  thereby  created  by  possession  on  the  part  of  a 
mortgagee,  was  defeated  by  his  having  kept  accounts  of  the  rents 
received  by  him;  it  was  not,  however,  decided;  but  it  seems  that  it 
would  not  have  that  effect  unless  they  were  communicated  in  writ- 
ing to  the  mortgagor,  or  perhaps  his  agent:  Baker  v.  Welton,  14 
Sim.  420;  In  re  Alison,  Johnson  v.  Mounsey,  11  Ch.  D.  284 

The  mortgagee's  acknowledgment  will  also  bind  his  lessee:  Ball 
v.  Lord  Rih'ersdate,  Beat.  550. 

*An  admission  of  the  title  of  the  mortgagor  by  a  tenant  [  *  1225  ] 
in  tail  under  the  will  of  a  mortgagee  in  fee  in  possession, 
will  bind  those  in  remainder:  Pendleton  v.  Booth,  1  Giff.  35;   1  De 
G.  F.  &  Jo.  81. 

Suppose  several  persons  are  interested  as  mortgagees,  how  far  will 
the  acknowledgment  of  one  of  such  persons  in  writing,  enable  a 
mortgagor  to  redeem  after  possession  of  the  mortgagees  for  more 
than  the  time  fixed  as  a  bar  by  statute  ?  This  question  was  consid- 
ered in  Richardson  v.  Younge,  10  L.  R.  Eq.  275,280,  by  Sir  22.  Malins, 
V.-C,  who  came  to  the  conclusion  that  the  proper  construction  of 
the  words  of  the  28th  section  of  3  &  4  Will.  4,  c.  27,  "that  where 
there  is  more  than  one  mortgagee,  the  acknowledgment  of  one  of 
such  mortgagees  shall  be  effectual  only  against  the  party  signing 
the  acknowledgment,"  are  directed  to  the  case  of  several  mortgagees, 
where  an  account  taken  against  one  will  bind  his  interest,  but  not 
the  interest  of  any  other  person.  But  where  the  mortgage  is  to  se- 
cure money  to  two  or  more  persons  jointly,  there  must  be  an  acknow- 
ledgment by  all.  This  decision  was  on  appeal  affirmed  by  the  Lord 
Justices  (6  L.  R.  Ch.  App.  478),  Lord  Justice  James  observing,  "our 
decision  is  confined  to  the  case  of  mortgagees  who  are  trustees,  and 
are  shown  to  be  such  on  the  face  of  the  deed." 

An  admission  to  the  mortgagor  of  his  title  after  he  had  become  a 
bankrupt,  will  not  be  sufficient  acknowledgment  either  of  the  title  of 
the  mortgagor,  or  of  his  assignee  in  bankruptcy  to  the  equity  of  re- 
demption, so  as  to  take  the  case  out  of  the  Statute  of  Limitations 
(Markioick  v.  Hardingham,  15  Ch.  D.  339),  even  although  the  bank- 
ruptcy be  afterwards  annulled:  lb. 

By  3  &  4  Will.  4,  c.  27,  it  is  enacted  that  after  the  31st  of  Decem- 
ber, 1833,  no  action,  suit,  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy  but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to  some  per- 
son capable  of  giving  a  discharge  for  or  release  of  the  same,  unless 
in  the  meantime  some  part  of  the  principal  money  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
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thereto  shall  have  been  given  in  writing,  signed  by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled 
thereto  or  his  agent;  and  in  such  case  no  such  action  or  suit,  or  pro- 
ceeding shall  be  brought  but  within  twenty  years   after  such  pay- 
ment or  acknowledgment,  or  the  last  of  such  payments  or  acknow- 
ledgments, if  more  than  one  was  given.     Sect.  40.     This 
[  *1226  ]  ^section  has,  however,  been  repealed  by  37  &  38  Vict.  c. 
57,  s.  9. 
It  is  also  thereby  enacted  that  "after  the  31st  December,  1833,  no 
arrears  of  rent  or  interest  in  respect  of  any  sum  of  money  charged 
upon  or  payable  out  of  any  land  or  rent  ....  shall  be  recovered 
bv  any  distress,  action,  or  suit  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an  acknowl- 
edgment of  the  same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same 
was  payable,  or  his  agent:   Provided  nevertheless,  that  where  any 
prior  mortgagee  or  other  incumbrancer  shall  have  been  in  possession 
of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person  entitled 
to  a  subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee 
or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  al- 
though such  time  may  have  exceeded  the  said  term  of  six  years." 
Sect.  42. 

By  7  Will.  4  &  1  Vict,  (which  is  additional  to  and  explanatory  of 
3  &  4  Will.  4,  c.  27)  it  is  provided  that  "it  shall  and  may  be  lawful  for 
any  person  entitled  to  or  claiming  under  any  mortgage  of  land  .  .  to 
make  an  entry  or  bring  an  action  at  law  or  suit  in  equity  to  recover  such 
land  at  any  time  within  twenty  years  next  after  the  last  payment  of 
any  part  of  the  principal  money  or  interest  secured  by  such  mort- 
gage, although  more  than  twenty  years  may  have  elapsed  since  the 
time  at  which  the  right  to  make  such  entry  or  bring  such  action  or 
suit  in  equity  shall  have  first  accrued."     Sect.  28. 

The  periods  of  limitation  mentioned  in  this  section  have  been  by 
37  &  38  Vict.  c.  57,  sect.  9,  reduced  from  twenty  to  twelve  years. 

The  stat.  7  Will.  4  &  1  Vict.  c.  28  was  passed  for  the  purpose  of 
preserving  in  the  mortgagee  the  right  to  make  an  entry  and  bring 
an  ejectment  to  recover  the  lands,  the  language  of  the  40th  section 
of  the  former  act  being  confined  to  cases  of  recovery  of  the  money, 
and  the  same  principle  is  applicable  to  both  and  the  some  ratio  de- 
cidendi will  apply  to  both  sections:  Chinnery  v.  Evans,  11  Ho.  Lo. 
C.  133;  Harlock  v.  Ashberry,  19  Ch.  D.  545. 

By  3  &  4  Will.  4,  c.  42,  s.  1,  it  is  enacted  that  "all  actions  .    .    . 
of  covenant  or  debt  upon  any  bond  or  specialty,  and  all  actions  of 
debt  or  scire  facias  upon  any  .recognisance  .    .    .  shall  be  sued  and 
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brought  within  twenty  years  after  the  cause  of  such  actions 
or  *  suits  (sect.  3),  and  after  extending  the  remedies  of  [  *1227] 
persons  under  disabilities  or  beyond  the  seas  (sect.  4), 
there  is  a  saving  clause  which  provides  that  if  any  acknowledgment 
shall  have  been  made  cither  by  writing  signed  by  tin:  party  liable,  by 
virtue  of  an  indenture,  spocialty  or  recognisance,  or  his  agent,  or  by 
part  payment  or  part  satisfaction,  on  account  of  any  principal  or  in- 
terest being  then  duo  thereon,  it  shall  be  lawful  for  the  person  or  per- 
sons entitled  to  such  actions  to  bring  his  or  their  action  within  twenty 
years  after  such  acknowledgment  by  writing,  part  payment  or  part 
satisfaction,  or  within  twenty  years  after  any  disability  has  ceased." 
Sect.  5. 

As  to  the  nature  of  the  acknowledgment  to  be  made  under  sec- 
tions 40  and  42  of  3  &  4  Will.  4  &  1  Vict.  c.  27,  see  Holland  v.  Clark, 
1  Y.  &  C.  C.  C.  L51;  Blair  v.  Nugent,  3  Jo.  &  L.  658,  G77 ;  Hill  v. 
Stawell,  2  Jebb.  &  S.  389. 

The  acknowledgment  under  these  sections  may  be  made  by  an 
agent  (St.  John  v.  Boughton,  9  Sim.  219);  it  may  also  be  made  by  a 
devisee  in  trust  of  the  debtor  (St.  John  v.  Boughton,  9  Sim.  219),  or 
a  trustee  appointed  by  the  Court :  Toft  v.  Stephenson,  1  De  G.  Mac. 
&  G.  28. 

Payment  of  interest  on  an  Irish  mortgage  made  by  a  person  ap- 
pointed a  receiver  under  11  &  12  Geo.  3,  c.  10  (Ir.),  over  the  estates 
mortgaged,  is  within  the  terms  of  the  40th  section  of  the  3  &  4  Will. 
4,  c.  27,  payment  by  "  an  agent,"  of  the  party  liable:  Chinnery  v. 
Evans,  11  Ho.  Lo.  Ca.  115. 

And  where  there  are  several  persons  entitled  to  the  equity  of  re- 
demption, the  part  payment  or  payment  of  interest  by  one  of  such  per- 
sons will  have  the  effect  not  only  of  preserving  the  right  of  action 
against  such  persons,  but  also  against  all  other  parties  liable  on  the 
specialty:  Pears  v.  Laing,  12  L.  R.  Eq.  41,  54,  and  see  Roddam  v. 
MorUy,  10  Hare,  228,  1  De  G.  &  Jo.  1. 

Payment  of  interest  by  a  tenant  for  life  of  a  devised  estate  keeps 
a  specialty  alive  against  the  persons  entitled  in  remainder:  Roddam 
v.  Morley,  1  De  G.  &  Jo.  1;  and  see  Toft  v.  Stephenson,  1  De  G.  Mac. 
&  G.  40;  Pears  v.  Laing,  12  L.  R.  Eq.  55,  5G,  and  remarks  there  on 
Coope  v.  Cressivell,  2  L.  R.  Ch.  App.  112. 

Payment  of  interest  by  the  widow  of  the  mortgagor  entitled  to 
dower,  who  had  entered  into  possession,  has  been  held  to  prevent 
the  Statute  of  Limitations  running  so  as  to  bar  tbo  claims  of  the 
mortgagee  against  the  heir-at-law:  Amesy.  Manner ing  26Beav.  583. 

A  solicitor  who  pays  off  a  mortgage  debt  due  from  his  client  must 
be  taken  to  act  as  the  agent  of  his  client,  and  not  on  his  own  behalf; 
and  if  he  receives  the  rent  of  the  mortgaged  property, 
*  the  possession  is  that  of  his  client,  and  the  solicitor  [  *  1228  ] 
cannot  be  charged  with  wilful  default,  nor  will  the  sta- 
tute run  against  the  client:  Ward  v.  Carttar,  1  L.  R.  Eq.  29.  Pay- 
ment, however,  of  interest  by  a  stranger  would  not  be  an  acknowl- 
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edgement  within  section  40,  as  it  must  be  made  by  the  mortgagor 
or  his  agent:  Chinnery  v.  Evans,  11  Ho.  Lo.  Ca.  115. 

A  payment,  moreover,  to  come  within  the  meaning  3  &  4  Will.  4> 
c.  27,  and  1  Vict.  c.  28,  s.  28,  must  be  a  payment  of  •principal  or 
interest,  and  must  be  made  by  the  mortgagor  or  some  person  bound 
to  pay  principal  or  interest  on  his  behalf.  Hence,  a  payment,  of 
rent  made  by  a  tenant  of  the  mortgaged  property  to  the  mortgagee 
in  consequence  of  a  notice  by  the  mortgagee  requiring  the  rent  to 
be  paid  to  him,  is  not  such  a  payment:  Harlock  v.  Ashberry,  19  Ch. 
D.  539,  reversing  S.  C,  18  Ch.  D.  229.  And  payment  of  interest 
by  a  solicitor,  unless  it  can  be  fairly  presumed  or  proved  that  he 
were  agent  for  the  mortgagor,  will  not  take  a  case  out  of  the  statute: 
Nexvbould  v.  Smith,  29  Ch.  D.  882,  and  cases  there  cited. 

The  word  "  paid  "  in  3  &  4  Will.  4,  c.  27,  s.  40,  involves  by  im- 
plication, the  addition  "by  the  person  liable  to  pay."  Harlock  v. 
Ashberry,  19  Ch.  D.  539. 

Upon  the  construction  of  3  &  4  Will.  4,  c.  27,  s.  42,  it  has  been  de- 
cided that  the  only  arrears  of  interest  that  are  a  charge  upon  land, 
although  there  be  a  covenant  in  the  mortgage  deed  to  pay  interest, 
are  arrears  of  six  years:  Shaw  v.  Johnson,  1  Drew.  &  Sm.  412; 
Round  v.  Bell,  30  Beav.  121. 

Money  to  arise  from  the  sale  of  land  is  within  the  42nd  section 
of  3  &  4  Will.  4,  c.  27,  and  upon  a  mortgage  thereof  six  years'  ar- 
rears of  interest  only  are  recoverable.  See  Bowyer  v.  Woodman,  3 
L.  R.  Eq.  313.  There  a  married  woman  entitled,  after  the  death  of 
a  tenant  for  life,  to  a  share  of  a  fund  arising  from  moneys,  the  pro- 
ceeds of  lands  devised  upon  trust  for  sale,  joined  with  her  husband 
in  a  mortgage  containing  a  covenant  by  husband  and  wife  to  pay 
full  interest.  It  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  the  wife's 
estate  was  money  payable  out  of  land  within  the  42nd  section  of  3 
&4  Will.  4,  c.  27,  and  that  the  mortgagee  could  not  recover  more 
than  six  years'  arrears  of  interest  on  the  mortgage  of  such  an  estate. 
"I  put  the  covenant,"  said  his  Honor,  "entirely  aside,  it  being  the 
covenant  of  a  married  woman." 

And  a  mortgagee  is  not  entitled  thereunder  to  recover  as  against 
a  second  mortgagee  and  subsequent  incumbrancers,  the  arrears  of 
interest  due  for  more  then  six  years,  by  reason  of  an  acknowledg- 
ment in  writing  by  the  mortgagor  of  the  sum  due  in  respect  of  in- 
terest, inasmuch  as  the  words  in  the  42nd  section,  by  whom  the 
same  is  payable,"  denote  not  merely  those  who  are  legally  bound 
by  contract  to  pay  the  interest,  but  all  against  whom  payment  of 
such  arrears  may  be  enforced  by  any  action  or  suit.  See 
[  *1229]  Bolding  v.  *  Lane,  1  De  G.  J.  &  Sm.  122,  133,  reversing 
the  decision  of  Sir  J.  Stuart,  V.-C,  3  Giff.  561. 

Formerly,  if   there  were  a  trust  term  created  (Cox  v.  Dolman,  2 
De  G.  Mac.  &  G,  592;  Hunter  v.  Nockolds,  1  Mac.  &  G.  640;  Leicis 
v.  Duncombe,  29  Beav.  175)  or  agreed  to  be  assigned  (Shaw  v.  John- 
son, 1  Drew.  &  Sm.  412)  for  securing  payment  of  principal  and  in- 
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terest,  inasmuch  as  this  would  bring  the  case  within  the  exception 
of  express  trusts  provided  by  the  25th  section  of  3  &  4  Will.  4,  c. 
27,  the  amount  of  arrears  recoverable  would  not  be  limited  to  six 
years.  See  also  Young  v.  Ix>rd  Waterpark,  13  Sim.  202;  15  L.  J. 
N.  S.  Ch.  63;  Ward  v.  Arch,  12  Sim.  472. 

But  a  trust  for  sale  in  a  mortgage  deed  for  that  purpose,  would 
not,  it  seems,  have  the  same  effect  :  Locking  v.  Parker,  8  L.  R.  Ch. 
App.  30,  reversing  the  decision  of  Lord  Roniilly,  M.  11.,  reported  _0 
\V.  R.  (M.  R),  737;  see  also  Kirkicood  v.  Thompson,  2  H.  &  M.  392; 
In  re  Alison,  Johnson  v.  Mounsey,  11  Ch.  D.  284;  Banner  v.  Ber- 
ridge,  18  Ch.  D.  254;  37  &  38  Vict.  c.  57,  sect.  10,  extending  the 
Statute  of  Limitations  to  sums  secured  by  express  trusts.  See  post, 
1231. 

Although  a  mortgagee  who  had  allowed  interest  to  run  into  ar- 
rear  could  not  under  the  42nd  section,  recover  more  than  interest 
for  six  years,  if  a  mortgagor  who  had  lost  his  legal  right  and  came 
into  equity,  insisting  on  his  right  to  redeem,  he  would  not  be  al- 
lowed to  do  so  upon  payment  merely  of  six  years'  interest,  if  he 
owed  more.  See  Edmunds  v.  Waugh,  1  L.  R.  Eq.  418.  There  cer- 
tain premises  had  been  mortgaged  to  secure  a  sum  and  interest  at 
hi.  per  cent.,  with  a  covenant  to  pay  principal  and  interest,  and  a 
power  of  sale  in  default  of  payment,  under  which  the  mortgagee 
was  to  stand  possessed  of  the  proceeds  of  the  sale  upon  trust  to  pay 
himself  his  principal,  interest  and  costs,  and  the  residue  to  the  per- 
sons entitled  to  the  equity  of  redemption.  A  sale  took  place  under 
the  power,  and  the  proceeds  thereof  were  paid  into  Court  in  a  suit 
for  the  administration  of  the  mortgagee's  estate,  and  there  being 
nearly  twenty  years'  arrears  of  interest  due  on  the  mortgage,  ex- 
ceeding in  amount  the  fund  in  Court,  the  trustees  of  the  mortgage 
petitioned  for  payment  out  of  the  fund  to  satisfy  such  arrears,  and 
the  assignee  of  the  mortgagor  was  served  with  the  petition.  It  was 
held  by  Sir  R.  T.  Kindersley,  V.-C,  that  the  petitiou  was  not  a 
"  suit "  to  recover  arrears  of  interest  within  the  42nd  section  of  the 
statute  3  &  4  Will.  4,  c.  27,  and  therefore,  that  the  mortgagee's 
trustees  were  entitled  to  more  than  six  years'  arrears  of  interest  ; 
and  the  fund  was  ordered  to  be  paid  over  to  them.  "  In 
the  case,"  said  hia  Honor,  "  of  Mason  v.  Broadbent,  *  (33  [  *  1230  ] 
Beav.  296),  which  was  a  suit  by  a  mortgagor  to  recover 
the  surplus  money,  the  decision  appears  to  have  been  that  the 
mortgagee  should  only  retain  six  years' arrears  of  interest.  ...  I 
am  bound  to  say,  that,  with  all  deference,  I  cannot  concur  in  the 
conclusion,  that  a  bill  by  a  mortgagor  to  recover  the  surplus  comes 
within  the  terms  of  the  42nd  section,  as  being  a  suit  by  which  ar- 
rears of  interest  are  sought  to  be  recovered.  Moreover  it  does  not 
appear  to  me  to  come  within  the  spirit  of  the  Act,  which,  it  must 
be  remembered,  is  an  Act  taking  away  existing  rights,  and  which 
must  be  construed  with  reasonable  strictness.  The  intention  of  the 
legislature,  I  think,  was  that  if  a  man  chose  to  let  interest  run  into 
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arrear  for  more  than  six  years,  and  then  came  to  a  court  of  justice 
to  recover  the  interest,  he  should  only  be  entitled  to  recover  sis. 
years'  interest ;  but  it  does  not  follow  that  the  legislature  intended 
that  a  mortgagor,  who  has  lost  his  legal  right,  and  comes  to  the 
Court  insisting  on  his  equity  to  redeem,  should  be  allowed — al- 
though he  has  failed  to  pay  the  interest  which  he  ought  to  have  paid 
for  more  than  six  years — to  redeem  on  payment  only  of  six  years' 
interest.  There  would  be  no  justice  in  such  a  construction  of  the 
statute.  Is  the  omission  of  the  mortgagor  to  pay  the  interest  which 
he  ought  to  have  paid,  less  culpable  than  the  omission  of  the  mort- 
gagee to  demand  and  enforce  payment  of  it?  " 

Formerly,  where  there  was  a  bond  or  covenant  to  pay  the  inter- 
est, arrears  on  tbe  mortgage  debt  could  be  recovered  as  against  the 
mortgagor  or  his  heirs  for  twenty  years  before  the  institution  of  the 
suit,  their  personal  liability  under  3  &  4  Will.  4,  c.  42,  not  being 
affected  by  3  &  4  Will.  4,  c.  27,  s.  42:  see  Du  Vigier  v.  Lee,  2  Hare, 
326;  but  see  now  sect.  8,  37  &  38  Vict.  c.  57,  post,  p.  1231. 

By  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57), 
which  repeals  sects.  5,  28  and  40  of  3  &  4  Will.  4,  c.  27,  from  the 
1st  of  January,  1879,  it  is  enacted  that,  "  When  a  mortgagee  shall 
have  obtained  the  possession  or  receipt  of  the  profits  of  any  land 
or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the  mort- 
gagor, or  any  person  claiming  through  him,  shall  not  bring  any 
action  or  suit  to  redeem  the  mortgage  but  within  twelve  years  next 
after  the  time  at  which  the  mortgagee  obtained  such  possession  or 
receipt,  unless  in  the  meantime  an  acknowledgment  in  writing  of  the 
title  of  the  mortgagor,  or  of  his  right  to  redemption,  shall  have  been 
given  to  the  mortgagor  or  some  person  claiming  his  estate,  or  to  the 
agent  of  such  mortgagor  or  person,  signed  by  the  mortgagee  or  the 
person  claiming  through  him  ;  and  in  such  case  no  such 
[  *1231]  action  or  suit  *  shall  be  brought  but  within  twelve  years 
next  after  the  time  at  which  such  acknowledgment,  or  the 
last  of  such  acknowledgments,  if  more  than  one,  was  given;  and  when 
there  shall  be  more  than  one  mortgagor,  or  more  than  one  person 
claiming  through  the  mortgagor  or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors  or  persons,  or  his  or  their 
agents,  shall  be  as  effectual  as  if  the  same  had  been  given  to  all 
such  mortgagors  or  persons;  but  where  there  shall  be  more  than  one 
mortgagee,  or  more  than  one  person  claiming  the  estate  or  interest 
of  the  mortgagee  or  mortgagees,  such  acknowledgment,  signed  by 
one  or  more  of  such  mortgagees  or  person,  shall  be  effectual  only 
as  against  the  party  or  parties  signing  as  aforesaid,  and  the  person 
or  persons  claiming  any  part  of  the  mortgage  money  or  land,  or  rent, 
by,  from,  or  under  him  or  them,  and  any  person  or  persons  entitled 
to  any  estate  or  estates,  interest  or  interests,  to  tako  eftect  after  or  in 
defeasance  of  his  or  their  estate  or  estates,  interest  or  interests,  and 
shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to 
redeem  the  mortgage  as  against  the  person  or  persons  entitled  to 
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any  other  undivided  or  divided  part  of  the  money  or  land  or  rent  ; 
and  where  such  of  the  mortgagees  or  persons  aforesaid,  as  shall  have 
given  such  acknowledgment,  shall  be  entitled  to  a  divided  part  of 
the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  inter- 
est therein,  and  not  to  any  ascertained  part  of  the  mortgage  money, 
the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent  on  payment,  with  interest,  of  the 
part  of  the  mortgage  money  which  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage  money  as  the  value  of  sucb  divided  part 
of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land 
or  rent  comprised  in  the  mortgage.   Sect.  7. 

No  action  or  suit  or  other  proceeding  shall  be  brought  to  recover 
any  sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law, 
or  in  equity,  or  any  legacy,  but  within  twelve  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in 
the  meantime  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  writing  signed  by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  enti- 
tled thereto,  or  his  agent;  and  in  such  case  no  such  action  or  suit, 
or  proceeding,  shall  be  brought  but  within  twelve  years 
after  such  payment  *  or  acknowledgment,  or  the  last  of  [  *  1232  ] 
such  payments  or  acknowledgments,  if  more  than  one 
was  given.     Sect.  8. 

After  the  commencement  of  this  Act,  no  action,  suit,  or  other  pro- 
ceeding, shall  be  brought  to  recover  any  sum  of  money,  or  legacy 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equity,  and  secured  by  an  express  trust,  or  to  recover  any  arrears 
of  rent,  or  of  interest  in  respect  of  any  sum  of  money  or  legacy  so 
charged  or  payable,  and  so  secured,  or  any  damages  in  respect  of 
such  arrears,  except  within  the  time  within  which  the  same  would 
be  recoverable  if  there  were  not  any  such  trust.     Sect.  10. 

The  limitation  of  twelve  years  imposed  by  section  8  to  actions 
and  suits  for  the  recovery  of  money  charged  on  land,  applies  to  the 
personal  remedy  on  a  covenant  in  the  mortgage  deed  (Sutton  v. 
Sutton,  22  Ch.  D.  511);  or  on  a  collateral  bond  by  the  mortgagor 
(Feamside  v.  Flint,  22  Ch.  D.  579),  as  well  as  the  remedy  against 
the  land,  butj  not  to  a  bond  by  a  surety:  In  re  Powers,  30  Ch.  D. 
291. 

Under  this  Act,  the  twelve  years'  bar  to  a  redemption  suit  from 
the  time  when  the  mortgagee  took  possession,  or  from  the  last 
written  acknowledgment,  is  absolute,  and  not  to  be  extended  by 
reason  of  any  disability  of  the  mortgagor:  Forster  v.  Patterson, 
17  Ch.  D.  132. 

And  under  the  doctrine  of  tacking  in  order  to  avoid  circuity  of 
action  (see  vol.  i.,  pp.  696,  722),  the  heir  of  a  mortgagor  who  had 
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covenanted  for  himself  and  bis  heirs  to  pay  the  mortgage  debt  and 
interest  could  not  redeem  without  paying  arrears  of  interest  to  the 
extent  of  20  (now  12)  years,  the  mortgagee  being  entitled  to  tack 
the  arrears  of  interest  to  the  debt  as  against  the  heir:  Elvy  v.  Nor- 
wood, 5  De  G.  &  Sm.  240. 

The  same  result  will  follow  in  case  of  a  bill  of  foreclosure,  but 
the  question  as  to  whether  the  mortgagee  is  entitled  to  tack 
should  be  raised  on  the  pleadings:  Sinclair  v.  Jackson,  17.  Beav. 
405. 

As  to  a  suit  for  the  redemption  of  land  in  Canada,  see  Smith  v. 
Simpson,  7  Moore,  P.  C.  C.  205. 

It  should  be  remembered  that  by  4  &  5  Will.  &  M.  c.  16,  intituled 
"An  act  to  prevent  Frauds  by  Clandestine  Mortgages,"  a  person 
mortgaging  lands  or  tenements  without  discovering  to  the  mort- 
gagee any  former  mortgage  or  mortgages  in  writing  under  his 
hands,  forfeits  his  right  to  redeem.  See  Stafford  v.  Selby,  2  Vern. 
591;  Kennard  v.  Futvoye,  6  Jur.  N.  S.  312.  It  may  here  be  men- 
tioned that  although  a  legal  debt  under  a  mortgage  may  be  still 
subsisting,  and  in  no  way  barred  by  statute,  yet  as  a  claim  against 
the  residuary  legatees  of  the  mortgagor  is  in  the  nature  of  an 
equitable  demand  it  may  be  barred  by  lapse  of  time  and  acquies- 
cence: Blakex.  Gale,  31  Ch.  D.  196,  and  see  Ridgivay  v.  Newstead, 
3  De  G.  F.  &  J.  474. 

By  the  Common  Law  Procedure  Act  (15  &  16  Vict.  c.  76),  in 
ejectment  by  the  mortgagee  upon  the  mortgagor's  paying  principal, 
interest,  and  cost,  it  shall  be  deemed  a  full  satisfaction 
[  *  1233  ]  on  his  part,  and  the  Court  may  compel  *  the  mortgagee 
to  reconvey  (sect.  219).  But  the  Act  is  not  to  extend  to 
cases  where  the  right  to  redemption  is  controverted,  or  the  money 
due  not  adjusted  (sect.  220),  or  to  prejudice  any  subsequent  mort- 
gagee: lb. 

Time  will  cease  to  run  against  the  mortgagee  on  his  obtaining  an 
order  of  foreclosure  absolute,  as  the  effect  of  such  order  is  to  vest 
the  ownership  and  beneficial  title  to  the  mortgaged  land  for  the 
first  time  in  the  mortgagee.  Hence  in  Heath  v.  Pugh,  6  Q.  B.  D. 
345,  an  action  brought  within  twenty  years  next  after  the  order  of 
foreclosure,  by  the  mortgagee  to  recover  possession  of  such  land 
was  held  since  the  Judicature  Acts,  not  to  be  barred  by  the  Statutes 
of  Limitations  (3  &  4  Will.  4,  c.  27,  and  1  Yict.  c.  28);  although 
more  than  twenty  years  had  elapsed  since  the  legal  estate  in  the 
land  had  been  conveyed  to  the  mortgagee,  and  since  the  last  pay- 
ment of  principal  and  interest  secured  by  the  mortgagee.  On  ap- 
peal to  the  House  of  Lords  this  case  was  affirmed,  com.  Pugh  v. 
Heath,  7  App.  Cas.  235.  See  also  Wrixon  v.  Vize,  3  D.  &  W.  117, 
119,  123.  See  also  Harlock  v.  Ashberry,  19  Ch.  D.  539,  reversing 
S.  C,  18  Ch.  D.  229. 

When  money  due  upon  a  mortgage  has  been  paid  to  the  mort- 
gagee, but  no  reconveyance  has  been  executed,  the  mortgagor  be- 
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comes  from  the  date  of  such  payment,  a  tenant  at  will  to  the  mort- 
gagee, and  the  legal  estate  of  the  mortgagee  is  extinguished  by 
thirteen  years'  adverse  possession  of  the  mortgagor:  Sands  v. 
Thompson,  22  Ch.  D.  614;  and  seo  Dde  v.  Bock,  Car.  &  M.  549;  1 
Man.  <fe  (x.  30;  Drummond  v.  Sunt,  G  L.  It.  Q.  13.  763. 

It  is  an  established  rule  of  the  Court  that  if  a  mortgagor  files 
his  bill  for  tho  redemption  of  a  legal  mortgage,  and  it  is  dismissed 
for  any  reason  except  for  want  of  prosecution,  tho  dismissal  oper- 
ates as  a  decree  for  foreclosure  against  him:  per  James,  L.  J.,  in 
Marshall  v.  Shrewsbury,  10  L.  It.  Ch.  App.  253,  254.  The  mort- 
gagor, by  filing  the  bill,  admits  the  title  of  the  mortgagee,  and  ad- 
mits the  mortgage  debt,  and  the  dismissal  of  the  bill  operates  as  a 
decree  for  foreclosure,  because  he  cannot  afterwards  tile  another  bill 
for  the  same  purpose;  he  is  not  thus  allowed  to  harass  the  mortga- 
gee: lb.,  254 

The  dismissal,  however,  of  a  bill  by  an  equitable  mortgagee  for 
redemption  will  not,  as  in  the  case  of  a  similar  bill  by  a  legal  mort- 
gagor, operate  as  a  bill  of  foreclosure.  See  Marshall  v.  Shrews- 
bury, 10  L.  It.  Ch.  App.  250,  254,  where  James,  L.  J.,  in  comment- 
ing upon  tho  distinction  between  the  two  cases,  observes:  "To  say 
that  because  dismissal  of  a  bill  for  redemption  operates  as  a  decree 
for  foreclosure  in  the  case  of  a  legal  mortgage,  therefore 
the  analogy  would  be  good,  that  the  *  dismissal  of  a  bill  [  *  1234  ] 
by  an  equitable  mortgagor  has  the  same  effect,  is  to  say 
that  the  dismissal  of  the  bill  is  to  be  held  equivalent  to  a  declara- 
tion that  the  mortgagee  has  a  lien  for  the  amount  claimed,  and  that 
the  mortgagor  is  a  trustee  for  him,  and  is  bound  to  convey  the 
estate  to  him."  . 

"With  regard  to  the  remedies  of  the  mortgagor  against  others 
than  the  mortgagee,  it  has  been  enacted  by  the  Judicature  Act,  1873 
(30  &  37  Vict.  c.  06),  that  "a  mortgagor  entitled  for  the  time  be- 
ing to  the  possession  or  receipt  of  the  rents  and  profits  of  any  land 
as  to  which  no  notice  of  his  intention  to  take  possession  or  to  enter 
into  the  receipt  of  the  rents  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession,  or  for  the  re- 
covery of  such  rents  or  profits,  or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong  relative  thereto,  in  his  own 
name  only  unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person."  Sect.  25, 
subs.  5.     See  Fairclough  v.  Marshall,  4  Ex.  D.  37. 

Accounting  between  Mortgagor  and  Mortgagee.] — The  mortgagor 
is  not  bound  to  account  for  rents  and  profits  while  he  is  in  pos- 
session: Colman  v.  Duke  of  St.  Albarts,  3  Yes.  25;  Ex  parte  WU- 
son,  2  V.  &  B.  252.  Nor  will  his  agent  or  any  person  claiming  un- 
der his  voluntary  revocable  deed:  Hele  v.  Lord  Bexley,  20  Beav. 
127.     [American  Bridge  Co.  v.  Heidelbach,  4  Otto,  800;  Teal   v. 
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Walker,  111.  N.  S.  242;  Gillman  v.  Telegraph  Co.,  1  Otto,  617;  Gal- 
veston R.  R.  Co.  v.  Cowdry,  11  Wallace,  459.] 

The  mortgagee,  however,  must  account,  from  the  time  he  takes 
possession,  for  the  rents  and  profits  of  the  mortgaged  estate;  and 
he  will  be  charged  an  occupation  rent  for  any  portion  of  it  held  by 
himself  (Smai't  v.  Hunt,  1  Vern.  418;  Trulock  v.  Robey,  15  Sim. 
265;  2  Ph.  396).  As  to  wilful  default  by  mortgagee  in  possession, 
see  Mayer  v.  Murray,  8  Ch.  D.  424. 

In  making  out  their  accounts  it  will  not  be  sufficient  for  mortga- 
gees in  possession  merely  to  show  lump  sums  which  they  have  re- 
ceived from  their  agent  to  collect  the  rents,  but  they  must  show 
what  the  agent  has  received  from  the  tenants  of  the  mortgaged  es- 
tates: Noyes  v.  Pollock,  30  Ch.  D.  336.  This  case  was  afterwards 
reversed  on  appeal  under  another  point,  and  it  was  held  that  al- 
though the  mortgagees  may  be  in  receipt  of  the  rents  and  profits 
of  the  mortgaged  estate  if  they  have  not  taken  possession  in  the 
sense  of  managing  the  estate,  they  will  not  be  liable  to  account  as 
mortgagees  in  possession.     See  S.  C,  W.  N.,  Feb.  13,  1866,  p.  22. 

Annual  rests  will  be  directed  if  there  be  no  interest  due  at  the 
time  the  mortgagee  takes  possession,  and  the  annual  rents  exceed 
the  amount  of  the  annual  interest  payable  on  the  mortgage,  in  or- 
der that  the  excess  of  rent  may  be  applied  in  sinking  the  principal 
(Shepparol  v.  Elliot,  4  Mad.  254;  Gould  v.  Tancred,  2  Atk.  533); 
and  annual  rests  will  be  directed  in  an  account  of  occupation  rent 
as  well  as  in  an  account  of  rents  and  profits  received:  Wilson  v.  Met- 
calfe, 1  Russ.  530.  See  also  Morris  v.  Islip,  20  Beav.  654. 
[*1235]  Where  the  liability  of  a  *  mortgagee  in  possession  to 
account  with  annual  rests  once  begins,  it  continues  until 
changed  by  some  further  agreement  come  to  between  the  mortgagor 
and  mortgagee:    Scholefield  v.  Lockivood,  32  Beav.  439. 

But  it  is  a  general  rule  not  to  direct  annual  rests  to  be  made  in  the 
accounts  of  a  mortgagee  in  possession,  when  the  interest  is  in  arrear 
at  the  time  when  he  takes  possession  (Wilson  v.  Cluer,  3  Beav.  140); 
or  to  charge  him  with  interest  on  his  receipts  unless,  by  setting  up 
a  title  adverse  to  the  mortgagor,  he  has  lost  the  immunities  of  an 
ordinary  mortgagee:  National  Bank  of  Australasia  v.  The  United 
Hand-in-Hand  and  Band  of  Hope  Co.,  4  App.  Ca.  392. 

In  the  case  of  a  mortgage  of  leasehold  house  property,  where  there 
is  no  reasonable  certainty  that  the  ground  rent  and  insurance  will 
be  duly  paid,  the  houses  kept  in  repair,  and  the  property  secured 
against  forfeiture,  the  mortgagee  is  entitled  to  enter  into  possession, 
although  there  is  no  interest  in  arrear,  and  an  account  will  not  be 
directed  against  him  with  annual  rests:  Patch  v.  Wild,  30  Beav. 
100,  per  Sir  John  Romilly,  M.  R.  [Upon  the  subject  of  the  extent 
of  the  accountability  of  a  mortgagee  in  possession,  and  the  manner 
of  taking  the  account,  see,  Harper  v.  Elv,  70  111.  581;  Sanders  v. 
Wilson,  34  Vt.  321;  Breckinridge  v.  Brooks,  2  A.  K.  Marsh,  339; 
Anthony  v.  Rogers,  20  Mo.  281;  Harper's  Appeal,  14  P.  F.  Smith, 
418 


HOWARD  V.  HARRIS.  *1236 

315;  Barnard  v.  Jennison,  27  Mich.  230;  Milliken  v.  Bailey,  61  Mp. 
316;  Powell  v.  Williams,  14  Ala.  470;  Kawliugs  v.  Stewart,  1  Bland, 
22.] 

But  the  burden  of  proof,  that  such  waa  the  reason  that  induced 
him  to  enter,  lies  on  the  mortgagee,  and  on  failure  of  proof  an 
account  will  be  directed  against  him  with  annual  rests:  Patch  v. 
Wild,  30  Beav.  99. 

And  accounts  will  be  directed  with  rests  against  a  person  who 
has  entered  into  possession  \inder  a  contract  for  purchase  (subject 
to  mortgages)  which  afterwards  goes  off,  although  he  afterwards 
obtains  a  transfer  of  the  mortgage:  Patch  v.  Wild,  30  Beav.  99. 

As  to  circumstances  under  which  the  accounts  of  a  mortgagee  in 
possession  will  not  be  taken  with  rests,  see  Horlock  v.  Smith,  1  Coll. 
287. 

If,  however,  a  mortgagee  is  not  liable  to  account  with  annual 
rests  when  he  enters  into  possession,  he  does  not  become  so  liable 
when  the  arrear  of  interest  is  paid  oft.  (Davis  v.  May,  G.  Coop.  238; 
19  Ves.  383;  Latter  v.  Dashwood,  0  Sim.  402;  Finch  v.  Brown,  3 
Beav.  70;  but  see  Thorneycroft  v.  Crockett,  2  H.  L.  Ca.  239;  Morris 
v.  Islip,  20  Beav.  054),  nor  till  after  the  whole  of  the  mortgage  debt 
has  been  paid  off  by  the  receipt  of  the  rents,  although  from  the  time 
when  the  debt  is  ascertained  to  be  paid  off,  annual  rests  will  be  de- 
creed though  none  were  ordered  previously:  Wilson  v.  Cluer,  3  Beav. 
140. 

So,  where  a  mortgagee  in  possession  comes  to  an  account  with 
the  mortgagor,  whereby  all  arrears  of  interest  are  converted  into 
principal,  leaving  thereby  no  arrears,  the  rents  being  more  than 
sufficient  to  keep  down  the  interest,  he  will  be  dealt  with  as  a  mort- 
gagee who  takes  possession  without  any  interest  being  in 
arrear  *  and  annual  rests  will  be  directed;  while  he  con-  [  *  1236  ] 
tinues  in  possession:    Wilson  v.  Cluer,  3  Beav.  130. 

A  mortgagee  in  possession,  who  sells  part  of  the  mortgaged  pro- 
perty under  a  power  of  sale  in  the  mortgage,  must  apply  the  pro- 
ceeds of  sale,  first  in  payment  of  interest  and  costs,  and  then  either 
pay  the  balance  to  the  mortgagor,  or  apply  -it  in  reduction  of  the 
principal  due  on  the  mortgage;  and  in  taking  an  account  against 
the  mortgagee,  who  has  retained  sale  moneys  beyond  the  interest 
and  costs  due,  a  rest  must  be  made  at  the  time  of  the  receipt  of  the 
proceeds  of  sale,  even  although  he  may  have  entered  into  possession 
when  the  interest  due  to  him  was  in  arrear.  The  same  rule  applies 
where  two  distinct  mortgages  are  held  by  the  same  person,  who  sells 
one  of  the  mortgaged  estates:  Thompson  v.  Hudson,  10  L.  R.  Eq. 
497. 

Where  a  mortgagee  takes  possession,  and  a  tender  is  made  to 
him,  he  refuses  it  at  his  peril,  and  in  a  bill  for  redemption  caused 
by  such  refusal  the  Court  will  direct  that,  in  case  it  turns  out  that 
the  money  due  is  less  than  the  tender,  the  defendant  shall  pay  all 
the  costs  of  the  suit,  being  allowed  all  sums  laid  out  for  necessary 
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repairs,  and  being  charged  with  an  occupation  rent:  Hoskin  v.  Sin- 
cock,  13  W.  R.  (V.  C.  K)  487. 

And  a  mortgagee  in  possession,  holding  over  after  payment  of 
his  principal  and  interest,  will  be  charged  with  the  balance,  and 
generally  with  simple  interest  at  4Z.  per  cent.  ( Quarrel  v.  Beckford,  1 
Madd.  269);  and  with  costs  (Binnington  v.  Harwood,  T.  &  R.  485; 
Archdeacon  v.  Bowes,  M'Clel.  149;  Lloyd  v.  Jones,  12  Sim.  491); 
unless  the  decree  to  account  contains  no  reservation  of  costs  (Lord 
Trimleston  v.  Hamill,  1  B.  &  B.  377,  386). 

The  Master  in  Chancery  was  not  at  liberty  to  make  rests,  unless 
directed  to  do  so  by  decree  (Webber  v.  Hunt,  1  Madd.  13);  but  the 
Court  may  order  it  to  be  done  on  further  directions:  Wilson  v. 
Metcalfe,  1  Russ.  530.  Horlock  v.  Smith,  1  Coll.  294. 

Where  a  decree  for  redemption  had  been  made  against  a  mort- 
gagee in  possession  without  directing  annual  rests,  a  direction  to 
take  the  account  with  rests  could  not  be  made  at  Chambers  under 
15  &  16  Vict.  c.  86,  s.  54,  nor  under  the  General  Orders  of  16th 
Oct.  1852  :  Nelson  v.  Booth,  3  De  G.  &  Jo.  119.  See  now  Rules  of 
Supreme  Court,  1883,  Order  XXXIII. 

Where  a  mortgagee  under  an  order  of  the  Court  had  entered  into 
possession  of  a  mortgaged  life  estate,  he  was,  upon  the  disappear- 
ance of  the  mortgager,  held  liable  to  account  for  the  rents  from  the 
time  when  it  was  to  be  presumed  that  the  mortgagor  died,  as  such 
case  did  not  come  within  21  Jac.  1.  c.  16;  3  &  4  Will.  4, 
[  *1237  ]  *  c.  27,  s.  42.  Nor  could  the  Court  hold  that  the  mort- 
gagee who  had  entered  into  possession  under  the  order  of1 
the  Court,  had  been  converted  into  a  mere  trespasser  by  the  death  of 
the  mortgagor,  nor  could  laches  be  imputed  to  the  remaindermen, 
since  it  was  not  possible  for  them  to  come  to  the  Court  until  the 
presumption  of  death  arose:  Hickman  v.  Ujjsall,  3  Ch.  D.  617. 

In  accounting,  the  mortgagee  in  possession  is  only  liable  for  the 
fair  rents  and  profits,  and  is  only  liable  for  wilful  default  in  not  re- 
ceiving them;  if,  for  instance,  the  mortgagee  turns  out  a  sufficient 
tenant,  and,  having  notice  that  the  estate  was  underlet,  takes  as  new 
tenant  another  persoj>,  to  whom  there  is  no  objection,  offering  more, 
he  will  not  be  liable  for  any  loss  (Hughes  v.  Williams,  12  Ves.  494; 
Parkinson  v.  Hanbury,  2  L.  R.  Ho.  Lo.  1 ) ;  but  the  mortgagor  can- 
not lie  by,  not  giving  notice  that  a  greater  rent  may  be  had,  and  after- 
wards, by  way  of  penal  inquiry,  charge  the  mortgagee  with  the  effect 
of  his  own  negligence:  12  Ves.  495,  496:  It  is  said,  in  Blacklock  v. 
Barnes,  Sel.  Ch.  Ca.  53,  "that  if  the  mortgagor  makes  proof  that  the 
estate  was  let  at  such  a  price,  while  in  the  hands  of  the  mortgagee, 
that  shall  be  deemed  the  rate  at  which  it  was  let  the  whole  time, 
unless  he  shows  the  contrary,  which  is  in  his  power,  as  being  let  by 
him." 

[The  accountability  of  the  mortgagee  for  rents  which  he  might 
have  received,  may  be  modified  by  the  facts  that  he  supposed  him- 
self to  have  an  absolute  title:  Cooke  v.  Culbertson,  9  Nevada,  199.] 
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A  mortgagee  is  accountable  not  merely  for  his  act  mil  receipts  whilst 
in  possession  of  the  mortgaged  property,  but  also  for  whatever  is  re- 
ceived by  those  to  whom  ho  transfers  possession  under  an  arrange- 
ment inoperative  to  transfer  title,  and  in  derogation  of  the  rights  of 
the  mortgagor:  National  Bank  of  Australasia  v.  The  United  Haml- 
in I  In  nil  and  Band  of  Hope  Co.,  4  App.  Ca.  391. 

A  mortgagee  in  possession  acting  on  the  advice  of  an  agent,  in  not 
letting  the  property,  is  not  liable  for  wilful  default  (Brandon  v.  Bran- 
don, 10  W.  R.,  V.  C.  K,  287);  but  he  was  held  to  be  liable  wheie 
he  had  suffered  a  tenant  to  remain  for  several  years  in  possession, 
paying  no  rent,  and  without  demanding  any:    lb. 

In  Horlock  v.  Smith,  1  Coll.  287,  it  seems  to  have  been  assumed 
that  a  sum  of  money  in  court,  and  rent  in  the  hands  of  the  receiver 
at  the  time  the  mortgagee  took  possession,  were  to  go  in  discharge 
of  the  interest  then  due  to  him. 

AY  hero  a  mortgagee  in  possession  sold  the  property  under  his 
power  of  sale,  a  day  being  fixed  for  the  completion  of  the  sale  and 
for  letting  the  purchaser  into  possession,  and  at  the  request  of  the 
purchaser  the  mortgagee  let  him  into  possession  four  months  before 
the  appointed  day,  but  did  not  require  him  to  pay  any  rent,  it 
was  held  in  an  action  by  the  mortgagor  for  ascertaining 
the  *  amount  of  the  balance  due  to  him,  that  themortga-  [  *  1238] 
gee  could  not  be  charged  with  an  occupation  rent  for  the 
interval  during  which  the  purchaser  had  been  in  possession  before 
the  appointed  day:  Shepard  v.  Jones,  21  Ch.  D.  469. 

It  was  not,  however,  decided  in  that  case  whether  the  mortgagee 
might  not  be  charged  with  wilful  default  in  not  requiring  a  rent 
from  the  purchaser:  lb. 

Although  a  mortgagee  who  takes  possession  of  the  mortgaged  es- 
tate is,  in  a  suit  for  redemption,  bound  to  render  an  account  of  rents 
and  profits  received,  and  is  also  liable  for  all  which  he  might  have 
received  but  for  his  wilful  default  (Parkinson  v.  Ha)ibury,  2  L.  R. 
Ho.  Lo.  1),  nevertheless,  where  persons,  though  in  fact  mortgagees, 
enter  into  possession  of  the  rents  and  profits  in  another  character, 
they  cannot  bo  subjected  to  that  special  liability.  Their  receipt  of 
the  rents  and  profits  in  the  particular  character  of  mortgagees  in  pos- 
session must  be  distinctly  established:  Parkinson  v.  Hanbury,  2  L. 
R.  Ho.  Lo.  1,  affirming  S.  C,  2  De  G.  Jo.  &  Sm.  450;  1  Drew.  & 
Sm.  143. 

A  mortgagee  of  an  estate  will  not  be  chargeable  with  defaiilt,  in  not 
having  received  the  rents  and  profits  of  part  thereof,  into  which  he  has 
not  entered  into  possession.  See  Simmins  v.  Shirley,  G  Ch.  D.  173, 
\V.  N.  1877,  p.  143.  There  a  mortgaged  estate  consisted  of  land  let 
as  a  farm,  with  timber  on  it  and  copses.  The  farm  was  let  by  the 
mortgagor  to  a  tenant,  the  mortgagor  reserving  the  shooting,  and 
the  right  to  cut  the  timber.  The  mortgagees  gave  notice  to  the  ten- 
ant to  pay  the  rent  to  them.  The  mortgagor  afterwards  claimed  to 
charge  the  mortgagees  with  default,  as  to  the  shooting,  the  copses, 
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and  the  timber.  It  was  held,  however,  by  Fry,  J.,  that  the  mortga- 
gees were  in  possession  of  the  farm  only,  and  not  of  the  shooting, 
the  copses,  or  the  timber,  and  were  not  therefore  liable  for  default. 

A  mortgagee  in  possession  of  part  of  the  mortgaged  estate,  and 
allowing  the  mortgagor  to  retain  possession  of  the  rest,  will  not,  at 
the  suit  of  a  subsequent  incumbrancer,  be  charged  constructively  as 
if  he  had  been  in  possession  of  the  whole:  Soar  v.  Dolby,  15  Beav. 
156. 

But  a  mortgagee  who  goes  into  possession  under  a  contract  be- 
tween himself  and  his  mortgagor  made  subsequently  to  the  mortgage 
deed,  has  been  held  liable  to  be  charged  as  mortgagee  in  possession: 
In  re  McKinley's  Estate,  7  I.  R.  Eq.  467. 

A  mortgagee  in  possession  is  liable  to  account  for  any  damage 
done  to  the  property,  as  by  pulling  down  buildings  improperly 
(Sandon  v.  Hooper,  6  Beav.  246;  14  L.  J.  Ch.  120);  or  destroying 
(Hornby  v.  Matcham,  16  Sim.  325);  or  losing  the  title 
[  *  1239  ]  deeds  *  (Brown  v.  Sewell,  11  Hare,  49;  and  see  LordMid- 
leton  v.  Eliot,  15  Sim.  531;  Woodmany.  Higgins,  14  Jur. 
846;  James  v.  Rumsey,  11  Ch.  D.  398);  and  if  he  assign  the  mort- 
gaged estate  to  an  insolvent  person,  without  the  concurrence  of  the 
mortgagor,  he  will,  as  he  in  some  measure  stands  in  the  position  of 
a  trustee,  be  liable  for  the  rents,  after  as  well  as  before  the  assign- 
ment (1  Eq.  Ca.  Ab.  328,  pi.  2). 

Many  allowances,  however,  will,  in  taking  accounts,  be  made  to 
the  mortgagee  in  possession :  such  as  money  laid  out  in  such  repairs, 
for  instance,  as  are  necessary  for  the  support  of  the  property,  and 
interest  thereon,  he  will  be  allowed  for:  Sandon  v.  Hooper,  6  Beav. 
246;  Neesom  v.  Clarkson,  4  Hare,  97;  Eyre  v.  Hughes,  2  Ch.  D. 
164;  Tipton  Green  Colliery  Co.  v.  Tipton  Moat  Colliery  Co.,  7  Ch. 
D.  192.  And  he  will  not  only  be  allowed  for  repairs,  but  also  for 
doing  that  which  is  essential  for  the  protection  of  the  title  of  tbe 
mortgagor:  Sandon  v.  Hooper,  6  Beav.  248;  Petty  v.  Wathen,  7 
Hare,  373. 

Thus,  where  a  mortgagee  has  been  put  to  expense  in  defending 
the  title  to  the  estates,  the  defence  being  for  the  benefit  of  all  parties 
interested,  he  is  entitled  to  charge  such  expenses  against  the  estate 
(Parker  v.  Watkins,  Johns.  133);  but  if  his  title  to  the  mortgage 
only  be  disputed,  the  costs  of  his  defence  should  not  be  borne  by 
the  estate,  as  against  parties  interested  in  the  equity  of  redemption, 
unless  they  can  be  shown  to  have  concurred  in  or  assisted  the  litiga 
tion;  lb. 

In  Blackford  v.  Davis,  4  L.  R.  Ch.  App.  304,  a  mortgage  deed 
provided  that  it  should  be  a  security  not  only  for  the  principal 
sums  advanced,  and  interest,  but  also  for  the  costs  which  might  be 
incurred  by  the  mortgagee  in  selling  the  property,  or  in  any  actions 
or  suits  relating  to  it.  The  mortgagor  filed  a  bill  to  redeem,  and 
a  decree  was  made  directing  an  account  of  what  was  due  to  the 
defendant  for  principal  and  interest  under  the  mortgage  deed,  and 
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an  account  of  sale-moneys,  rents,  and  profits  received  by  tli"  de 
fendant.  In  taking  tho  accounts  the  defendant  carried  in  a  claim 
for  costs  incurred  in  legal  proceedings  relating  to  the  property, 
which  the  chief  clerk  refused  to  entertain,  and  the  defendant  theo 
appealed  from  the  decree.  It  was  hold  by  Lord  Justice  SeJwyn, 
affirming  the  decree  of  Sir  John  Stuart,  V.-C,  that  the  decree  was 
right,  fur  that  all  costs  properly  incurred  in  the  actions  might  be 
claimed  under  it  as  "just  allowances;"  and  by  Lord  Justice  Giffard, 
that  the  costs  might  be  claimed  under  the  decree  as  principal  moneys 
duo  under  the  deed.  See  liees  v.  Metropolitan  Board  of  Works,  14 
Cn.  D.  372. 

*  A  mortgagee  in  possession  has  been  held  not  to  be  [  *  1240  ) 
chargeable  for  wilful  default,  in  declining  to  defend  an 
action  of  replevin  brought  by  the  owner  of  property  which  was  on 
the  premises,  and  seized   under   a  distress   for  rent  levied   by   the 
mortgagee:   Cocks  v.  Gray,  1  Giff.  77. 

A  mortgagee  in  possession  has  been  held  to  be  entitled  to  add  to 
the  sum  secured  the  costs  of  an  abortive  sale,  and  not  to  be  guilty 
of  negligence,  at  any  rate  in  the  conduct  of  the  sale  of  a  large  pro- 
perty, by  reason  of  the  auctioneer  taking  for  the  deposit,  a  cheque 
afterwards  dishonoured:  Farrer  v.  Lacy  Hartland  &  Co.,  25  Ch. 
D.  636. 

If  a  mortgagee  in  possession  or  a  mortgagee  selling  under  a 
power  of  sale  has  reasonably  expended  money  in  permanent  works 
on  the  property,  he  is  entitled  on  prima  facie  evidence  to  that 
effect  to  an  inquiry  whether  the  outlay  has  increased  the  value  of 
tho  property,  and  if  it  has  done  so,  he  is  entitled  to  bo  repaid  his 
expenditure  so  far  as  it  has  increased  such  value,  and  in  such  case 
it  is  immaterial  whether  the  mortgagor  had  notice  of  the  ex- 
penditure: Shepard  v.  Jones,  21  Ch.  D.  469. 

But  the  mortgagee  has  no  right,  without  the  consent  of  the  mort- 
gagor, to  lay  out  money  in  what  he  may  suppose  increasing  tho 
value  of  the  property,  which  may  bo  done  in  such  a  way  as  to  make 
it  utterly  impossible  for  the  mortgagor  with  his  means  ever  to 
redeem.  This  is  what  has  been  termed  "improving  a  mortgagor 
out  of  his  estate."  Sandon  v.  Hooper,  6  Beav.  248,  and  see  Shejjard 
v.  Jones,  21  Ch.  D.  482,  per  Cotton,  L.  J. 

It  might  be  supposed  from,  what  was  laid  down  in  earlier  cases, 
that  the  mortgagee  was  bound  in  all  cases,  even  where  he  made  a 
reasonable  outlay  wThich  increased  the  value  of  the  property,  to  have 
given  notice  to  the  mortgagor  of  such  outlay  and  to  have  obtained 
his  acquiescence  therein:  (Sandon  v.  Hooper,  6  Beav.  248;  Lord 
Trimleston\.  Hamill,  1  Ball  &  B.  385);  but  it  has  been  recently 
laid  down  that  notice  to  the  mortgagor  is  only  material  when  the 
expenditure  is  unreasonable,  for  the  purpose  of  showing  that  he 
acquiesced  in  it:  Shepard  v.  Jones,  21  Ch.  D.  469. 

It  is  clear  that  the  mortgagee  is  not  bound  to  engage  in  any 
speculation  or  adventure  for  the  benefit  of  the  mortgagor,  such  as 
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opening  mines  or  quarries,  which  must  be  at  his  own  cost  and 
hazard  (Hughes  v.  Williams,  12  Ves.  493;  Tlwrneycroft  v.  Crockett, 
16  Sim.  445);  nor,  if  they  are  opened,  will  it  be  prudent  for  him  to 
improve  them  by  a  large  expenditure;  at  the  utmost  he  is  not  bound 
to  advance  more  than  a  prudent  owner:  Jioive  v.  Wood,  2  J.  &  W. 
553,  556.  And  it  is  not  a  matter  of  course  to  direct  an 
[  *  1241  1  inquiry,  whether  any  money  has  been  laid  *  out  in  lasting 
improvements,  when  there  is  no  evidence  in  proof  of  their 
having  been  made:  Sandon  v.  Hooper,  6  Beav.  246. 

Under  the  head  of  just  allowances,  in  an  account  between  mort- 
gagor and  mortgagee  the  mortgagee  is  entitled  to  all  costs  incurred  in 
justly  and  reasonably  maintaining  his  title  at  law.     JJryden  v.  Frost, 

3  My  &C.  670;  Ellison  v.  Wright,  3  Russ.  458;  Blackford  v.  Davis, 

4  L.  R.  Ch.  App.  304.  In  Horlock  v.  Smith,  1  Coll.  298  (which  was  de- 
cided before  the  order  under  which  just  allowances  are  now  imported 
into  every  decree  directing  accounts),  the  costs  of  a  successful  eject- 
ment were  not  allowed,  where  the  decree  was  silent  as  to  such  costs : 
it  is  clearly  intimated  by  the  judgment,  that,  if  "  just  alloAvances  " 
had  been  mentioned  in  the  decree  the  costs  of  the  ejectment  by  the 
mortgagee  in  enforcing  and  giving  effect  to  the  security,  would  have 
been  allowed.  See  Wilkes  v.  Saunion,  7  Ch.  D.  190;  see  and  con- 
sider Merriman  v.  Bonney,  12  W.  R.  (V.-C.  K. )  461. 

Necessary  repairs  also  come  under  the  head  of  just  allowances,  in 
taking  the  accounts  under  a  decree  in  a  redemption  action  against 
a  mortgagee  in  possession  (Tipton  Green  Colliery  Co.  v.  Tipton 
Moat  Colliery  Co.,  7  Ch.  D,  192;  sed  vide  Poivell  v.  Trotter,  1  Dr. 
&  Sm.  388);  but  to  entitle  him  to  an  allowance  for  "permanent 
improvements"  or  "substantial  repairs,"  he  must  make  out  a  case 
for  them  at  the  trial:  Tipton  Green  Colliery  Co.  v.  Tipton  Moat  Col- 
liery Co.,  7  Ch.  D.  192. 

In  a  recent  case  where  the  mortgagee  in  possession  laid  out 
money  in  making  roads  and  sewers  on  the  mortgaged  property — a 
building  estate — Pearson,  J.  directed  an  inquiry  of  all  sums  of 
money  properly  laid  out  by  the  plaintiff  as  mortgagee  in  necessary 
repairs  and  lasting  improvements  on  the  property:  Houghton  v. 
Sevenoaks  Estate  Co.,  W.  N.  1884,  Dec.  20,  p.  243. 

Under  the  head  of  just  allowances,  mortgagees  of  a  ship  who 
were  justified  in  taking  possesion  of  it,  were  held  entitled  to  the  ex- 
penses incurred  in  taking  and  holding  possession  of  the  ship,  ad- 
vertising it  for  sale  and  effecting  insurances:  Wilkes  v.  Saunion,  7 
Ch.  D.  188. 

By  the  Rules  of  Court,  1883,  Ord.  XXXIII.  r.  8,  taken  from  the 
Cons.  Ord.  XXIII.  r.  16  (22  Aug.  1859),  in  taking  any  account  di- 
rected by  any  decree  or  order,  all  just  allowances  shall  be  made, 
without  any  direction  for  that  purpose  in  such  decree  or  order: 
Morgan,  6th  Ed.,  399. 

Where  a  mortgaged  estate  is  of  an  insufficient  value  to  pay  the 
mortgage,  a  mortgagee,  on  entering  into  possession  may  open  mines 
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and  cut  timber,  and  he  will  be  charged  only  with  the  net  profits: 
Millett  v.  Davey,  3L  Beav.  470. 

*  But  where  the  estate  is  sufficient,  a  mortgagee  in  pos-  [  *'1242  ] 
session  has  no  such  right,  and  if  he  opens  and  works 
mines  ho  will  be  charged  with  the  gross  receipts,  and  will  be  dis- 
allowed the  expenses  of  working:   Jl>. 

A  mortgagee  who  holds  property  in  pledge  is  responsible  for  it 
in  its  integrity;  therefore  a  mortgagee  of  lands  containing  under- 
neath unopened  coal-fields,  who  allowed  the  owners  <>f  adjacent 
coal  mines  to  explore  and  work  the  coal,  on  a  bill  filed  by  the  mort- 
gagor against  him  and  such  coal-owners,  were  held  responsible,  and 
besides  the  common  decree,  the  Court  directed  an  account  of  all 
CDal  worked  by  the  defendants,  or  either  of  them,  and  of  the  pro- 
ceeds thereof:  Hood  v.  Easton,  2  Griff.  092;  aff.  20  Jur.  729,  or  2 
Jur.  N.  S.  729. 

"Where  a  mortgagee  is  not  in  possession,  in  taking  the  accounts 
in  a  foreclosure  suit  between  the  first  mortgagee,  second  mortgagee 
and  mortgagor,  an  attornment  clause  in  the  mortgage  deed  will 
not  render  the  first  mortgagee  liable  to  account  on  the  footing  of 
mortorao'ee  in  possession  in  respect  or  the  rent  reserved  by  the  at- 
tornment clause:  Stanley  v.  Grundy,  22  Ch.  D.  478.  See  also  In 
re  Stockton  Iron  Furnace  Co.,  10  Ch.  D.  335;  Ex  parte  Jackson, 
14  Ch.  D.  725,  729;  Ex  parte  Punnett,  16  Ch.  D.  226;  Ex  parte 
Harrison,  22  Ch.  D.  479. 

Formerly  a  mortgagee  of  houses  who  was  not  by  express  contract 
with  the  mortgagor  entitled  to  insure  the  premises  against  fire  at 
the  mortgagor's  expense,  nor  to  require  the  mortgagor  so  to  insure 
them,  was  not  entitled  to  add  to  his  mortgage  debt,  and  charge 
upon  the  property  the  premiums  which  he  might  have  paid  for  such 
an  insurance,  effected  by  him  without  the  privity  of  the  mortgagor: 
Dobson  v.  Land,  8  Hare,  210;  Bellamy  v.  Brickenden,  2  J.  &  H. 
137.  He  could  however  do  so  under  Lord  Cranworth's  Act  (23  & 
24  Vict.  c.  145,  s.  11),  since  repealed,  and  under  the  Conveyancing 
and  Law  of  Property  Act,  1881,  s.  19,  sub.  (11),  he  can  now  do  so. 

A  mortgagor  who  after  his  bankruptcy  has  continued  to  pay  the 
premiums  on  a  policy  mortgaged  previously  thereto,  has  been  held 
entitled  to  the  repayment  of  the  premiums  paid  subsequently  to  the 
bankruptcy  with  interest  at  4  per  cent. — such  payments  being  in  the 
nature  of  "  salvage  moneys  :  "  Shearman  v.  British  Empire  Mutual 
Life  Assurance  Co.,  14  L.  K.  Eq.  4.  See,  however,  Saunders  v. 
Dunman,  7  Ch.  Div.  825. 

Where  however  a  party  entitled  to  the  equity  of  redemption  of 
personal  property  in  mortgage  took  out  letters  of  administration 
which  were  necessary  to  perfect  the  title  to  the  mortgaged  property, 
it  was  held  that  he  was  not  entitled  to  be  paid,  out  of  the  mort- 
gaged property,  the  expenses  of  so  doing.  For  in  such 
a  case  a  mortgagor  having  *  an  equity  of  redemption,  or  [  *  1243  ] 
an  ultimate  interest  in  a  fund,  and  improving  that  fund 
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by  the  performance  of  some  condition  without  which  he  cannot  get 
it,  does  not  by  performing  that  condition  create  a  charge  in  his  own 
favour  as  against  his  mortgagee:  Saunders  v.  Dunman,  7  Ch.  D. 
825,  829. 

A  mortgagee  is  liable  for  the  full  value  of  the  mortgaged  property 
sold,  if,  from  want  of  due  care  and  diligence,  it  has  been  sold  at  an 
under  value:  National  Bank  of  Australasia  v.  The  United  Hand- 
in-Hand  and  Band  of  Hope  Co.,  4  App.  Ca.  391. 

A  mortgagee  in  possession  of  a  ship,  is  not  chargeable  if,  in  the 
prudent  exercise  of  a  fair  discretion,  he  abstains  from  selling  her, 
but  if  the  sale  cannot  reasonably  be  effected,  though  he  is  entitled 
to  employ  the  ship  at  the  risk  of  the  mortgagor  in  the  ordinary 
course  of  business,  and  in  such  a  manner  as  a  prudent  owner  would 
use  her  if  she  were  his  own  property,  yet  if  he  employ  her  im- 
prudently, or  in  a  trading  speculation,  he  is  chargeable  with  the 
value  of  the  ship  at  the  time  when  he  took  possession  of  her:  Mar- 
riott v.  The  Anchor  Reversionary  Company,  2  Giff.  457;  30  L.  J. 
Ch.  (K  S. )  571;  and  see  the  remarks  there  of  Lord  Campbell,  C, 
3  De  G.  F.  &  Jo.  185,  on  The  European  Company  v.  The  Royal 
Mail  Company,  4  K.  &  J.  676,  as  to  whether  any  additional  power 
is  conferred  on  the  mortgagee  by  the  70th  sect,  of  the  Merchant 
Shipping  Act,  1856  (17  &  18  Vict.  c.  104). 

Although  a  benefit  building  society,  established  under  6  &  7  "Will. 
4,  c.  32,  provide,  by  one  of  its  rules,  that  in  case  of  any  dispute 
arising  between  the  society  and  any  member  thereof,  reference  shall 
be  made  to  arbitration  pursuant  to  the  Friendly  Societies  Act  (10 
Geo.  4,  c.  56),  such  rule  will  not  oust  the  jurisdiction  of  the  Courts, 
or  preclude  a  mortgagor  who  is  a  member  of  the  society  from  taking 
proceedings  against  the  society  by  action  in  the  Chancery  Division, 
in  respect  of  accounts  under  a  mortgage  and  sale  of  the  property, 
which  might  include  title  to  redemption  or  a  judgment  of  fore- 
closure, inasmuch  as  such  proceedings  were  not  such  disputes 
between  the  society  and  a  member,  as  the  statutes  had  contemplated: 
Mulkern  v.  Lord,  4  App.  Cas.  182. 

Where  a  lower  rate  of  interest  than  that  agreed  upon  in  the  mort- 
gage-deed, has  been  paid  by  mistake,  the  mortgagee  may  claim  the 
difference.  See  Gregory  v.  Pilkington,  5  W.  E.  57;  26  L.  J.  (Ch.) 
177,  where  a  sum  of  money  having  been  lent  on  mortgage,  at  the 
rate  of  4^  per  cent,  the  mortgagor  paid,  and  the  mortgagee  accepted 
interest  at  4  per  cent.  This  was  done  under  the  mistake  of  both 
parties.  After  several  years  the  mortgage- deed,  which  had  been 
mislaid,  was  found.  It  was  held  by  the  Lords  Justices, 
[  **1244  ]  reversing  *  the  decision  of  Sir  R.  T.  Kindersley,  V.-C, 
that  the  mortgagee  was  entitled  to  the  arrears  of  the  dif- 
ference of  the  interest. 

Since,  in  the  absence  of  a  special  agreement,  simple  interest  only 
can  be  charged  in  a  mortgage  account  (Daniell  v.  Sinclair,  6  App. 
Ca.  181),  therefore,  where  such  mortgage  account  had  been  settled 
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on  the  footing  of  compound  interest  with  half  yearly  rests,  both 
parties  wrongly  understanding  the  mortgage  deed  to  require  the 
same,  it  was  held  that  such  settled  account  might  be  re-opened:  lb. 

A  mere  agreement  by  the  mortgagor  with  the  mortgagee,  not 
acted  upon  during  a  long  period  by  the  parlies,  to  release  his  equity 
of  redemption  has  been  held  not  to  disentitle  the  mortgagor  to  the 
surplus  after  a  Bale:  see  Rushbrook  v.  Laurence,  8  L.  II.  Eq.  25,  5 
L.  It.  Ch.  App.  3;  Howe  I  Is  v.  Wilson,  34  Beav.  573. 

Where  interest  is  reserved  at  42.  per  cent.,  with  a  condition  for 
payment  of  5  percent,  if  the  interest  be  not  regularly  paid,  although 
at  law  hi.  per  cent,  might  be  recovered  on  nou  pa\  ment  of  the 
interests  regularly,  nevertheless  as  a  Court  of  Equity  considered 
the  condition  for  the  payment  of  hi.  per  cent,  as  a  penalty  for  secur- 
ing 41.  per  cent.,  and  time  is  no  further  the  essence  than  that,  if  it  be 
not  paid  at  the  time,  the  party  may  be  relieved  from  paying  the  hi. 
per  cent. by  paying  the  41.  per  cent.,  and  putting  the  other  party  in 
the  same  condition  as  if  the  41.  per  cent,  had  been  paid — that  is,  by 
paying  him  interest  upon  the  4/.  per  cent.,  as  if  it  had  been  regis- 
tered at  the  time:  per  Lord  Eldon,  in  Seton  v.  Slade,  7  Ves.  205, 
ante,  p.  549,  550.  See  also,  Thompson  v.  Hudson,  2  L.  It.  Eq.  012; 
2  L.  R.  Ch.  App.  255;  4  L.  R.  Ho.  Lo.  1. 

Where  there  is  a  mortgage  with  interest  at  hi.  per  cent.,  with  a 
stipulation  that  if  interest  be  regularly  paid,  41.  percent,  only  shall 
be  payable,  if  interest  be  not  regularly  paid  hi.  per  cent,  may  be 
required. 

And  it  has  been  recently  decided  that  under  a  proviso  in  a  mort- 
gage deed  for  reduction  of  interest  on  punctual  payment,  a  mort- 
gagee in  possession  through  the  default  of  the  mortgagor  was  en- 
titled, on  the  accounts  being  taken,  to  charge  the  mortgagor  with 
the  higher  rate  of  interest.  And  also  in  a  proper  case  with  com- 
mission paid  to  a  receiver  for  collecting  the  rents:  Union  Bank  of 
London  v.  Ingram,  1G  Ch.  D.  53,  commenting  on  Stains  v.  Banks, 
9  Jui-.  (N.  S.)  1040,  reversed  on  appeal,  Reg.  Lib.,  7  B.  1803,  1701 ; 
General  Credit  &  Discount  Company  v.  Glegg,  22  Ch.  D.  549. 

[Doctrine  of  Equity  of  Redemption  Restated. — The  view  that  the 
equity  of  redemption  is  an  estate  in  land  has  been  particularly 
observed  in  the  United  States,  and  a  mortgage  is  considered  only 
as  a  security  for  a  debt;  the  title  to  the  mortgaged  property  remain- 
ing for  almost  every  purpose  in  the  mortgagor. 

In  some  of  the  States  the  mortgage  gives  no  legal  title  at  all  to 
the  mortgagee  until  a  foreclosure  takes  place.  Some  of  tho  other 
States  adhered  to  the  common-law  doctrine,  that  the  legal  title 
passes  to  the  mortgagee  by  wray  of  security  for  the  money  advanced, 
but  for  all  purposes  as  regards  third  persons  tho  mortgagor  has  still 
the  legal  title  to  the  property. 

It  is  a  fundamental  doctrine  in  the  law  of  mortgages,  that  the 
mortgagor  cannot  by  any  stipulation  or  agreement  part  with  his 
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equity  of  redemption  at  the  same  time  or  in  the  same  instrument 
that  the  mortgage  is  created.  He  may  part  with  the  equity  of  re- 
demption the  day  after  the  mortgage  is  created,  but  he  cannot,  no 
matter  how  rigidly  he  may  attempt  to  bind  himself,  part  with  it  in 
favor  of  the  mortgagee  at  the  instant  of  the  creation  of  the  mortgage. 

To  allow  an  unlimited  option  or  time  to  redeem  would  obviously 
•be  unjust,  and  the  statutes  of  limitations  as  to  real  estate  are  taken 
as  a  standard  by  which  the  duration  of  this  right  was  to  be 
measured,  and  it  was  held  that  after  twenty  years  from  the  time  of 
forfeiture  the  mortgagor's  right  to  redeem  was  forever  gone. 

Courts  of  equity  will  take  every  means  to  preserve  the  equity  of 
redemption.  This  is  shown  by  the  tendency  to  construe  alleged 
conditional  sales  to  be  in  fact  mortgages. 

Courts  of  equity  always  look  at  the  intent,  and  not  at  the  form,  of 
things,  and  it  has  been  established  as  a  principal  not  to  be  departed 
froni,  that  once  a  mortgage  always  a  mortgage.  An  estate  cannot 
be  a  mortgage  at  one  time,  and  at  another  a  conditional  sale.] 


[  *  1245]  *  SIR  HARRY  PEACHY  v.  THE  DUKE  OF 

SOMERSET. 


Trinity  Term,  7  Geo.  1. 

[reported   1   STRA.    447.] 

[S.  C.,  Prec.  Ch.  568;    2  Eq.  Ca.  Ab.  227,  228.] 

Penalties  and  Forfeitures.] — A.  having  incurred  a  forfeiture  of 
copyhold,  by  making  leases  contrary  to  the  custom  of  the  manor, 
without  licence  of  the  lord,  and  by  felling  timber,  digging  stones, 
and  grubbing  up  hedges,  although  he  offered  by  his  bill  to  make  a 
recompense,  was  held  not  entitled  to  relief  in  equity. 

The  true  ground  of  relief  against  penalties  is  from  the  original  in- 
tent of  the  case,  where  the  penalty  is  designed  only  to  secure  money; 
and  the  Court  can  give,  by  way  of  recompense,  all  that  ivas  ex- 
pected or  desired. 

The  plaintiff  brought  his  bill  to  be  relieved  against  a  forfeiture  of 
his  copyhold,  by  making  leases  contrary  to  the  custom  of  the  manor, 
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without  licence  of  tbo  lord,  felling  timber,  digging  stones,  and  grub- 
bing up  bodges,  offering  to  make  a  recompense;  and  on  tbe  plead- 
ings, the  case  was  this: — Sir  Harry,  being  seised  of  a  copyhold 
estate  of  inheritance  of  90£  per  annum,  held  of  the  manor  of  Pet- 
worth,  of  which  the  Duke  of  Somerset  is  lord,  made  a  lease  of  part 
of  it  for  seven  years,  without  licence,  at  13/.  per  annum.  The  Duke, 
upon  this,  brings  an  ejectment  against  all  the  plaintiffs  copyhold, 
which  occasioned  the  plaintiff  to  bring  a  bill  in  his  own  and  his  in- 
fant son's  name,  for  relief.  The  Duke,  in  his  answer,  insisting  on 
other  causes  of  forfeiture  besides  the  making  the  lease  without 
licence,  Sir  Harry  brought  a  supplemental  bill  of  discovery  and  re- 
lief against  those  other  forfeitures.  Upon  the  plaintiffs 
giving  judgment  *in  ejectment,  subject  to  the  order  of  [  *  1246  ] 
the  Court,  an  injunction  was  granted;  and  now,  upon  the 
hearing,  the  case  came  out  to  be  this: — 

Upon  Sir  Harry's  marriage,  in  1693,  all  the  copyhold  lands  were 
surrendered  to  the  use  of  Sir  Harry  for  life,  with  remainder  to  the 
first  and  every  other  son  in  tail  male,  in  pursuance  of  an  agreement 
before  marriage  for  that  purpose;  but  no  admittance  was  ever  taken 
upon  that  surrender.  Before  Sir  Harry  came  into  possession,  there 
had  been  a  quarry  of  stone  in  the  freehold  adjoining  to  the  copy- 
hold, and  during  Sir  Harry's  time  it  was  worked  in  the  copyhold; 
but  whether  it  was  first  opened  in  the  copyhold  in  the  plaintiff's 
time  did  not  appear.  The  avenue  to  the  plaintiff's  house,  which 
consisted  both  of  freehold  and  copyhold,  was  planted  with  timber 
trees  by  the  plaintiffs  father.  The  plaintiff  had  topped  those  trees 
that  were  on  the  copyhold  part  of  the  avenue,  by  which,  from  timber, 
they  were  become  pollards.  There  were  several  hedges  and  bound- 
aries of  lands  upon  the  copyhold,  which  the  plaintiff  had  grubbed 
up  and  destroyed:  but  whether  they  are  boundaries  between  copy- 
hold and  freehold,  or  only  between  one  part  and  another  of  the 
copyhold,  did  not  appear.  And  in  the  year  1714,  the  plaintiff,  as 
before  mentioned,  let  part  of  the  copyhold  for  seven  years,  without 
licence,  or  any  custom  of  the  manor  to  warrant  it 

Upon  this  it  came  in  question,  whether  any  and  which  of  these 
several  acts  are  forfeitures  at  law:  and  if  so,  whether  any  and  which 
of  them  are  relievable  in  equity;  and  if  not,  whether  the  son's  case 
is  to  be  distinguished  from  the  father's. 

First,  whether  these  are  forfeitures  at  law,  which  were  of  four 
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sorts:    the  digging  the   quarry,  the   topping  the  timber  trees,  the 
destroying  the  boundaries,  and  making  the  lease  without  licence. 

As  to  the  quarry,  the  plaintiff's  counsel   insisted,  it  was  opened 

even  upon  the  copyhold  in  his  father's  time,  and  so  purged  by  the 

admittance;  and  his  digging  it  since  was  but  like  the  case 

[  *  1247  ]   of  a  lessee,  who  may  dig  quarries  and  '"mines  that  were 

open  at  the  time  of  his  lease,  though  he  cannot  open  any 

new  ones. 

As  to  the  topping  of  timber  trees,  which  the  plaintiff  insisted  was 
done  only  for  the  uniformity  of  his  walk,  and  without  design  to 
injure  the  lord,  it  was  answered,  that  it  was  voluntary  waste,  and 
the  motives  for  doing  it  are  not  material  to  the  lord. 

As  to  the  destroying  of  the  fences,  a  case  was  cited  out  of  Litt. 
Rep.  264,  &c,  where  grubbing  up  the  fences  and  removing  the 
boundaries  upon  copyholds  were  held  to  be  forfeitures,  without  dis- 
tinguishing between  the  outward  boundaries  and  those  within  the 
copyhold,  as  it  tends  to  the  destroying  of  the  evidence  relating  to 
the  lord's  interest  in  the  estate;  and  it  was  said,  it  is  on  this  foun- 
dation laid  down,  1  Inst.  53,  that  though  a  tenant  might  cut  down 
wood  to  repair  fences  as  he  found  them,  yet  not  to  make  new  fences. 

As  to  the  making  of  the  lease  without  licence,  it  was  acknowledged 
on  all  sides  to  be  a  forfeiture  at  law. 

Secondly,  the  next  question  was,  whether,  supposing  all  these  to 
be  forfeitures,  relief  was  proper  in  this  Court,  either  upon  the 
general  case  of  this  sort  of  forfeitures,  or  any  particular  equitable 
circumstances  that  may  be  in  the  present  case. 

For  the  particular  equitable  circumstances  of  this  case,  one  was, 
that  the  steward's  deputy  engrossed  and  was  a  witness  to  the  lease. 
This  was  compared  to  the  lord's  being  privy  to  or  witness  to  such 
lease,  which  would  be  held  in  equity  as  a  permission,  a  kind  of  licence; 
and  it  has  been  held,  that  licence  granted  by  a  deputy  steward  was 
good.  But  answered,  that  this  rather  aggravated  the  injury,  by 
making  the  lord's  servant  a  party  in  the  confederacy  to  injure  him. 

Another  circumstance  was  the  plaintiff's  not  having  notice  of  this 
custom.  But  this  is  not  material,  for  the  tenant  comes  in  under  the 
customs  of  the  manor,  and  is  bound  to  take  notice  of  them;  and 

besides,  this  is  common  law. 
[  *  1248  ]       But  if  those  circumstances  were  not  sufficient  to  *ground 
a  relief  upon,  whether  the  general  nature  of  those  for- 
feitures will  not  admit  of  relief. 
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Argument  for  the  plaintiff. — In  favour  of  the  plaintiff  it  was 
argued,  that  it  i,  a  sort  of  maxim,  that  all  forfeitures  are  odious. 
That  copyholds  are  now  become  a  more  fixed  and  established  estate 
than  they  were  formerly,  and  the  law  itself  lias  been  altering  these 
hundred  years  very  much  in  their  favour:  and  therefore,  a  Court  of 
Equity  ought  to  go  as  much  in  their  favour,  to  keep  them  out  of 
that  vassalage  and  subjection  which  the  original  nature  of  their 
estates  laid  them  under,  and  which  their  present  fixed  condition 
seems  inconsistent  with.  That  the  forfeitures  are  intended  only  to 
secure  the  lord's  rents  and  services,  and  therefore  it  was  very  proper 
for  a  Court  of  Equity  to  interpose  and  prevent  his  having  more 
than  that  security.  And  this  is  agreeable  to  the  common  cases  of 
relief  against  the  penalty  of  a  bond,  and  upon  mortgages  and  con- 
ditions of  re-entry  on  non-payment  of  a  rent,  and  nomine  poence: 
in  which  cases  this  Court  will  not  allow  the  parties  to  take  any  other 
advantage  of  the  forfeitures  than  what  is  necessary  to  satisfy  the 
original  intent  of  the  agreement.  The  law  has  annexed  these  con- 
ditions in  the  case  of  copyholds  instead  of  the  parties;  but  as  it.  had 
something  else  in  view  by  them,  than  the  gaining  of  the  land  to  the 
lord,  this  Court  may  make  amends  to  the  lord,  and  fulfil  the  design 
of  the  law,  and  save  the  estate  to  the  party.  In  the  case  of  making 
a  lease  without  licence,  the  intent  of  the  law  in  making  that  a  for- 
feiture is  to  prevent  the  lord's  being  disinherited  of  his  interest  in 
the  copyhold,  and  to  secure  the  fine  due  on  a  licence;  both  which 
may  be  easily  secured  by  obliging  the  tenant  either  to  accept  a 
licence,  or  make  surrender  and  admittance,  and  pay  the  fine;  which 
will  be  a  complete  recompense  for  any  injury  the  lord  may  have 
suffered;  and  then  it  comes  within  the  common  rule,  that  this  Court 
will  relieve  against  forfeitures,  wherever  a  complete  satisfaction  can 
be  made  for  the  injury  which  is  the  cause  of  the  forfeiture. 

Several  cases  were  cited:  Shelley  v.  Mason,  in  Lord  Cov- 
entry's time,  5  Car.  1,  where  a  copyholder  came  into  *this  [  *  1249  ] 
Court  to  be  relieved  against  a  forfeiture  by  making  a  lease 
without  licence  :  the  lord  was  decreed  to  account  for  the  profits 
he  had  received  since  his  entry,  and  pay  the  costs  ;  1  Ch.  Rep. 
51,  where  a  copyholder  was  relieved  by  Lord  Coventry  for  non- 
payment of  fine  on  admittance  ;  Cox  v.  Higford  (a),  by  Lord  Har- 
court.  The  bill  was  to  be  relieved  against  a  forfeiture  by  suffering 
a  copyhold  tenement  to  fall  to  ruin,  and  refusing  to  repair  it  for 

(a)  2  Vera.  664. 
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thirty  years  together,  though  frequently  ordered  to  do  it  by  the 
lord  ;  the  Chancellor  refused  to  grant  relief  on  two  accounts, — his 
obstinacy,  and  the  lord's  having  been  in  possession  nine  years  after 
his  entry,  in  which  case  great  stress  was  laid  on  the  obstinacy  of  the 
copyholder;  case  of  Rowland  v.  Dean  of  Exon,  where  relief  was 
granted  against  a  forfeiture  by  cutting  timber.  In  Nash  v.  Lord 
Derby  (6),  the  decree  of  which  was  now  read  in  Court,  the  plaintiff 
having  a  copyhold  tenement  that  wanted  repair,  applied  to  the  de- 
fendant, the  lord  of  the  manor,  to  have  some  timber  assigned  for 
that  purpose,  but  the  lord  refused  to  assign  any;  upon  which  the 
plaintiff,  hearing  that  there  was  a  custom  in  the  manor  for  two 
tenants  to  assign  timber  for  the  purpose  of  repair,  did  get  two 
tenants  to  make  such  assignment,  and  then  cut  the  trees  down;  upon 
which  ejectment  was  brought,  and  a  verdict  for  the  lord,  there  being 
no  such  custom:  the  plaintiff  brought  his  bill  for  relief,  which  was 
granted  on  his  paying  the  value  of  the  timber  and  costs  at  law  and 
in  equity:  Cudmore  v.  Raven  (c),  where  a  Quaker,  being  tenant  of 
a  copyhold,  refused  to  take  an  oath  of  fealty,  and  the  lord  entered 
for  the  forfeiture,  and  the  tenant  was  relieved.  Cox  v.  Brown,  1 
Ch.  Rep.  170,  a  lease  being  made  on  condition  not  to  assign  it 
without  licence,  the  tenant  did  assign;  but  relief  was  granted  on 
search  of  precedents;  it  being  the  case  of  an  assignee  of  an  executor 
makes  no  favourable  circumstance,  because  there  were  assets  without 
it.  Thomas  v.  Porter  (d),  tenant  of  a  copyhold  durante  viduitate, 
cut  down  timber  upon  one  copyhold  in  order  to  repair  another,  which 
was  a  forfeiture,  but  yet  relief  was  granted  in  this  Court. 
[  *  1250  ]  *  If  it  is  a  difficult  matter  to  ascertain  damages  in  any 
of  these  cases  of  forfeiture,  it  is  because  there  really  is 
no  damage;  and  surely  it  is  no  reason  against  relief,  that  the  per- 
son  who  seeks  it  has  done  no  injury. 

Argument  for  the  defendant. — For  the  defendant,  there  distinc- 
tions, as  to  relief  against  forfeitures,  were  insisted  on: — Whether 
the  forfeiture  was  for  nonfeasance  or  malfeasance — whether  the  con- 
dition was  annexed  by  law  or  the  party — whether  there  were  any 
particular  circumstances  of  equity  or  not. 

As  to  the  difference  between  nonfeasance  and  malfeasance,  as 
where  tenant  refuses  to  pay  a  fine  upon  admittance,  this  Court  will 
relieve  on  doing  that  which  he  ought  to  have  done.     The  difference 

(6)  2  Vera.  537. 

(c)  Cited  2  Vern.  664. 

(d)  1  Ch.  Ca.  95;  1  Eq.  Ca.  Abr.  121,  pi.  8. 
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is  only  as  to  the  circumstance  of  time,  which  this  Court  easily  sup- 
plies. So,  where  there  is  only  permissive  waste,  the  Court  has  re- 
lieved; but  if,  by  obstinate  refusal,  this  forfeiture  is  aggravated,  the 
Court  will  look  upon  it  as  voluntary  waste,  and  not  grant  relief,  as 
in  the  case  before  cited  of  Cox  v.  Hujford. 

All  these  instances  of  forfeiture  in  the  present  case  are  of  volun- 
tary act.  One  is  making  a  lease  without  licence,  which  is  a  dissei- 
sin of  the  lord  (4  Co.  21  b),  and  an  attempt  to  disinherit  him.  The 
others  are  all  voluntary  wastes. 

The  next  distiuction  is  between  conditions  in  law  and  by  the 
party.  The  intention  of  the  parties  is  easy  to  be  discovered,  and 
you  answer  the  end  of  the  contract  if  you  give  them  everything 
they  expected,  which  may  in  many  cases  be  easily  done.  This  is 
the  case  of  all  mortgages,  conditions  of  re-entry  on  non-payment  of 
rent,  &c.  But  even  in  conditions  of  the  parties,  where  the  ascer- 
taining of  the  damage  is  not  plain  and  clear,  the  Court  will  not  re- 
lieve against  such  conditions  or  penalties.  It  was  never  known 
that  this  Court  relieved  against  a  nomine  poence  for  ploughing  up 
ancient  meadow.  It  was  denied  in  the  duchy  of  Lancaster:  Eyre 
v.  Hatton. 

But  in  case  of  forfeitures  on  conditions  in  law,  this  Court 
seldom  relieves.  If  tenant  for  life  makes  a  *  feoffment,  [  *  1251  ] 
or  levies  a  fine  sur  conusance  de  droit  come  ceo,  &c,  it  was 
never  pretended  this  forfeiture  could  be  relieved  in  equity.  Or  if 
the  reversioner  brings  waste  on  the  statute  for  recovery  of  the  place 
wasted,  equity  would  not  interpose.  Those  conditions  in  law  are 
a  sort  of  limitations  of  the  estate  of  the  party:  and  though  the  in- 
tent of  the  party  is  never  so  plain,  equity  will  not  alter  the  legal 
construction  of  the  words;  as  where  by  will  one  gives  an  estate  to 
A.  for  life,  remainder  to  the  heirs  male  of  A.,  equity  will  not  give 
the  son  of  A.  a  remainder,  and  confine  A.'s  to  a  life  estate,  though 
the  intent  was  plainly  so. 

But  though  this  is  generally  the  state  of  forfeitures,  yet  there  may 
be  some  circumstances  of  equity  to  ground  relief  upon :  and  wherever 
the  Couit  has  granted  relief,  it  is  upon  some  such  circumstances  as 
where  the  party  who  is  to  take  advantage  of  the  condition  is  himself 
the  means  of  its  being  broke.  It  was  said  by  Somers,  in  the  case  of 
Bertie  v.  Falkland  (a),  that  conditions  precedent  are  not  relievable, 
unless  some  indirect  means  are  used  by  the  party  to  prevent  the  por- 
ta) 3  Ch.  Ca.  134. 
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^ormance.  So,  in  the  case  of  Hammond  v.  Ainge,  before  the  present 
Chancellor  (b),  where  a  lord  of  a  manor  tells  one  that  bad  a  freehold 
held  of  his  manor,  that  it  was  copyhold,  and  he  must  be  admitted 
by  copy  of  court  roll,  and  pay  a  fine,  the  lord  was,  in  this  Court 
obliged  to  erase  the  admittance,  and  repay  the  fine. 

The  third  question  relates  to  the  infant  plaintiff, — whether  he  is 
in  any  better  condition  than  the  father. 

It  was  admitted  on  all  hands,  that,  if  an  admittance  had  been 
taken  pursuant  to  the  surrender  upon  the  marriage,  the  son,  being 
remainderman,  could  not  be  prejudiced  as  to  his  estate  by  the  for- 
feiture of  the  tenant  for  life:  only  in  that  case  the  bill  was  too  early 
for  the  son,  whose  interest  was  not  concerned  till  the  death  of  the 
father. 

But  though  the  son  had  no  legal  right,  yet  there  being  a  surrender 
to  his  use,  and  this  pursuant  to  a  marriage  agreement,  it 
[  *  1252  ]  shall  be  considered  in  a  Court  of  equity  as  *  if  it  had  been 
executed ;  and  the  infant  would  be  very  proper  to  bring  a 
bill  in  this  Court  against  the  father  and  the  lord,  in  order  to  admit 
his  father,  pursuant  to  the  surrender,  that  he  might  in  law  be  en- 
titled to  the  remainder. 

On  the  other  side  it  was  said  that  Sir  Harry,  not  being  admitted 
upon  that  surrender,  continued  tenant  under  his  former  admittance: 
and  the  lord  was  no  party  to  or  concerned  in  the  marriage  settlement: 
his  title  was  paramount  to  that,  and  consequently  the  forfeiture  af- 
fected the  inheritance,  and  should  not  be  subject  to  or  limited  by 
the  private  trusts  or  transactions  of  the  parties. 

Lord  Chancellor  Macclesfield. — This  is  a  point  of  so  great  con- 
sequence, that  if  relief  could  be  given  in  this  Court,  it  is  strange  it 
should  not  have  been  found  out  long  ago.  The  forfeitures  in  those 
cases  arise  purely  from  the  imbecility  of  the  copyhold's  estate.  He 
was  originally  merely  tenant  at  will,  and  is  so  still  on  all  accounts 
but  as  to  the  continuance  of  his  estate.  There  have  been,  indeed, 
very  favourable  constructions  for  the  copyholder  in  that  particular, 
because  he  is  called  tenant  at  will,  secondum  consuetudinem  manerii; 
it  has  been  held,  the  lord  cannot  determine  his  will  but  according 
to  that  custom.  The  true  meaning  of  those  words,  secundum  con- 
suetudinem manerii,  was  not  to  bound  the  lord's  pleasure  in  the  de- 
termination of  his  will,  but  that  the  tenant,  as  long  as  he  continued 
(b)  Lord  Macclesfield. 
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tenant,  was  to  hold  his  land  under  those  terms  and  conditions  which 
the  custom  had  established. 

These  matters,  which  are  mentioned  as  forfeitures,  are  indeed  lim- 
itations of  the  estate;  such  as  determined  it  when  they  happen. 
Tenant  for  life  making  a  greater  estate  than  his  own,  gives  up  or 
surrenders  the  right  he  had  before,  and  yet  he  does  no  damage  to 
the  remainderman.  So,  tenant  by  copy,  taking  upon  bim  to  make  a 
greater  estate  than  by  law  he  may,  and  contrary  to  the  na- 
ture of  his  estate,  does  by  that  determine  his  estate;  *the  [  *  1253  ] 
law  has  made  it  so;  and  what  is  there  in  this  case  to 
ground  relief  upon,  and  require  me  to  set  aside  the  law? 

It  is  a  hard  law,  and  therefore  the  party  must  not  be  subject  to 
it  ;  but  is  not  this  directly  repealing  the  law? 

In  an  action  of  waste  for  recovery  of  the  place  wasted,  it  is  cer- 
tain and  admitted  this  Court  cannot  relieve  ;  and  yet  this  may  be 
called  a  very  unconscionable  thing.  But  is  it  so  to  take  advantage 
of  a  law  which  is  known  and  equal  to  all  ?  Nor  can  I  see  any  dif- 
ference, whether  the  statutes  make  this  condition  or  the  common 
law  makes  it. 

It  is  not  sufficient  to  say,  here  is  no  damage  in  this  case,  and 
therefore  it  is  there  can  be  no  recompense  given  by  this  Court  ;  for 
it  is  the  recompense  that  gives  this  Court  a  handle  to  grant  relief. 

The  true  ground  of  relief  against  penalties  is  from  tlie  original 
intent  of  the  case,  where  the  penalty  is  designed  only  to  secure  money, 
and  the  Court  gives  him  all  that  he  expected  or  desired  ;  but  it  is 
quite  otherwise  in  the  present  case.  These  penalties  or  forfeitures 
were  never  intended  by  way  of  compensation,  for  there  can  be 
none. 

But  even  in  the  case  of  copyholds  there  are  some  cases  of  forfeit- 
ures intended  for  a  different  purpose  ;  as  for  non-payment  of  rent 
or  fines  ;  which  are  only  by  way  of  security  of  the  rent  or  fine  ;  and, 
therefore,  when  these  are  paid  afterwards,  with  interest,  the  money 
itself  is  paid  according  to  the  intent,  only  as  to  the  circumstance  of 
time  ;  which  is  the  true  foundation  of  the  relief  which  this  Court 
gives  in  those  cases. 

Cases  of  agreements  and  conditions  of  the  party  and  of  the  law 
are  certainly  to  be  distinguished.  You  can  never  say  the  law  has 
determined  hardly,  but  you  may  that  the  party  has  made  a  hard 
bargain. 

Thus  it  stands  on  the  general  state  of  these  kind  of  forfeitures. 
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But  what  equitable  circumstances  are  there  peculiar  to 
[  *  1254- ]  this  case?  It  is  certain  there  may  be  *  circumstances 
which  may  make  it  fit  and  equitable  for  this  Court  to  re- 
lieve, either  in  these  cases  or  in  actions  on  the  Statute  of  Waste. 
If  the  lord  should  give  the  tenant  encouragement,  by  parol  only, 
to  pull  down  a  messuage,  and  he  did  it  accordingly,  this  might  in- 
duce the  Court  to  prevent  the  lord's  taking  advantage  of  a  fraudu- 
lent act  of  his  own.  In  the  present  case,  if  the  lord  had  been 
present  at  the  making  of  the  lease,  and  advised  it,  relief  might  be 
reasonable  ;  but  the  steward's  standing  by,  or  even  engrossing  the 
lease,  is  rather  a  circumstance  against  relief,  as  it  looks  like  a  con- 
federacy to  cheat  the  lord,  and  break  the  customs  of  the  manor. 

As  to  the  other  cases  of  forfeiture  relating  to  the  quarry,  the  top- 
ping of  the  trees,  and  the  destroying  of  the  boundaries,  there  does 
not  enough  appear  to  determine  whether  they  are  legal  forfeitures 
or  not  (a);  but  if  they  are,  I  think  they  are  all,  as  the  making  of  the 
lease  under  the  same  consideration  in  this  Court,  and  not  proper  for 
relief. 

As  to  the  infant,  his  case  does  not  seem  as  yet  ripe  for  this  Court; 
but  it  may  be  a  question  how  far  his  equitable  interest  will  entitle 
him  to  be  secured  against  these  forfeitures. 

I  am  apprehensive  the  lord  must  always  have  such  a  tenant  upon 
his  lands  as  may  be  sufficient  to  answer  all  demands,  and  capable  of 
committing  forfeitures. 

Suppose  one  lets  a  trustee  be  admitted  for  him,  who  commits  a 
forfeiture  ;  no  doubt  the  estate  would  be  forfeited,  and  the  cestui 
que  trust  would  have  no  equity  against  the  lord  (6). 

Suppose  the  trustee  should  die  without  heir,  the  lord  would  be 
entitled  by  escheat,  without  being  subject  to  the  trust. 

The  person  who  is  the  legal  tenant  is  subject,  with  regard  to  that 
estate,  to  all  the  imbecilities  of  that  estate  ;•  if  not,  by  the  means  of 
a  trust,  a  copyhold  would  be  entirely  discharged  from  all  those  im- 
perfections it  labours  under,  and  the  lord's  interest  be  taken  away  ; 
for  the  lord  can  take  advantage  of  nobody's  acts  but  those 
[  *  1255  ]  of  his  *  tenant.  He  is  not  at  all  concerned  with  the  pri- 
vate agreements  or  trusts  of  the  parties. 

In  the  present  case,  suppose  Sir  Harry  admitted  according  to  the 
surrender,  the  infant  is  then  tenant  in  remaiuder,  and  the  father's 

(a)  See  Dearden  v.  Evans,  5  Mee.  &  W.  11 ;  Hoyle  v.  Coupe,  Id.  450. 

(b)  But  see  now,  4  &  5  Will.  4,  ss.  2,  3,  23. 
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act  cannot  prejudice  the  son,  who  is  now  admitted  as  a  distinct 
tenant.  But  till  admittance  the  son  is  no  tenant;  and  suppose, 
when  he  comes  of  age,  he  should  release  to  his  father,  there  would 
be  no  occasion  for  any  admittance  at  all,  but  Sir  Harry  would  con- 
tinue tenant  upon  his  old  admittance.  The  lord  is  not  bound  to 
take  notice  of  anything  but  what  appears  on  the  Court  rolls. 

I  am,  therefore,  apprehensive  it  will  be  a  hard  case  to  relieve  the 
son.  But  I  agree  that,  if  the  lord's  tine  for  admittance  be  paid, 
though  there  was  no  actual  admittance,  since  the  lord  received  all 
the  advantage  that  could  be  had  from  the  admittance,  it  might  be 
a  good  reason  for  relieving  the  son;  and  then  it  might  be  proper, 
perhaps  even  now,  for  the  son  to  bring  a  bill  against  his  father  and 
the  lord,  in  order  to  have  his  father  admitted  pursuant  to  the  sur- 
render.    But  it  does  not  appear  whether  the  fine  was  paid. 

I  should,  therefore,  for  these  reasons,  dismiss  the  bill  absolutely. 
But  since  the  points  of  law  are  disputed  as  to  all  the  forfeitures, 
excepting  the  making  of  the  lease,  which  concern  other  parts  of 
the  copyhold,  and  since  judgment  in  ejectment  is  given,  which 
would  take  in  other  lands  as  well  as  those  comprised  in  the  lease,  I 
think  the  bill  should  be  retained  till  the  points  of  law  are  tried  at 
law  upon  the  ejectment,  which  the  plaintiff  shall  immediately  re- 
ceive declarations  in,  and  plead  to  trial. 

As  to  costs,  they  shall  wait  the  event  of  the  trial;  and,  as  to  them, 
I  think  the  equity  of  them  will  depend  upon  the  issue  of  that;  if  the 
plaintiff  recovers  there,  he  should  pay  costs  here,  because  he  had  no 
occasion  to  come  into  this  Court,  excepting  as  to  the  discovery.  If 
the  Duke  gets  the  better,  I  think,  as  this  is  a  point  of  equity  that  has 
not  been  fully  settled  before,  and  in  such  case  it  is  natural 
for  a  man  to  struggle  the  most  to  retain  his  estate,  *it  [  *1256] 
would  be  too  hard  to  make  him  lose  his  estate  and  pay 
costs  likewise. 

As  to  the  infant,  I  will  not  dismiss  the  bill  absolutely,  but  with- 
out prejudice,  because,  being  an  infant,  he  may  not  have  made  the 
best  of  his  case. 
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[  *  1257  ]  *  SLOMAN  v.  WALTER. 


[1   BKO.    c.    c.    418.] 

Penalty  when  believed  against.] — Where  the  penalty  of  a  bond 
is  only  to  secure  the  enjoyment  of  a  collateral  object,  equity  will 
grant  an  injunction  against  a  suit  for  the  recovery  of  it,  and  an 
issue  quantum  damnificatus,  to  try  the  real  damage. 

Upon  showing  cause  why  an  injunction  should  not  be  dissolved,  the 
case  appeared  to  be  thus:  That  the  plaintiff  and  defendant  were 
partners  in  the  Chapter  Coffee-house,  and  upon  entering  into  the 
partnership,  it  had  been  agreed  that  the  business  should  be  con- 
ducted entirely  by  the  plaintiff,  but  that  the  defendant  should  have 
the  use  of  a  particular  room  in  the  house  whenever  he  thought 
proper.  And,  in  order  to  enforce  this  agreement,  a  bond  was  en- 
tered into  by  the  plaintiff  to  the  defendant  in  the  penalty  of  500Z. 
After  some  time,  the  defendant  demanded  the  use  of  the  room,  and 
being  refused  brought  an  action  for  the  penalty  of  the  bond. 
Plaintiff  filed  this  bill,  praying  an  issue  to  try  quantum  damnifica- 
tus,  and  an  injunction  in  the  meanwhile.  He  obtained  an  injunction 
till  answer  or  further  order;  and  the  answer  being  now  come  in,  the 
only  question,  in  respect  to  continuing  the  injunction  till  the  hear- 
ing, was,  whether  the  penalty  of  the  bond  was  merely  intended  as 
a  security  for  the  enjoyment  of  the  room,  or  in  the  nature  of  as- 
sessed damages  between   the  parties. 

Mr.  Scott  and  Mr.  Harvey,  for  the  defendant,  contended  the  in- 
junction ought  to  be  dissolved,  and  the  defendant  permitted  to  have 

his  remedy  upon  the  bond.     It  was  impossible  a  jury, 
[*  1258  ]  upon  an  issue  of  quantum  damnificatus,  *could  assess  any 

other  damages  than  those  already  assessed  by  the  parties 
themselves.  They  referred  to  the  case  in  the  House  of  Lords,  where 
5Z.  per  acre  penalty  for  ploughing  up  meadow  land  was  reserved  in 
a  lease,  and  the  Court  of  Chancery  having  relieved  against  the 
penalty,  and  diuected  an  issue  to  try  the  actual  damage,  the  decree 
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was  reversed:  Rolfe  v.  Peterson,  2  Brown's  Pari.  Cases,  470,  Toinl. 
edit.,  and  also  cited,  Roy  v.  The  Duke  of  Beaufort,  2  Atk.  190,  and 
Tall  v.  Ryland,  1  Oh.  Ca.  183. 

Lord  Chancellor  Thurlow  said,  the  only  question  was,  whether 
this  was  to  be  considered  as  a  penalty  or  as  assessed  damages.  The 
rule  that,  where  a  penalty  is  inserted  merely  to  secure  the  enjoy 
ment  of  a  collateral  object,  the  enjoyment  of  the  object  is  consid- 
ered as  the  principal  intent  of  the  deed,  and  the  penalty  only  as 
accessional,  and  therefore  only  to  secure  the  damage  really  incurred, 
is  too  strongly  established  in  equity  to  be  shaken.  This  case  is  to 
be  considered  in  that  light.  The  injunction  must  be  continued  till 
the  hearing. 


Lord  Macclesfield,  in  the  principal  case  of  Peachy  v.  Duke  of 
Somerset,  puts  the  jurisdiction  of  equity  to  give  relief,  in  cases  where 
forfeitures  or  penalties  might  be  insisted  upon  at  law,  on  the  only 
foundation  upon  which  it  could  properly  be  maintained,  viz.,  that 
the  true  ground  of  relief  is  from  the  original  intent  of  the  case, 
where  the  penalty  ivas  designed  only  to  secure  money,  and  the  Court 
could  give  a  party,  by  way  of  recompense,  all  that  he  expected  or 
desired.  [The  relief  which  equity  affords  in  cases  of  penalties,  is 
an  instance  of  the  rule  that  redress  will  be  afforded  in  all  cases  of 
forfeiture  which  result  from  non-payment  of  money,  and  in  all  cases 
where  the  damage  which  has  been  caused  by  non-performance,  is 
capable  of  being  measured  in  monetary  compensation:  Palmer  v. 
Ford,  70  111.  309;  Hager  v.  Buck,  44  Yt.  285;  Orr  v.  Zimmerman, 
63  Mo.  72;  Michigan  State  Bank  v.  Hammond,  1  Doug.  (Mich.) 
527;  Thompson  r.  Whipple,  5  R.  I.  144.].  His  Lordship,  however, 
seems  to  confine  the  cases  in  which  equity  interfered,  to  those  in 
which  the  penalty  was  only  designed  to  secure  a  sum  of  money. 
[Germantown  Pass.  R.  W.  Co.  v.  Fitler,  10  P.  F.  Smith,  131; 
"Dunklee  v.  Adams,  20  Vt.  415.]  The  principal  case,  however,  of 
Sloman  v.  Walter,  shows  that  the  jurisdiction  of  equity  was  not  of 
so  limited  a  nature,  but  was  extended  to  cases  where  the  penalty 
was  inserted,  not  merely  to  secure  the  payment  of  money,  but  the 
performance  of  some  collateral  act.  The  origin  of  the  doctrine, 
indeed,  as  Lord  Eldon  has  remarked,  is  probably  to  be  attributed  to 
those  cases  in  which  relief  was  given  originally  with  reference 
to  non-payment  of  money  at  the  specified  time;  the  Court  hold- 
ing that,  by  the  payment  of  interest,  the  party  was  put 
in  just  the  same  state  as  *if  the  principal  had  been  paid  [  *1259  ] 
at  the  time  stipulated;  though  he  adds  in  condemnation 
of  the  doctrine,   "The  failure  of  the  payment  at  the  time  may  be 
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attended  with  mischievous  consequences,  that  never  can  be  cured  in 
a  rational  sense  by  subsequent  payment,  with  the  addition  of  inter- 
est:"  Reynolds  v.  Pitt,  19  Ves.  140. 

Upon  examining  the  authorities  it  will  be  found  that  Courts  of 
equity  only  granted  i-elief  in  cases  of  penalties  and  forfeitures  when 
they  Were'  able  to  give  compensation  in  lieu  thereof,  and  in  such 
cases  only  they  treated  stipulations  in  contracts  for  penalties  or  for- 
feitures as  unessential.  By  the  Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  the  doctrines  of  equity  upon  this  subject  are  made  prevalent 
in  all  the  Divisions  of  the  High  Court;  Trower  on  Prevalence  of 
Equity,  p.  70.  [Walker  v.  Wheeler,  2  Conn.  299;  Hancock  v.  Carl- 
ton, 6*  Gray,  39;  Bracebridge  v.  Buckley,  2  Price,  200.] 

It  is  proposed  in  this  note  to  consider: 

I.  What  breaches  of,  or  non-compliance  with,  the  penal  stipula- 
tions of  contracts  considered  as  unessential  in  Courts  of  equity,  have 
been  therein  relieved  against. 

II.  The  distinction  between  penalties  and  liquidated  damages. 

III.  What  breaches  of,  or  non-compliance  with,  the  penal  stipu- 
lations in  contracts,  deemed  in  Courts  of  equity  essential,  have  not 
ordinarily  been  relieved  against  therein. 

IV.  How  for  accident,  fraud,  surprise,  or  acquiescence  are  suffi- 
cient to  prevent  a  party  from  taking  advantage  of  a  forfeiture. 

V.  Waver  of  forfeitures. 

VI.  As  to  the  extension  of  the  power  to  relieve  from  forfeitures 
under  the  Conveyancing  and  Law  of  Property  Act,  1881. 

I.  What  breaches  of,  or  non-compliance  with,  the  penal  stipula- 
tions, of  contracts  considered  as  unessential  in  Courts  of  equity  have 
been  therein  relieved  against.'] — The  most  familiar,  and  perhaps 
earliest  case,  in  which  equity  gave  relief  against  penalties,  was  in 
the  case  of  a  penalty  to  a  common  bond,  the  meaning  of  inserting 
which  is  evidently  to  secure  the  payment  of  the  principal  and  in- 
terest; but  the  interference  of  equity  in  relieving  from  the  penalty 
in  such  case  was  rendered  unnecessary  by  8  &  9  Will.  3,  c.  11,  and 
4  &  5  Anne,  c.  16,  ss.  12  &  13,  by  which  the  contract  was  in  effect  rend- 
ered incapable  of  being  enforced,  even  at  .law,  to  the  extent  of  the 
penalty;  but  the  debtor  was  discharged  on  paying  principal,  inter- 
est, and  costs. 

The  same  principle  has  been  recently  acted  upon  where  a  penalty 
was  inserted  in  a  contract  to  secure  the  payment  of  purchase  money. 
See  In  re  Dagenham  ( Thames)  Dock  Company,  Ex  parte 
[*  1260]   Hulse,  8  L.  R.  Ch.  App.  1022.     There  a  company    *  in- 
corporated by  Act  of  Parliament  for  making  a  dock,  agreed 
with  landowners  to  purchase  a  piece  of  land  for  4,000/.,  of  which 
2,000/.  was  to  be  paid  at  once,  and  the  remaining  2,000/.  on  a  future 
day  named  in  the  agreement,  with  a  provision  that  if  the  whole  of  the 
2,000/.  and  interest  was  not  paid  off  by  that  day,  in  which  respect  time 
was  to  be  of  the  essence  of  the  contract,  the  vendors  might  repossess 
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the  land  as  of  their  former  estate,  without  any  obligation  to  repay  any 
part  of  the  purchase-money.  It  was  held  by  the  Lords  Justices, 
affirming  the  decision  of  Lord  Romilly,  M.  R.,  that  the  provision 
was  in  the  nature  of  a  penalty,  from  which  the  company  was  enti- 
tled to  be  relieved  on  payment  of  the  balance  of  the  purchase- 
money  with  interest. 

The  25th  sect,  of  the  Common  Law  Procedure  Act,  1800  (23  &  2  I 
Vict.  c.  126)  (repealed  by  the  Statute  Law  Revision  Act,  1883,  16 
&  47  Vict.  c.  49,  but  see  sect.  7  as  to  application  of  repealed  enact- 
ment to  local  Courts),  permitted  payment  into  Court  to  be  pleaded 
by  leave  of  the  Court  or  a  Judge  in  any  action  on  a  bond,  "which 
had  a  condition  or  defeazanco  with  a  penalty  "  to  make  void  the 
same  upon  payment  of  a  lesser  sum  at  a  day  or  place  certain. 

This  enactment,  however,  did  not  apply  to  an  action  brought  on 
a  bond,  conditioned  to  be  void  upon  payment  of  a  lesser  sum  by  in- 
stalments: Preston  v.  Dania,  8  L.  It.  Exch.  19  and  cases  there 
cited. 

Upon  the  same  principle,  when  an  estate  at  law  becomes  the  ab- 
solute property  of  the  mortgagee,  in  consequence  of  the  non-pay- 
ment of  the  mortgage-money  at  the  appointed  time,  Courts  of  equity 
at  an  early  period,  looking  at  the  original  intention  of  the  parties, 
and  considering  that  payment  of  principal,  interest  and  costs,  was. 
an  adequate  compensation  to  the  mortgagee,  decreed  that  the  mort- 
gagor might  redeem  on  making  such  payment.     See  ante,  p.  1182. 

Where,  as  in  the  principal  case  of  Sloman  v.  Walter,  the  intent 
of  the  insertion  of  a  penalty  in  an  instrument  was  merely  to  secure 
the  performance  of  some  collateral  act  or  undertaking,  the  bill  has 
been  retained,  and  an  issue  quantum  damnificatus  directed,  and  re- 
lief granted  upon  payment  of  the  damages  as  assessed  by  a  jury. 
Thus,  in  Hardy  v.  Martin,  1  Bro.  C.  C.  419,  n.,the  plaintiff  and  de- 
fendant had  been  partners  as  brandy  merchants;  and  on  the  plain- 
tiff's quitting  the  business,  and  selling  the  lease  and  goodwill  of  a 
shop  to  the  defendant  for  300Z.  he  entered  into  a  bond  in  6000  Z. 
penalty  not  to  sell  for  nineteen  years,  any  quantity  of  brandy  less 
than  six  gallons,  within  the  cities  of  London  and  Westminster,  or 
five  miles  thereof,  or  to  permit  any  person  so  to  do  in  his 
name.  Upon  an  action  being  *  brought,  and  a  verdict  f  *  1261  ] 
obtained  for  the  penalty,  the  plaintiff  filed  his  bill,  pray- 
ing that  an  account  might  be  taken  of  the  actual  damage  sustained 
by  the  defendant,  and  an  issue  directed  for  that  purpose;  and  that, 
on  payment  of  the  damages,  the  defendant  might  be  restrained  from 
taking  out  execution  for  the  penalty  of  the  bond.  Lords  Commis- 
sioners Loughborough,  Ashurst,  and  Hot  ham,  upon  a  motion  to  dis- 
solve the  injunction,  and  cause  shown,  continued  the  injunction,  and 
directed  an  issue,  when  the  jury  gave  ;i  verdict  for  the  plaintiffs  at 
law  (defendants  in  equity),  with  Is.  damages:  £.  C,  1  Cox.  26; 
Benson  v.  Gibson,  3  Atk.  395;  Errington  v.  Aynesley,  2  Bro.  C. 
C.  341. 
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Where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt  a 
security  is  given,  be  it  by  way  of  mortgage,  or  be  it  by  way  of  stip- 
ulation that  in  case  of  its  not  being  paid  at  the  time  appointed  a 
larger  sum  shall  become  payable,  and  be  paid,  in  either  of  these 
cases  equity  regards  the  security  that  has  been  given  as  a  mere 
pledge  for  the  debt,  and  it  will  not  allow  either  a  forfeiture  of  the 
property  pledged,  or  any  augmentation  of  the  debt  as  a  penal  pro- 
vision, on  the  ground  that  equity  regards  the  contemplated  forfeit- 
ure which  might  take  place  at  law  with  reference  to  the  estate  as 
in  the  nature  of  a  penal  provision,  against  which  equity  will  relieve 
when  the  object  in  view,  viz.,  the  securing  of  the  debt,  is  attained, 
and  regarding  also  the  stipulation  for  the  payment  of  a  larger  sum 
of  money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as  a  penalty 
and  a  forfeiture  against  which  equity  will  relieve.  Per  Lord  Hath- 
erley,  C,  in  Thompson  v.  Hudson,  4  L.  R.  Ho.  Lo.  15.  See  also  Lady 
Holies  v.  Wyse,  2  Vern.  289;  Strode  v.  Parker,  lb.  316;  Nicholls  v. 
Maynard,  3  Atk.  519;   Wallis  v.  Smith,  21  Ch.  D.  243. 

The  reservation,  however,  of  a  right  to  have  full  payment  of  money 
actually  due  on  an  existing  contract,  should  there  be  a  failure  to 
pay  a  smaller  sum  on  a  day  certain,  cannot  be  treated  as  a  penalty; 
therefore,  where  a  certain  sum  of  money  is  due,  and  the  creditor 
.^enters  into  arrangements  with  his  debtor  to  take  a  lesser  sum,  pro- 
vided that  sum  is  secured  in  a  certain  way  and  paid  at  a  certain 
day,  but  if  any  of  the  stipulations  of  the  arrangement  are  not  per- 
formed as  agreed  upon,  the  creditor  is  to  be  entitled  to  recover  the 
whole  of  the  original  debt,  such  remitter  to  his  original  rights  does 
not  constitute  a  penalty,  and  equity  will  not  interfere  to  prevent  its 
observance:  Thompson  v.  Hudson,  4  L.  R.  Ho.  Lo.  1,  reversing  S. 
C,  2  L.  R.  Eq.  612;  2  L.  R.  Ch.  App.  255;  and  see  Ex  parte  Ben- 
net,   2  Atk.   527;  Davis  v.    Thomas',  I  Russ.    &  My.   506;  Ford  v. 

Chesterfield,  19  Beav.  428. 
[  *  1262  ]  *A  contract  in  a  certain  event,  not  that  the  amount  of  the 
debt  should  be  increased,  but  that  the  time  of  its  payment 
should  be  accelerated,  will  not  fall  within  the  principle  to  the  cases 
before  discussed.  Thus,  in  Sterne  v.  Beck,  1  De  G.  Jo.  &  Sm.  595; 
32  L.  J.  (Ch.)  682;  11  W.  R.  (L.  J.),  791,  where  a  mortgage  pro- 
vided for  the  payment  of  sums  by  instalments,  and  contained  a  stip- 
ulation for  payment  of  the  whole  sum  due,  in  default  of  payment  of 
any  such  instalments,  it  was  held  by  the  Lords  Justices,  reversing 
the  judgment  of  Sir  John  Stuart,  Y.-C.  (11  W.  R.  (Y.  C.  S.)  587), 
that  such  proviso  was  binding,  and  was  not  in  the  nature  of  a  pen- 
alty: and  see  Stanhope  v.  Manners,  2  Eden,  197;  The  Protector 
Loan  Co.  v.  Grice,  5  Q.  B.  D.  593,  reversing  S.  C,  123;  Walling- 
ford  v.  Mutual  Society,  5  App.  Ca.  685.  But  such  stipulation  may 
be  waived:  Langridge  v.  Payne,  2  J.  &  H  423.  But  see  the  obser- 
vations thereon  in  In  re  Taaffe's  Estate,  14  Ir.  Ch.  Rep.  347;  Keene 
v.  Biscoe,  8  Ch.  D.  201,  203. 

So  a  provision  in  a  contract  that  if  a  creditor  fails  to  pay  a  re- 

442 


SLOMAN  V.  WALTER.  *  1263 

duced  amount  of  the  claim  against  him,  by  certain  definite  instal- 
ments, and  at  certain  times,  the  original  right  of  the  creditor  shall 
be  revived,  is  not  in  the  nature  of  a  penalty  calling  for  the  inter- 
ference of  the  doctrines  of  equity  in  the  case  of  penalties:  Ex  parte 
Burden,  16  Ch.  D.  675. 

And  where  a  mortgagee  agreed  to  advance  to  a  mortgagor  a  sum 
to  be  repaid  at  specified  dates  by  instalments,  with  interest  at  6Z.  per 
cent,  per  annum,  and  if  the  bank  rate  should  exceed  41.  per  cent, 
additional  interest  equal  to  the  excess,  and  if  default  should  be 
made  in  payment  of  any  instalment  at  due  date,  there  was  also  to 
be  paid  a  "commission"  of  11.  per  cent,  for  every  month  or  part  of 
a  month  from  the  due  date  to  the  date  of  payment  of  such  instal- 
ment, it  was  held  by  Bacon,  V.-C,  that  this  commission  was  not  in 
the  nature  of  a  penalty,  and  that  the  mortgagee  was  entitled  to 
charge  for  it  in  taking  the  account:  General  Credit  and  Discount  Co. 
v.  Glegg,  22  Ch.  D.  549. 

Although  at  common  law  the  plaintiff,  on  proof  of  a  breach  of  an 
agreement,  could  recover  the  full  amount  of  the  penalty  for  its  non- 
performance (Betts  v.  Burch,  4  H.  &  N.,  510),  by  sect.  8  of  the  stat- 
ute 8  &  9  Will.  3,  c.  11,  (which  relates  to  actions  upon  any  bond, 
or  on  any  penal  sum  for  non-performance  of  any  covenant  or  agree- 
ment contained  in  any  indenture,  deed,  or  writing),  no  more  than  the 
actual  damages  were  recoverable  at  law :  see  Beckham  v.  Drake,  2  H. 
L.  Ca.  579,  598,  628;  Betts  v.  Burch,  4  H.  &  N.  506,  and  the 
authorities  there  cited,  with  regard  to  which  *  Bramwell,  [  *  1263  ] 
B.,  observes,  lb,  p.  511,  "  That  it  is  remarkable  that  from 
the  first  to  the  last  the  statute  (8  &  9  Will.  3,  c.  11)  is  not  men- 
tioned. It  seems  as  if,  by  some  singular  instinct,  the  Courts  have 
been  right,  though  without  referring  to  the  statute  by  which  they  , 
ought  to  have  been  governed.  I  believe  that  the  reason  is,  that  the 
judges  have  considered  when  equity  would  have  relieved:''  see  1 
Wins.  Saund.  58,  note  1. 

From  a  very  early  period,  equity  would,  at  any  indefinite  time 
after  a  tenant  had  incurred  forfeiture,  and  been  ejected  for  non- 
payment of  rent  at  a  particular  time,  under  a  stipulation  in  his 
lease,  relieve  him,  upon  his  paying  to  the  lessor  the  rent  accrued 
due,  interest,  and  costs,  upon  this  principle,  that  as  the  right  of 
entry  was  intended  merely  as  a  security  for  the  rent,  the  lessor 
thereby  received  full  compensation,  and  was  put  in  the  same  situa- 
tion as  if  the  rent  had  been  paid  to  him  when  it  was  originally  due. 
[Where  a  lease  of  lands  subjects  the  lessee's  estate  to  forfeiture  if 
lie  assigns  it,  or  permits  an  auction  on  the  premises,  or  neglects  to 
pay  rent,  or  the  like,  and  thereupon  the  lessee  does  or  suffers  the 
prohibited  thing,  the  lessor  will  waive  the  forfeiture,  so  as  never 
afterward  to  be  permitted  to  insist  upon  it,  should  he  take  pay  for 
subsequent  rent,  or  do  anything  else  by  which  in  legal  effect  he 
recognizes  the  continued  existence  of  the  lease:  McGlynn  v.  Moore, 
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25  Cal.  384;    McKildoe  v.  Darracott,   13  Grattan,  278:    Coon  v. 
Brickett,  2  N.  H.  3(33.] 

This  principle  was  recognised  by  the  legislature,  which,  however, 
remedied  a  palpable  injustice,  by  limiting  the  time  within  which  the 
lessee  might  obtain  relief  by  filing  a  bill  in  equity  to  six  calendar 
months  after  execution  executed.  This  was  effected  by  the  statute 
4  Geo.  2,  c.  28,  sections  2,  3,  &  4  repealed  by  the  Statute  Law  Re- 
vision Act,  1867,  (30  &  31  Vict.  c.  59,)  after  having  been  previously 
with  a  few  unimportant  variations  re-enacted  and  in  effect  super- 
seded, by  The  Common  Law  Procedure  Act,  (15  &  16  Vict.  c.  76,) 
which  enacts  that  "in  all  cases  between  landlord  and  tenant,  as 
often  as  it  shall  happen  that  one  half-years  rent  shall  be  in  arrear, 
and  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath  right  by 
law  to  re-enter  for  the  non-payment  thereof,  such  landlord  or  les- 
sor, shall  and  may  without  any  formal  demand  or  re  entry,  serve  a 
writ  in  ejectment  for  the  recovery  of  the  demised  premises,  or  in 
case  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual 
possession  of  the  premises,  then  such  landlord  or  lessor  may  affix  a 
copy  thereof  upon  the  door  of  any  demised  messuage,  or  in  case 
such  action  in  enjectment  shall  not  be  for  the  recovery  of  any  mes- 
suage, then  upon  some  notorious  place  of  the  lands,  tenements,  or 
hereditaments  comprised  in  such  writ  in  ejectment,  and  such  affix- 
ing shall  be  deemed  legal  service  thereof,  which  service  or  affixing 
such  writ  in  ejectment  shall  stand  in  the  place  and  stead  of  a  de- 
mand and  re-entry;  and  in  case  of  judgment  against  the  defendant 
for  non-appearance,  if  it  shall  be  made  appear  to  the  Court  where 
the  said  action  is  depending,  by  affidavit,  or  be  proved  upon  the 
trial  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due 

before  the  said  writ  was  served,  and  that  no  sufficient 
[*1264]   distress   *was   found  to   be   on  the  demised   premises, 

countervailing  the  arrears  then  due,  and  that  the  lessor 
had  power  to  re-enter,  then  and  in  every  such  case  the  lessor  shall 
recover  judgment  and  execution,  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded,  and  a  re-entry  made;  and  in 
case  the  lessee  or  his  assigns,  or  other  person  claiming  or  deriving 
under  the  said  lease,  shall  permit  and  suffer  judgment  to  be  had 
and  recovered  on  such  trial  in  ejectment,  and  execution  to  be  exe- 
cuted thereon,  without  paying  the  rent  and  arrears,  together  with 
full  costs,  and  without  proceeding  for  relief  in  equity,  within  six 
months  after  such  execution  executed,  then  and  in  such  case  the  said 
lessee,  his  assignee,  and  all  other  persons  claiming  and  deriving 
under  the  said  lease,  shall  be  barred  and  foreclosed  from  all  relief 
or  remedy  in  law  or  equity,  other  than  by  bringing  error  for  reversal 
of  such  judgment,  in  case  the  same  shall  be  erroneous,  and  the 
said  landlord  or  lessor  shall  from  thenceforth  hold  the  said  demised 
premises  discharged  from  such  lease;  and  if  on  such  ejectment  a 
verdict  shall  pass  for  the  defendant,  or  the  claimant  shall  be  non- 
suited therein,  then  in  every  such  case  such  defendant  shall  have 
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and  recover  his  costs;  provided  that  nothing  herein  contained  shall 
extend  to  bar  the  right  of  any  mortgagee  of  such  lease,  or  any  part 
thereof,  who  shall  not  be  in  possession,  so  as  such  mortgagee  shall 
and  do,  within  six  months  after  such  judgment  obtained,  and  execu- 
tion executed,  pay  all  rent  in  arrear,  and  all  costs  and  damages  sus- 
tained by  such  lessor  or  person  entitled  to  the  remainder  or  rever- 
sion as  aforesaid,  and  perform  all  the  covenants  and  agreements 
which,  on  the  part  or  behalf  of  the  first  lessee,  are  and  ought  to  be 
performed."      Sect.  210. 

In  case  the  said  lessee,  his  assignee,  or  other  person  claiming 
any  right,  title,  or  interest,  in  law  or  equity,  of  in  or  to  the  said 
lease,  shall  within  the  time  aforesaid,  proceed  for  relief  in  any  Court 
of  equity,  such  person  shall  not  have  or  continue  any  injunction 
against  the  proceedings  at  law  on  such  ejectment,  unless  he  does 
or  shall,  within  forty  days  next  after  a  full  and  perfect  answer  shall 
be  made  by  the  claimant  in  such  ejectment,  bring  into  Court,  and 
lodge  with  the  proper  officer,  such  sum  and  sums  of  money  as  the 
lessor  or  landlord  shall  in  his  answer  swear  to  be  due  and  in  arrear 
'over  and  above  all  just  allowances,  and  also  the  costs  taxed  in  the 
said  suit,  there  to  remain  till  the  hearing  of  the  cause,  or  to  be 
paid  out  to  the  lessor  or  landlord  on  good  security,  subject  to  the 
decree  of  the  Court:  and  in  case  such  proceedings  for 
relief  in  equity  shall  be  taken  within  the  time  *aforesaid,  [  *  1265  ] 
and  after  execution  is  executed,  the  lessor  or  landlord 
shall  be  accountable  only  for  so  much  and  no  more  as  he  shall  really 
and  bond  fide,  without  fraud,  deceit,  or  wilful  neglect,  make  of  the 
demised  premises  from  the  time  of  his  entering  into  the  actual  pos- 
session thereof;  and  if  what  shall  be  so  made  by  the  lessor  or  land- 
lord happen  to  be  less  than  the  rent  reserved  on  the  said  lease,  then 
the  said  lessee  or  his  assignee,  before  he  shall  be  restored  to  hi3 
possession,  shall  pay  such  lessor  or  landlord,  what  the  money  so  by 
him  made  fell  short  of  the  reserved  rent  for  the  time  such  lessor  or 
landlord  held  the  said  lands.     Sect.  211. 

A  lessee  applying  to  redeem  a  lease,  which  had  become  forfeited 
at  law  by  non-payment  of  rent,  was  not  required  before  the  hearing 
to  pay  into  court  the  arrears  of  rent  or  costs  at  law,  if  no  injunc- 
tion was  granted  until  the  hearing,  and  the  lessor  was  in  possession: 
Bowser  v.  Colby,  1  Hare,  109. 

Where,  however,  the  suit  to  redeem  the  lease  was  brought  by  the 
personal  representatives  of  the  lessee,  evidence  having  been  given 
tending  to  show,  that  the  lessee  in  his  lifetime  was  insolvent,  and 
had  committed  breaches  of  covenant,  and  that  his  estate  was  also 
insolvent,  the  Court  directed  an  issue  to  try  whether  other  breaches 
of  covenant  had  been  committed  or  waived,  but  imposed  it  as  a 
term  upon  the  plaintiff  that  he  should  personally  pay  into  Court 
the  costs  at  law  and  the  arrears  of  rent  due  at  the  time  the  lessor 
sued  out  his  writ  of  possession;  Bowser  v.  Colby,  1  Hare,  109. 

Jf  the  lessor  was  proceeding  at  law,  not  merely  on  account  of  the 
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non-payment  of  rent,  but  also  for  the  breach  of  other  covenants, 
against  the  breach  of  which  equity  did  not  relieve,  he  could  only  be 
restrained  from  proceeding  for  a  breach  of  covenant  for  non-pay- 
ment of  rent,  but  he  would  be  allowed  to  proceed  on  any  other 
covenant  against  the  breach  of  which  the  Court  did  not  relieve: 
Wadman  v.  Calcraft,  10  Ves.  67;  Davis  v.  West,  12  Ves.  475; 
Sivanton  v.  Biggs,  Beat.  170. 

If  the  lessor  could  prove  any  breaches  of  covenant  by  the  lessee 
other  than  that  for  the  payment  of  rent,  if  breaches  of  such  other 
covenants  were  proved,  for  which  the  lessee  might  have  been  ejected, 
the  Court  would  not  relieve  against  the  breach  of  covenant  for  pay- 
ment of  rent:  Bowser  \.  Colbij,  1  Hare,  109;  Home  v.  Thompson, 
Sausse  &  Scul.  615. 

A  court  of  equity  would  relieve  a  lessee  from  a  forfeiture  by  non- 
payment of  rent,  where  there  was  a  proviso,  that  in  that  case  the 
lease  should  be  void,  as  well  as  where  there  was  a  mere  power  of  re- 
entry: Bowser  v.  Colby,  1  Hare,  128,  129. 

Under  the  old  law,  when  a  lease  was  forfeited  for  non- 
[  *  1266  ]  payment  of  *  rent,  the  Court  used  to  consider  that  the ' 
only  way  relief  could  be  given  was  by  creating  a  new 
lease  (Taylor  v.  Knight,  4  Vin.  Abr.,  Chanc.  Y.  pi.  31,  p.  406; 
Bowser  v.  Colby,  1  Hare,  130) ;  and  where  the  mesne  lessor  forfeited 
his  lease  for  non-payment  of  rent,  and  afterwards  took  a  new  lease 
from  the  lessor,  he  might  compel  his  underlessee  to  take  a  new  lease 
for  so  much  of  the  term  as  was  unexpired,  with  the  same  covenants 
as  in  the  old  lease. 

This  form  of  relief,  however,  was  rendered  unnecessary  by  the 
212th  section  of  15  &  16  Vict.  c.  76  (in  effect  re-enacting  the  4th 
section  of  4  Geo.  2,  c.  28),  which  enacts  that, — "If  the  tenant  or 
his  assignee  do  or  shall,  at  any  time  before  the  trial  in  such  eject- 
ment, pay  or  tender  to  the  lessor  or  landlord,  his  executors  or  ad- 
ministrators, or  his  or  their  attorney  in  that  cause,  or  pay  into  the 
Court  where  the  same  cause  is  depending,  all  the  rent  and  arrears, 
together  with  the  costs,  then  and  in  such  case  all  further  proceed- 
ings on  the  said  ejectment  shall  cease  and  be  discontinued;  and  if 
such  lessee,  his  executors,  administrators,  or  assigns  shall,  upon 
such  proceedings  as  aforesaid,  be  relieved  in  equity,  he  and  they 
shall  have,  hold,  and  enjoy  the  demised  lands  according  to  the  lease 
thereof  made,  without  any  new  lease. 

And  it  seems  that  even  in  the  case  of  copyholds,  where  the  for- 
feitures are  intended  for  a  different  purpose,  as  for  non-payment  of 
rent  or  fines,  which  are  only  by  way  of  security  for  the  rent  or  fines, 
when  these  are  paid  afterwards,  with  interest,  the  money  itself  being 
paid  according  to  the  intent,  save  as  to  the  circumstance  of  time, 

•  equity  acting  according  to  its  ordinary  principles  would  relieve 
against  forfeiture.  See  Peachy  v.  Duke  of  Somerset,  ante,  p.  1253. 
[Where  a  policy  of  insurance  is  by  its  terms  forfeited  if  a  payment 
is  not  made  in  a  time  or  manner  pointed  out,  the  insured  waives 
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the  forfeiture  if  he  voluntarily  accepts  payment  in  another  time  or 
manner:  Thompson  v.  Knickerbocker  Life  Insurance  Co.,  104  U. 
S.  252;  Mutual  Life  Ins.  Co.  v.  French,  30  Ohio,  240;  Miller  v. 
Life  Insurance  Co.  12  Wallace,  285;  Phcenix  Ins.  Co.,  r.  Lansing. 
15  Neb.  494.] 

The  jurisdiction  of  Courts  of  common  law  with  regard  to  grant- 
ing relief  in  the  case  of  forfeiture  for  non-payment  of  rent  was  en 
larged  and  assimilated  to  that  exercised  by  Courts  of  equity,  by  the 
Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126),  whereby 
it  is  enacted  "that  in  case  of  any  ejectment  for  a  forfeiture  brought 
for  non-payment  of  rent,  the  Court  or  a  judge  shall  have  power, 
upon  rule  or  summons,  to  give  relief  in  a  summary  manner,  but 
subject  to  appeal  as  hereinafter  mentioned,  up  to  and  within  the 
like  time  after  execution  executed,  and  subject  to  the  same  terms 
and  conditions  in  all"  respects,  as  to  payment  of  rent,  costs,  and 
otherwise,  as  in  the  Court  of  Chancery;  and  if  the  lessee,  his  exec- 
utors, administrators,  or  assigns,  shall  upon  such  proceeding  be 
relieved,  he  and  they  shall  hold  the  demised  lands  according  to  the 
lease  thereof  made  without  any  new  lease  (sect.  1). 

*  Where  in  an  action  of  ejectment  upon  a  forfeiture  [  *  1267  ] 
by  non-payment  of  rent  the  plaintiff  obtains  judgment, 
but  without  costs,  the  defeudant  may  obtain  relief  from  forfeiture 
under  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126) 
s.  1,  without  being  required  to  pay  any  costs  other  than  those  of  the 
summons  for  relief  :  Croft  v.  The  London  &  County  Banker's  Co., 
14  Q.  B.  D.  347. 

The  law  relating  to  re-entry  or  forfeiture  or  relief  in  case  of  non- 
payment of  rent  is*not  effected  by  the  Conveyancing  and  Law  of 
Property  Act,  1881.     See  sect.  14,  sub-s.  8. 

II.  Distinction  between  penalties  and  liquidated  damages.] — As, 
on  the  one  hand,  a  Court  of  equity  would  give  a  person  relief 
against  a  penalty,  where  it  was  only  intended  to  secure  the  perform- 
ance of  the  contract,  so,  on  the  other  hand,  it  would  not  permit  him 
to  resist  specific  performance  of  the  contract,  by  electing  to  pay  the 
penalty.  Where,  however,  the  real  intent  of  the  contract  was,  that 
a  person  might,  if  he  chose,  do  certain  acts,  upon  payment  of  an  addi- 
tional sum  of  money,  as  in  such  case,  the  agreement  for  payment  of 
an  additional  sum  was  not  intended  to  secure  the  performance  of  any 
other  contract,  but  was  a  contract  which  the  parties  were  at  lib- 
erty to  make,  a  Court  of  equity  would  neither  relieve  him  from  pay- 
ment of  the  additional  sum  agreed  upon,  on  doing  such  acts,  al- 
though it  might  bear  the  appearance  of  a  penalty,  nor,  on  the  other 
hand,  would  it  compel  him  to  abstain  from  them.  [Liquidated 
damages  are  a  certain  and  ascertained  sum  exhibited  in  a  contract 
to  be  paid  by  a  party  should  he  violate  it,  in  recompense  to  the 
other:  2  Story's  Eq.  Sec.  1318;  Clark  r.  Dutton,  69  111.  521. 

Between  liquidated  damages  and  a  penalty,  the  inclination  is  al- 
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ways  toward  the  latter:  The  State  v.  Dodd,  16  Vroom,  525;  Wallis 
v.  Carpenter,  13  Allen,  19,  and  see  Fitzpatrick  v.  Cottingham,  14 
Wis.  219. 

Equity  is  best  satisfied  by  the  payment  of  actual  damages  and  no 
more,  interpretation  leans  against  holding  a  sum  in  a  contract  to  be 
liquidated  damages  ;  accepting  this  conclusion  only  when  plainly 
the  parties  so  intended:  Baird  v.  Tolliver,  6  Humph.  186;  Ched- 
dicks  v.  Marsh,  1  Zab.  463;  Hahn  v.  Horstman,  12  Bush.  249.] 

In  considering  this  subject,  three  classes  of  contracts  must  be 
noticed:  first,  contracts  not  to  do  particular  acts,  with  a  penalty  for 
doing  them,  which  are  within  the  8  &  9  Will.  3,  c.  1 1 ;  secondly,  con- 
tracts not  to* do  an  act,  with  liquidated  damages,  to  be  paid  if  the  act 
is  done,  which  are  not  within  the  statute;  and  thirdly,  contracts  that 
acts  shall  not  be  done  unless  subject  to  certain  payments.  Per 
Brannvell,  B.,  in  Legh  v.  Lillie,  6  H.  &  N.  165,  171. 

1. — As  to  contracts  not  to  do  particular  acts,  with  a  penalty  for 
doing  them.] — The  principle  on  which  the  Court  acts  is  well  ex- 
plained by  Lord  St.  Leonards  in  an  important  case.  "The  general 
rule  of  equity,"  he  observes,  "  is,  that,  if  a  thing  be  agreed  upon 
to  be  done,  though  there  is  a  penalty  annexed  to  secure  its  perform- 
ance, yet  the  very  thing  itself  must  be  done.  If  a  man,  for  in- 
stance, agree  to  settle  an  estate,  and  execute  this  bond  for  6007.,  as 
a  security  for  the  performance  of  his  contract,  he  will  not  be  al- 
lowed to  pay  the  forfeit  of  his  bond  and  avoid  his  agreement,  but 
he  will  be  compelled  to  settle  the  estate  in  specific  performance  of 
his  agreement.  [Brown  v.  Bellows,  4  Pick.  179;  Gordon  v.  Brown, 
4  Iredell,  399.  See  however,  Williams  v.  Green,  14  Ark.  315;  Bo- 
dine  v.  Glading,  9  Harris  (Pa. ),  50;  Pearson  v.  Williams, 
[  *  1268  J  26  Wendell,  630.]  So,  if  a  man  covenant  to  *  abstain 
from  doing  a  certain  act,  and  agree,  that,  if  he  do  it  he 
will  pay  a  sum  of  money,  it  would  seem  that  he  will  be  compelled 
to  abstain  from  doing  that  act  ;  and,  just  as  in  the  converse  case, 
he  cannot  elect  to  break  his  engagement  by  paying  for  his  violation 
of  the  contract  :  French  v.  Macale,  2  D.  &  War.  274.  So,  where 
the  plaintiff  and  defendant  executed  articles  for  the  purchase  of  an 
estate,  with  a  proviso  that  if  either  should  break  the  agreement  he 
should  pay  100Z.  to  the  other,  the  defendant  having  afterwards  ac- 
cepted a  higher  offer  for  the  estate,  Lord  Hardwicke,  C,  decreed 
specific  performance  of  the  agreement,  observing  that  he  could  not 
let  off  either  party  upon  an  offer  to  pay  the  stipulated  sum,  as  it 
was  nothing  more  than  the  common  case  of  a  penalty  which  had 
never  been  held  to  release  parties  from  their  agreement  :  Howard 
v.  Hopkyns,  2  Atk.  370.  Again,  where  there  was  a  bond,  under  a 
penalty  conditioned  to  give  certain  property,  by  will  or  otherwise, 
it  was  held  that  the  contract  could  not  be  satisfied  by  the  mere  pay- 
ment of  the  penalty,  but  must  be  specifically  performed  :  Logan  v. 
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Wienholt,  7  Bligh.  (N.  S.)  1;  1  C.  &  F.  611;  and  see  Butler  v. 
Poivis,  2  Coll.  156. 

And  where  there  was  in  a  bond  with  a  penalty  conditioned  not 
to  carry  on  a  particular  kind  of  business  within  certain  limits,  it 
was  held  that  specific  performance  of  the  agreement  could  be  com- 
pelled by  injunction  :  Clarkson  v.  Edge,  33  Beav.  227;  Gravely  v. 
Barnard,  18  L.  R.  Eq.  518. 

Other  authorities  clearly  show  that  a  person  may  compel  another 
to  perform  an  agreement,  whether  to  do  or  refrain  from  doing  a  par- 
ticular act,  where,  although  there  were  a  penalty  annexed,  it  was 
only  intended  to  secure  its  performance  :  Chilliner  v.  Chilliner,  2 
Ves.  528;  Hardy  v.  Martin,  1  Cox,  26;  Roper  v.  Bartholomew,  12 
Price,  796;  French  v.  Macale,  2  D.  &  War.  269;  Long  v.  Bowring, 
33  Beav.  585 ;  Bray  v.  Fogarty,  4  I.  R.  Eq.  544.  [If  there  are  cov- 
enants secured  by  a  penalty,  the  injured  party  may,  at  his  election, 
proceed  either  on  such  covenants  and  recover  for  the  breach,  or  pro- 
ceed for  the  penalty  ;  and  the  adoption  of  one  course  excludes  the 
other:  Laughlin  v.  Hutchins,  3  Ark.  207;  Perkins  v.  Lyman,  11 
Mass.  76;  Martin  v.  Taylor,  1  Wash.  C.  C.  1.] 

2. — Contracts  not  to  do  an  act,  with  liquidated  damages  to  be  paid 
if  the  act  is  done. — At  common  law,  there  was  an  essential  difference 
between  a  penalty  and  liquidated  damages.  For  at  common  law,  if 
the  sum  mentioned  was  by  way  of  liquidated  damages,  the  contract 
under  which  it  was  payable  might  be  satisfied  either  by  the  pay- 
ment of  the  money  or  in  the  alternative  by  performance  of  the  con- 
tract: Lowe  v.  Peers,  4  Burr.  2225;  Anon.,  Hard.  320;  Hurst  v. 
Hui-st,  4  Ex.  571;  Atkyns  v.  Kinnier,  4  Ex.  776;  Mercer  v.  Irving, 
Ell.  B.  &  E.  563;  Legh  v.  Lillie,  6  H.  &  N.  165.  [See  Lee  r.  Over- 
street,  44  Ga.  507;  Hamaker  v.  Schroers,  49  Mo.  406;  Morris  v. 
McCoy,  7  Nevada,  399.] 

With  regard,  however,  to  courts  of  equity  (whose  doctrine  is  now 
prevalent),  the  distinction  was  immaterial,  for  whether 
the  sum  *  agreed  to  be  paid  were  by  way  of  penalty,  or  [  *  1269  ] 
of  liquidated  damages,  the  result  was  the  same,  and  spe- 
cific performance  would  in  such  case  be  specifically  enforced  :  City 
of  London  v.  Pugh,  4  Bro.  C.  C.  Toml.  ed.  395.  [Specific  perform- 
ance will  be  enforced  without  reference  to  collateral  stipulations  ; 
it  is  immaterial,  on  this  issue,  whether  the  contract  provides  for  a 
penalty,  for  liquidated  damages,  or  for  neither  :  Hull  v.  Sturdivant, 
46  Me.  34;  Fisher  v.  Shaw,  42  Me.  32;  Ensign  v.  Kellogg,  4  Pick. 
1;  Plunkett  v.  Church,  3  Cush.  561.] 

Where,  for  instance,  on  the  sale  of  land,  there  is  a  stipulation 
that  if  the  purchaser  does  not  comply  with  the  conditions  he  shall 
forfeit  his  deposit,  and  that  the  vendor  shall  be  at  liberty  to  re-sell 
and  recover  as  and  for  liquidated  damages,  the  deficiency  on  such 
re-sale  and  the  expenses,  it  has  never  been  held  to  give  the  pur- 
chaser the  power  to  elect  to  forfeit  the  deposit  and  avoid  the  agree- 
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merit.    See  Cnitchley  v.  Jerningham,  2  Mer.  506 ;  Long  v.  Bowrinq, 
33  Beav.  585. 

So,  where  on  a  dissolution  of  partnership,  it  was  agreed  that  the 
deed  should  contain  a  covenant  that  A.  should  not  carry  on  the 
trade  within  one  mile  from  the  old  place  of  business  "without 
paying  to  B.  as  or  by  way  of  liquidated  damages"  the  sum  of 
1,5*00Z.,  and  there  was  a  covenant  by  A.  not  to  carry  on  the  trade 
within  the  limit,  with  a  proviso  that  if  A.  should  act  contrary  to  or 
in  infringement  of  that  agreement,  he  would  immediately  pay  B. 
the  sum  of  1,500Z.  by  way  of  liquidated  damages,  it  was  held  that 
A.  was  not  entitled  to  break  the  covenant  on  paying  the  1,500?.,  and 
an  injunction  was  granted  to  restrain  him  from  doing  so:  Bird  v. 
Lake,  1  H.  &  M.  111.  See  also  French  v.  Macale,  2  D.  &  War.  269; 
Carden  v.  Butler,  Hayes  &  J.  112;  Coles  v.  Sims,  5  De  G.  Mac.  & 
G.  1;  Hobson  v.  Trevor,  2  P.  Wms.  191;  Ropery.  Bartholomew,  12 
Price,  821. 

It  seems,  however,  that  when  a  person  enters  into  an  agreement 
not  to  do  a  particular  act,  and  gives  a  bond  to  secure  its  perform- 
ance, he  can  at  his  option  either  enforce  the  agreement  or  recover 
damages.  See  Fox  v.  Scard,  33  Beav.  327.  There  a  surgeon  at 
"Weymouth,  upon  taking  an  assistant,  required  him  to  give  his  bond 
in  a  penalty  not  to  practice  there.  Afterwards  he  discharged  the 
assistant,  who  thereupon  commenced  practice  at  Weymouth.  The 
surgeon  then  filed  a  bill  to  restrain  him,  to  which  the  defendant 
demurred.  In  support  of  the  demurrer  it  was  argued,  that  it  was 
a  case  for  an  action  at  law  on  the  bond  and  not  for  a  suit  in  equity, 
and  that  the  parties  had  by  their  contract  agreed  that  the  remedy 
upon  the  breach  of  the  bond  should  be  by  pecuniary  damages  only. 
Sir  John Komilly,  M.R.,  overruled  the  demuner.  "I  cannot,"  said 
his  Honor,  "  accede  to  the  defendant's  view  of  this  case,  for  I  take 
the  principle  to  be  this: — Where  a  person  enters  into  an  agreement 
not  to  do  a  particular  act,  and  gives  his  bond  to  another  to  secure 
it,  the  latter  has  a  right  both  at  law  and  equity,  and  can 
[  *  1270  ]  obtain  *  relief  in  either,  but  not  in  both  Courts.  If  he 
proceeds  at  law  on  the  bond  and  recovers  damages  and 
afterwards  comes  into  equity  and  states  that  fact  in  his  bill,  a  de- 
murrer will  lie,  because  he  has  chosen  the  jurisdiction  and  the  rem- 
edy he  will  have.  Accordingly,  the  practice  has  been,  to  adopt  the 
rule  very  strictly  in  equity.  It  sometimes  happens  that  the  legal 
right  is  in  doubt,  and,  in  such  cases,  the  Court  had  formerly  to  di- 
rect an  action  to  try  the  right.  This  is  now  prevented  by  Rolfs 
Act  (25  &  26  Vict.  c.  42),  which  compels  the  Court  to  determine  the 
legal  right.  But  the  practice  under  the  old  system  is  a  good  illus- 
tration. When  the  Court  gave  liberty  to  the  plaintiff  to  try  his 
right  in  an  action,  if  he  succeeded  and  took  only  nominal  damages, 
he  obtained  his  equitable  relief;  but  if  he  sought  and  obtained  sub- 
stantial damages,  the  Court,  when  he  came  back,  dismissed  his  bill, 
saying,  '  you  have  already  had  your  remedy  at  law.'  But  the  plaint- 
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iff  had  a  right  to  say,  '  I  will  not  have  money  or  take  compensation 
in  damages,  but  I  will  have  the  strict  performance  of  that  which 
is  secured  to  me  by  the  bond,'  which,  in  this  case,  is  in  the  nature 
of  a  covenant  by  the  defendant  that  he  will  not  practice  at  Wey- 
mouth. The  bill  contains  a  paragraph  waiving  the  penalties  of  the 
bond;  but  without  that,  if,  after  an  injunction  had  been  granted 
against  the  defendant,  the  plaintiff  should  bring  an  action  for  dam- 
ages, the  defendant  might  come  here  and  have  the  injunction  dis- 
solved." Mercery.  Irving,  1  Ell.  Bl.  &  Ell.  563;  Jones  v.  Heavens, 
4  Ch.  D.  636. 

It  may  be  here  mentioned  that  Rolfs  Act,  25  »fc  26  Vict,  c.  42,  has 
been  repealed  by  46  &  47  Vict.  c.  49,  but  the  right  to  insist  upon  a 
penalty  may  be  waived.    See  Tkornhill  v.  Neats,  8  C.  B.  (N.  S.)  831. 

3.  Contracts  that  acts  shall  not  be  done  unless  subject  to  certain 
payments.} — In  cases  coming  within  this  class,  the  intention  of 
the  parties  is  that  one  of  them  shall  either  do  or  refrain  from  doing 
a  particular  act,  or  as  an  alternative,  make  a  certain  payment  or 
series  of  payments;  if  he  chose  the  latter  alternative,  the  Court  will 
not  interfere,  either  by  way  of  specific  performance  or  injunction. 

Although  the  contract  may  appear  to  be  alternative,  the  Court 
may  come  to  the  conclusion  upon  the  construction  that  the  inten- 
tion of  the  parties  was  that  one  of  the  alternatives  was  to  be  per- 
formed. See  Finch  v.  Earl  of  Salisbury,  Ca.  t.  Finch,  212,  there 
the  Earl  covenanted  that  he  would  renew  the  plaintiff's  lease  with 
an  addition  of  three  years  more  to  it  or  answer  the  want  thereof  in 
damages.  A  lease  having  been  granted  by  the  Earl  to 
another  defendant  with  notice,  it  was  *  decreed  by  Lord  [  *  1271  ] 
Nottingham  that  such  defendant  should  execute  a  new 
lease  to  the  plaintiff  with  an  addition  of  three  years  to  the  remain- 
der of  the  former  lease. 

Again  the  Court  will  not  infer  from  the  fact  of  the  additional  sum 
reserved  upon  doing  or  not  doing  a  particular  thing,  being  dispro- 
portioned  to  the  damage  which  results  therefrom,  that  it  is  in  the 
nature  of  a  penalty;  thus  in  Hobson  v.  Trevor,  2  P.  Wms.  191,  the  de- 
fendant, being  uncertain  whether  he  should  inherit  any  part  of  his 
father's  estate,  gave  a  bond  in  the  penalty  of  5,000Z.  to  the  plaintiff 
who  was  about  to  marry  his  daughter,  with  a  condition  that  the  de- 
fendant, three  months  after  the  death  of  his  father,  should  settle  one- 
third  of  such  real  estate  as  should  descend  upon  him.  The  father 
having  died  intestate,  leaving  a  large  real  estate  to  descend  to  the 
defendant  Lord  Macclesfield,  C,  decreed  specific  performance  of  the 
agreement  to  settle  a  third  part  of  the  real  estate.  "It  can  be  no 
argument,"  said  his  Lordship,  "to  say  that  the  defendant  ought  only 
to  pay  the  penalty  of  5,00(U,  because  the  agreement  is  recited  in  the 
bond,  and  such  agreement  was  not  to  be  the  weaker,  but  the  stronger 
for  the  penalty;  and  by  the  same  reason,  that  had  the  penalty  been 
higher  and  beyond  the  value  of  a  third  part  of  the  real  estate,  in  such 
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case  the  defendant  would  Dot  have  been  bound  to  pay  it,  so  now  the 
penalty  being  beneath  the  value  of  the  third  part  of  the  real  estate, 
the  plaintiff  is  not  bound  to  accept  it."  See  also  Chilliner  v.  Chil- 
liner,  2  Ves.  527;  Roy  v.  Duke  of  Beaufort,  2  Atk.  190;  Logan  t. 
Wienholt,  1  C.  &  F.  611;  and  see  French  v.  Macale,  2  D.  &  War.  280, 
disapproving  of  Burne  v.  Madden,  L.  &  Gr.  t.  Plunk.  493. 

Where  the  benefit  of  the  contract  is  fulfilled,  and  of  the  sum  if 
paid  would  result  to  different  persons,  such  circumstance  would  be 
adverse  to  the  contract  being  considered  of  an  alternative  character. 
See  Chilliner  v.  Chilliner,  2  Ves.  527;  Roper  v.  Bartholomew,  12 
Price,  797. 

As  before  observed,  we  must  carefully  distinguish  between  the 
cases  where  the  penalty  is  merely  for  the  purpose  of  securing  the 
performance  of  the  agreement,  and  those  cases  where  a  sum  is  agreed 
upon  by  the  parties,  to  be  paid  as  the  price  for  doing  or  refraining 
from  doing  a  certain  act.     Thus,  where,  in  leases,  a  person  covenants 
not  to  do  an  act,  as  to  plough  pasture  land,  or  to  cease  to  reside  on 
the  premises,  but  if  he  does,  to  pay  an  additional  rent,  a  Court  of 
equity  will  look  upon  the  additional  rent  not  as  a  penalty,  but  as 
liquidated  damages  fixed  upon  by  the  parties.     It  has  been  therefore 
held,  in  such  cases,  that  the  tenant  could  not,  upon  proceedings  be- 
ing taken  against  him  in  equity,  protect  himself  from  dis- 
[  *  1272  ]  covery  under  the  plea,  that  it  *might  subject  him  to  penal- 
ties (Jones  v.  Green,  3  Y.  &  J.  289),  nor  on  the  other  hand 
could  the  landlord  obtain  any  relief  by  injunction,  ploughing  the 
land,  or  ceasing  to  reside  on  the  land,  on  payment  of  the  additional 
rent  agreed  upon.     Rolfe  v.  Peterson,  2  Bro.  P.  C.  436,  Toml.  edit., 
is  the  leading  case  on  this  subject.     There  the  lessee  covenanted  not 
to  plough  up  any  of  the  ancient  meadow  or  pasture  ground;  and  if 
he  did,  to  pay  an  additional  rent  of  5Z.  per  acre.     Lord  Camden 
looked  upon  the  additional  rent  as  a  penalty,  and  agreed  that  the 
tenant  should  be  relieved,  and  directed  an  issue  quantum  damnifi- 
catus;   but  the  House  of  Lords  overruled  the  decree.     Of  this  case 
it  has  been  well  remarked  by  Lord  Rosslyn,  in  Hardy  v.  Martin,  1 
Cox,  27,  "that  it  was  the  demise  of  land  to  a  lessee  to  do  with  it  as 
he  thought  proper;  but  if  he  used  it  in  one  way,  he  was  to  pay  one 
rent,  and  if  in  another,  another;  that  is  a  different  case  from  an 
agreement  not  to  do  a  thing,  with  a  penalty  for  doing  it."     And  see 
Ponsonby  v.  Adams,  2  Bro.  P.  C.  431,  Toml.  edit. 

So  in  Woodivard  v.  Gyles,  2  Vern.  119,  the  plaintiff  let  a  farm  to 
the  defendant  at  an  annual  rent,  and,  part  of  it  being  pasture  land, 
covenanted  amongst  other  things,  not  to  break  up  or  plough  any 
part  of  it;  and  if  he  did  plough  any  part  of  it,  he  would  pay  after 
the  rate  of  20s.  an  acre.  But  the  Court  held,  that  the  parties  had 
themselves  set  a  price  for  ploughing,  and  therefore  would  not  grant 
any  injunction,  and  declared  that,  if  the  defendant  were  plaintiff 
against  paying  the  20s.  per  acre  for  ploughing,  they  would  not  re- 
lieve him.  And  see  Forbes  v.  Carney,  Wallis,  Bep.  by  Lyne,  31; 
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Jones  v.  Green,  3  Y.  &  J.  298;  Sainter  v.  Ferguson,  1  Mac.  &  G.  286; 
7  C.  B.,  716;  Cass  v.  Thompson,  5  W.  R.  289;  Garrard  w.  O'Reilly, 
3  Dr.  &  War.  414;  fftmrf  v.  Hurst,  4  Ex.  571;  Legh  v.  .LtZtte,  6  H. 
&  N.  165;  Games  v.  Nesbitt,  7  H.  &  N.  778. 

It  will  be  observed  in  the  cases  last  examined,  that  the  suras  made 
payable,  depend  both  as  to  the  times  and  the  amount  of  payment  on 
the  acts  either  done  or  left  undone  by  the  defendant  contrary  to  the 
contract. 

Where,  however,  the  covenant  is  not  to  do  a  particular  act,  and  a 
penalty  or  forfeiture  is  annexed  to  the  doing  of  that  act,  this  penalty 
does  not  authorise  the  party  to  do  the  act,  and  before  the  act  is  done 
the  Court  will  restrain  him  by  injunction;  but  if  the  act  is  done,  the 
penalty  must  be  paid,  and  the  amount  is  unimportant.  French  v. 
Macale,  2  Dr.  &  War.  269;  and  Bee  Roper  v.  Bartholemew,  12  Price, 
797. 

Where  an  option  is  given  to  lessors  to  re-enter  if  they  please  in 
case  of  a  breach  of  a  covenant,  or  if  they  prefer  not  to  re- 
enter, to  require  the  lessees  to  pay  an  *  increased  rent,  [  *1273  ] 
the  lessor  may  exercise  the  option  either  by  insisting  on 
the  forfeiture,  or  on  the  payment  of  the  increased  rent:  Weston  v. 
Manager  of  the  Metropolitan  Asylum  District,  9  Q.  B.  D.  404;  8Q. 
B.  D.  387. 

And  it  seems  where  there  are  sums  made  payable  in  case  certain 
acts  are  not  done,  and  the  performance  thereof  is  over  and  above 
that  secured  by  bond  with  a  penalty,  this  is  a  reason  for  holding 
the  first  sums  to  be  liquidated  damages:  Ranger  v.  Great  Western 
Railway  Company,  5  Ho.  Lo.  73;  but  see  Chillinerv.  Chilliner,  2 
Ves.  528. 

Where,  however,  there  is  not  only  a  stipulation  that  an  increased 
rent  is  to  be  paid  upon  certain  acts  being  done  by  the  tenant,  but 
also  that  his  interest  shall  be  forfeited,  the  sum  so  stipulated  to  be 
paid  will  be  considered  as  a  penalty  and  not  liquidated  damages: 
Barret  v.  Blagrave,  5  Ves.  555;  French  v.  Macale,  2  D.  &  War.  269. 
[Though  the  very  words  of  the  bargain  are  "liquidated  damages," 
they  will  yield  in  the  construction  to  the  true  intent  appearing  from 
the  whole  instrument:  Matthews  v.  Sharp,  3  Out.  Pa.  560;  Smith 
v.  Wegwood,  74  Me.  457;  Houghton  v.  Pattee,  58  N.  H.  326;  Davis 
v.  Freeman,  10  Mich.  188.] 

The  Court  may,  however,  relieve  against  the  additional  rent,  if 
the  landlord  has  acquiesced  in  the  acts  of  the  tenant;  but  it  must 
be  remembered  that  it  will  not  in  general  interfere  against  the  legal 
effect  of  a  covenant:  there  must  be  fraud,  such  as  acquiescing  for 
a  benefit  to  arise  from  taking  advantage  of  the  breach,  or  giving 
reason  to  suppose  that  there  would  not  be  any  interference.  See 
Barret  v.  Blagrave,  6  Ves.  104;  Williams  v.  Earl  of  Jersey,  Cr.  & 
Ph.  91;  Dann  v.  Spurrier,  7  Ves.  231;  Jackson  v.  Cator,  5  Ves.  688; 
Macher  v.  The  Foundling  Hospital,  1  V.  &B.  188;  Hume  v.  Kent,  1 
Ball  &  B.  188;  Gerrard  v.  O'Reilly,  2  C.  &  L.  165:  3  D.  &  War.  414. 
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Upon  this  principle  partly,  Lord  Hardwicke  appears  to  have  de- 
cided the  case  of  Roy  v.  The  Duke  of  Beaufort,  2  Atk.  108. 

The  question  whether  a  sum  is  considered  to  be  in  the  nature  of 
a  "penalty"  or  as  "liquidated  damages"  is  sometimes  difficult  to 
determine,  and  depends  upon  the  construction  of  tbe  whole  instru- 
ment taken  together;  thus  it  has  been  laid  down  that  the  words 
"liquidated  damages"  or  "penalty"  are  not  conclusive  as  to  the 
character  of  the  sum  stipulated  to  be  paid,  for  if  the  whole  agree- 
ment is  such  that  the  Court  can  see  that  the  sum  is  a  penal  sum,  it 
must  be  so  treated.  On  the  other  hand,  if  it  is  not  a  penal  sum,  it 
would  be  incorrect  to  treat  it  as  a  penalty  merely  because  it  is  so 
called  in  the  agreement:  Betts  v.  Burch,  4  H.  &  N.  511,  per  Bram- 
ivell,  B. ;  and  see  Galsivorthy  v.  Strutt,  1  Exch.  659;  Jones  v.  Green, 
3  G.  &  J.  298;  Cole  v.  Sims,  5  De  G.  Mac.  &  G.  1;  and  see  Finch 
v.  Earl  of  Salisbury,  Cat.  t.  Finch,  212;  Chilliner  v.  Chilliner,  2 
Ves.    528;    Bonsall     v.    Byrne,    1     Ir.     C.     L.      573;     Parfitt     v. 

Chambre,  15,  L.  R.  Eq.  36;  Lea  v.  Whitaker,  8  L.  R.  C.  P. 
[  *  1274  ]   70;  *  Wright  v.   Tracey,  7  I.  R.  C.  L.    134;    Jones  v. 

Heavens,  4  Ch.  D.  636.  [In  some  connections,  the  word 
"damages"  alone  will  denote  such  as  are  liquidated:  P.  R.  R  v. 
Reichert,  58  Md.  261;  McCormick  v.  Mitchell,  57  Ind.  248.] 

It  may,  however,  be  deduced  from  the  authorities,  as  a  general 
rule,  that  where  a  sum  of  money  is  stated  to  be  payable  either  by 
way  of  liquidated  damages,  or  by  way  of  penalty  for  breach  of 
stipulations,  all  or  some  of  which  are,  or  one  of  which  is  for  pay- 
ment of  a  sum  of  money  of  less  amount,  the  former  sum  of  money 
is  really  as  a  penalty,  and  the  actual  damage  only  can  be  recovered, 
as  the  Court  will  not  sever  the  stipulations.  See  Astley  v.  Weldon, 
2  B.  &  P.  346.  There,  by  the  contract  in  consideration  of  the  de 
fendant's  services  for  a  term  as  an  actress,  the  plaintiff  agreed  to 
pay  her  11.  lis.  Qd.  per  week  and  also  her  travelling  expenses,  and 
she  agreed  to  subject  herself  to  the  payment  of  the  fines  and  for- 
feitures established  in  the  plaintiff's  respective  theatres;  and  it  was 
further  agreed  that  either  of  them  neglecting  to  perform  that  agree- 
ment should  pay  to  the  other  200Z.  On  assumpsit  upon  this  agree- 
ment stating  several  breaches,  and  concluding  to  the  plaintiff's 
damage  at  200Z.,  it  was  held  by  the  Court  of  Common  Pleas  that 
the  sum  mentioned  in  the  agreement  was  in  the  nature  of  a  penalty, 
not  of  liquidated  damages.  "What,"  said  Lord  Eldon,  C.  J.,  "was 
urged  in  the  course  of  the  argument  has  ever  appeared  to  me  to  be 
the  clearest  principle,  viz.,  that  where  a  doubt  is  stated  whether  the 
sum  inserted  be  intended  as  a  penalty  or  not,  if  a  certain  damage 
less  than  that  sum  is  made  payable  upon  the  face  of  the  same 
instrument,  in  case  the  act  intended  to  be  prohibited  be  done,  that 
sum  shall  be  construed  as  a  penalty."  See  also  Kemble  v.  Farren, 
6  Bing.  141;  Atkyns  v.  Kinnier,  4  Ex.  766;  Reynolds  v.  Bridge,  6 
E,  &  B.  528,  540;  Cairnes  v.  Lambert,  7  I.  R.  C.  L.  564;  In  re  New- 
man, 4  Ch.  D.  724;  Wallis  v.  Smith.  21  Ch.  D.  256,  268,  275.  Betts 
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v.  Burch,  4  H.  &  N.  506,  comes  within  this  principle,  because  there, 
even  if  a  small  part  of  the  price  were  unpaid — say  1Z. — the  de- 
faulter would  be  liable  to  the  penalty  of  50/.  See  per  Martin,  B., 
4  H.  &  N.  509.     See  also  Sparrow  v.  Paris,  7  H.  &.  N.  594. 

Whether  the  same  rule  is  applicable  to  the  next  class  of  cases 
admits  of  some  doubt,  that  is  to  say,  the  class  of  cases  in  which  the 
amount  of  damages  is  not  ascertainable  per  8e,  but  in  which  the 
amount  of  damages  for  a  breach  of  one  or  more  of  the  stipulations 
must  be  small,  or  will,  in  all  human  probability,  be  small— that  is 
where  it  is  not  absolutely  necessary  that  it  should  be  small;  but  it 
is  so  near  a  necessity,  having  regard  to  the  probabilities  of  the  case, 
that  the  Court  would  presume  it  to  be  so.  There  are  dicta  on  either 
side.  Per  Jessel,  M.  R,  in  Wallis  v.  Smith,  21  Ch.  D.  258. 

*  His  lordship  observed  that  this  class  of  cases  fell  [*1275] 
within  the  principle,  if  principle  it  be,  of  a  larger  sum 
being  a  penalty  for  non-payment  of  a  smaller  sum ;  at  the  same  time, 
it  was  within  the  principle  of  another  class  of  cases  to  which  our 
attention  will  be  next  directed:   Wallis  v.  Smith,  21  Ch.  D.  258. 

The  class  of  cases  referred  to  is  that  in  which  the  damage  for  the 
breach  of  each  stipulation  are  unascertainable,  or  not  readily  ascer- 
tainable, but  the  stipulations  may  be  of  greater  or  less  importance, 
or  they  may  be  of  equal  importance;  in  these  cases,  although  the 
stipulations  have  varied  in  importance,  the  sum  has  always  been 
treated  by  the  decisions  as  liquidated  damages:  per  Jessel,  M.R.,  in 
Wallis  v.  Smith,  21  Ch.  D.  258. 

This  doctrine  was  in  fact  laid  down  by  Tindal,  C.  J.,  in  Kemble  v. 
Farren,  6  Bing.  141,  who  observes.  "We  see  nothing  illegal  or  un- 
reasonable in  parties  by  their  mutual  agreement,  settling  the  amount 
of  damages,  uncertain  in  their  nature,  at  any  sum  upon  which  they 
may  agree.  In  many  cases,  such  an  agreement  fixes  that  which  is 
almost  impossible  to  be  accurately  ascertained;  and,  in  all  cases,  it 
saves  the  expense  and  difficulty  of  bringing  witnesses  to  that  point." 
See  also  Reynolds  v.  Bridge,  6  E.  &  B.  528,  540. 

There  is  a  dictum  of  Coleridge,  C.J.,  in  Magee  v.  Lavell,  9  C.  P. 
107,  111,  in  which  he  says,  "The  general  principle  of  law  appears 
to  me  to  be  where  a  contract  contains  a  variety  of  stipulations  of 
different  degrees  of  importance,  and  one  large  sum  is  stated  at  the 
end  to  be  paid  on  breach  of  performance  of  any  of  them,  that  must 
be  considered  a  penalty."  And  this  dictum  appears  to  have  been 
approved  of  by  James,  L.J.,  and  Bramu-ell,  L.J.,  in  the  case  of  In 
re  Newman,  4  Ch.  D.  724,  731.  Sir  G.  Jessel,  M.R.,  however  in 
the  important  case  of  Wallis  v.  Smith,  21  Ch.  D.  264,  said  that  he 
considered  that  dictum  "was  not  supported  by  any  decision,  and  that 
it  was  irreconcilable  with  principle,  and  was  exactly  opposed  to  what 
Lord  Chief -Justice  Tindal  says  in  Kemble  v.  Farren  (6  Bing.  141), 
that  the  mere  fact  of  the  stipulations  varying  in  importance,  cannot 
show  the  parties  did  not  fix  on  a  sum  (i.e.,  as  liquidated  damages), 
where  the  damage  is  not  ascertainable."     Lord  Justice  Cotton  ex- 
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pressed  the  same  views  as  to  the  dictum  of  Lord  Coleridge :  Wallis 
v.  Smith,  21  Ch.  D.  269,  270.  And  see  remarks  of  Lindley,  L.J.  (lb. 
726,  277).  See  also  the  opinions  of  Lord  Wensleydale  in  Gals- 
worthy v.  Strutt,  1  Ex.  659;  and  Atkyns  v.  Kinnier,  4  Ex.  776. 

These  authorities  may  be  considered  as  putting  an  end  to  the 
doctrine  shadowed  forth  by  the  dictum  of  Heath,  J.,  in 
[  *  1276  ]  which  he  lays  it  down  as  a  general  rule  *  (See  Astley  v. 
Weldon,  2  B.  &  P.  346)  that,  "where  articles  contain 
covenants  for  the  performance  of  several  things,  and  then  one  large 
sum  is  stated  at  the  end  to  be  paid  upon  breach  of  performance, 
that  must  be  considered  as  a  penalty."  See  also  Reynolds  v.  Bridge, 
6  E.  &  Bl.  528,  540. 

Where,  however,  a  deposit  is  to  be  forfeited  for  the  breach  of  a 
number  of  stipulations,  some  of  which  may  be  trifling,  some  of  which 
may  be  for  payment  of  money  on  a  given  day,  in  all  these  cases 
the  judges  have  held  that  this  rule  does  not  apply,  and  that  the 
bargain  of  the  parties  is  to  be  carried  out:  per  Jessel,  M.R.,  in  Wallis 
v.  Smith,  21  Ch.  D.  258.  See  also  Reilly  v.  Jones,  1  Bing.  302; 
Hinton  v.  Sparkes,  3  L.  R.  C.  P.  161 ;  Lea  v.  Whitaker,  8  L.  R.  C. 
P.  70,  74,  77;  Magee  v.  Lavell,  9  L.  R.  C.  P.  107,  116;  Wallis  v. 
Smith,  21  Ch.  D.  243. 

Upon  the  same  principle,  where,  on  the  purchase  of  a  railway 
season-ticket,  a  deposit  was  made  by  the  ticket-holder,  who  agreed 
to  be  bound  by  certain  conditions,  the  fourth  of  which  was  that  the 
ticket  was  to  be  considered  as  the  property  of  the  company,  to  be 
delivered  up  at  the  secretary's  office  on  the  day  after  expiry  or  on 
forfeiture;  the  sixth  condition  was  that  the  ticket  and  all  benefit  and 
advantages  thereof,  including  the  deposit,  should  be  absolutely  for- 
feited to  the  company,  if  it  should  be  lost,  or  in  case  of  any  breach 
of  any  of  the  above  conditions.  Some  few  days  after  the  expiry  of 
the  month,  but  within  reasonable  time,  the  plaintiff  delivered  up  the 
ticket  and  claimed  the  deposit;  and,  on  the  company's  refusal, 
brought  an  action  to  recover  it.  It  was  held,  by  the  Court  of 
Exchequer,  that  the  performance  of  every  one  of  the  conditions  was 
a  condition  precedent  to  a  return  of  the  deposit,  and  that,  as  the 
ticket  had  not  been  delivered  up  "on  the  day  after  expiry,"  the  con- 
ditions had  not  been  performed,  the  deposit  was  forfeited,  and  the 
plaintiff  could  not  maintain  his  action:  Cooper  v.  London  &  Brighton 
Railway  Co.,  4  Exch.  D.  88. 

We  have  hitherto  considered  cases  with  regard  to  forfeiture,  where 
a  legal  relation,  existing  between  the  parties,  the  remedy  of  the 
former  to  enforce  the  forfeiture  was  at  law.  Where,  however,  th& 
relation  was  in  equity  only,  as  in  the  case  of  a  mere  contract  for  a 
leaso,  which  would  only  be  enforced  in  equity,  how  far  would  a  Court 
of  equity  interfere  on  behalf  of  the  lessee  where  there  had  been  acts 
on  his  part,  such  as  treating  the  land  in  an  unhusbandlike  manner, 
or  neglect  to  repair  according  to  covenants,  whereupon  the  land- 
lord would  have  a  right  of  re-entry  if  the  lease  had  been  granted 
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according  to  the  contract?  It  seems  that  where  a  lessee 
had  done  such  *  acts,  the  Courts  of  equity,  in  the  [  *  1277  ] 
exercise  of  their  discretion,  would  refuse  specific  per- 
formance of  the  contract  upon  a  bill  filed  by  the  lessee,  for  it  would 
be  useless  to  require  the  execution  of  a  lease  when  it  might  be  im- 
mediately determined:  Thompson  v.  Quion,  5  Sim.  65;  Gregory  ▼. 
Wilson,  9  Hare,  683,087  ;  Lewis  v.  Bond,  18  Beav.  85;  Rankin  v. 
Lay,  2  De  G.  F.  &  Jo.  65;   Nunn  v.  Truscott,  3  De  G.  &  S.  304. 

It  may  be  here  mentioned  that,  where  the  performance  of  cove- 
nants in  a  lease  is  a  condition  precedent  to  the  lessee's  privilege  of 
having  a  new  lease,  specific  performance  will  not  be  decreed  of  a 
covenant  to  grant  a  new  lease  if,  at  the  time,  there  was  a  breach  of 
the  covenants  of  the  old  lease:  Bastin  v.  Bidwell,  18  Ch.  D.  238. 

The  result  would  be  the  same  where  acts  of  gross  ivaste  had  been 
committed  by  the  intended  lessee  which  would,  although  giving  the 
landlord  no  power  of  re-entry  under  a  proviso,  have  amounted  to  a 
forfeiture  at  law :  Duke  of  Somerset  v.  Goarlay,  1  V.  &  B.  68,  73. 

A  strong  case,  however,  was  necessary  to  be  made  on  the  part  of 
the  defendant,  for  the  Court,  in  refusing  specific  performance,  pre- 
vented the  question  of  forfeiture  from  being  tried  at  law;  and 
therefore,  before  it  refused  its  interference,  it  required  to  be  well 
satisfied  that  there  had  been  a  forfeiture  on  which  an  ejectment 
could  be  maintained:  per  Sir  George  Turner,  V.-C,  9  Hare,  691; 
and  see  Rogers  v.  Tudor,  6  Jur.  N.  S.  692;  Parker  v.  Taswell,  2  De 
G.  &.  Jo.  559,  573;  Hare  v.  Barges,  5  W.  R.  585. 

Specific  performance,  however,  to  grant  a  lease  may,  it  seems,  be 
decreed  where  breaches  of  covenant  have  been  of  a  trivial  character, 
and  for  which  merely  nominal  damages  would  be  obtained,  or  where 
breaches  have  been  waived  (Walker  v.  Jeffreys,  1  Hare,  341,  352. 
And  see  Besant  v.  Wood,  12  Ch.  D.  605),  or  were  of  such  a  nature 
as  the  Court  would  relieve  against  (Gregory  v.  Wilson,  9  Hare,  683; 
and  see  Walker  v.  Jeffreys,  1  Hare,  341;  Parker  v.  Taswell,  2  De 
G.  &  J.  559),  or  where  the  landlord  made  no  complaint  until  pro- 
ceedings were  taken  by  the  tenant:  Mundy  v.  Jolliffe,  5  My.  &  Cr. 
167,  177. 

Where  there  was  no  clause  of  re-entry  for  breach  of  a  covenant, 
as,  for  instance,  a  breach  of  a  covenant  to  repair,  the  Court  would 
not  refuse  specific  performance  of  a  covenant  to  renew  a  lease, 
merely  because  there  was  a  breach  of  the  covenant  to  repair,  for  the 
lessor  might  recover  damages  at  law  for  the  breach:  Hare  v.  Burges, 

5  W.  R.  585. 

And  the  erection  by  an  intended  lessee  on  the  premises  which  he 
had  agreed  to  take  on  a  building  lease,  of  buildings  which 
were   not  necessarily  a  nuisance  to  the  *  neighbouring   [  *1278  | 
lands  of  the  lessor,  was  held  to  be  no  objection  to  specific 
performance  of  the  agreement  for  a  lease:   Gorton  v.   Smart,   1   S. 

6  S.  66. 

Where  specific  performance  of  an  agreement  for  a  lease  was  de- 
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creed,  notwithstanding  it  was  doubtful  whether  breaches  of  cove- 
nant had  not  taken  place  which  would  enable  the  lessor  to  re-enter, 
the  Court  would  direct  the  lease  to  be  dated  at  a  period  antecedent 
to  the  alleged  breaches,  and  would  require  from  the  plaintiff  an 
undertaking  to  admit  in  any  action  that  the  lease  was  executed  on 
the  day  of  its  date;  Pain  v.  Combs,  1  De  G  &  J.  34;  S.  C,  3  Sm. 
&  Giff.  449;  LillieY.  Legh,  3  De  G.  &  J.  204;  Poyntz  v.  Fortune, 
27  Beav.  393;  Rankin  v.  Lay,  2  De  G  F.  &  Jo.  65;  Powell  v.  Love- 
grove,  8  De  G  Mac.  &  G.  365;  Browne  v.  Marquis  of  Sligo,  10  Ir. 
Ch.  E.  1;  Cartan  v.  Bury,  lb.,  387. 

Since,  however,  the  passing  of  the  Judicature  Act,  the  High  Court 
would  at  once  decide  all  questions  in  such  cases. 

Specific  performance  would  be  decreed  of  a  contract  to  sell  the 
fee  where  it  was  independent  of  a  contract  to  grant  a  lease,  a  for- 
feiture of  which  has  been  incurred  by  the  acts  of  the  plaintiff,  al- 
though the  two  contracts  might  be  contained  in  the  same  instru- 
ment Thus,  in  Green  v.  Low,  22  Beav.  625,  the  defendant  agreed 
to  grant  a  lease  of  a  plot  of  ground  to  the  plaintiff  upon  his  build- 
ing a  villa  of  a  certain  value  thereon,  which  he  was  to  keep  insured 
in  the  joint  names  of  himself  and  the  defendant  in  a  particular 
office.  And  it  was  also  agreed,  that  if  the  plaintiff  should  not  per- 
form the  agreement  on  his  part,  the  agreement  for  a  lease  was  to  be 
void,  and  that  the  defendant  might  re-enter.  The  agreement  contain- 
ed a  further  stipulation,  according  to  which  the  plaintiff  was^to 
have  the  option  of  purchasing  the  fee  within  two  years.  The  plain- 
tiff erected  the  villa,  but  insured  in  the  wrong  office,  and  in  his  own 
name  only.  It  was  held  by  Sir  John  Romilly,  M.R.,  that  the  right 
to  purchase  being  independent  of  the  right  to  a  lease,  the  plaintiff 
was  entitled  to  specific  performance  of  the  contract  to  sell  to  him 
the  fee. 

III.  What  breaches  of,  or  non-compliance  with,  the  penal  stipu- 
lations in  contracts  deemed  in  Courts  of  equity  essential,  have  not 
ordinarily  been  relieved  against  therein.  ]  — As  a  general  rule  equity 
would  not  relieve  against  forfeiture  arising  from  the  breach  of  cove- 
nants, where  compensation  could  not  be  made;  for  instance,  where 
a  forfeiture  had  been  incurred  by  a  breach  of  a  covenant  to  repair: 
Gregory  v.  Wilson,  9  Hare,  683,  689. 

With  regard,  however,  to  covenant  to  repair,  a  distinc- 
[  *  1279  ]  tion  *  was  taken  between  covenants  to  repair  generally  and 
covenants  to  lay  out  a  specific  sum  in  a  given  time ;  it 
seems,  however,  that  whatever  might  have  been  formerly  the  practice, 
that  Courts  of  equity  would  in  later  times,  in  neither  case,  in  the  ab- 
sence of  special  circumstances,  give  relief.  Lord  Macclesfield  indeed, 
in  Hack  v.  Leonard,  9  Mod.  90,  relieved  a  tenant  against  a  verdict  ob- 
tained against  him  in  ejectment,  for  breach  cf  a  general  covenant  to  re- 
pair, observing,  he  could  not  apprehend  what  damage  the  landlord 
could  sustain,  if  the  lessee  suffered  the  buildings  to  be  out  of  repair,  so 
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as  he  kept  the  main  timber  from  being  rotten,  and  left  all  in  good 
repair  before  the  end  of  the  term;  therefore  it  was  referred  to  the 
Master  to  see  what  damage  was  done  (if  any)  by  non- performance 
of  the  covenants,  and  at  what  time.  And  see  Webber  v.  Smith,  2 
Yern.  108;  S.  C,  1  Eq.  Ca.  Ab.  115,  pi.  14. 

In  Sanders  \.  Pope,  12  Ves.  282,  290  (where,  however,  the  ques- 
tion was  as  to  a  covenant  to  lay  out  a  specific  sum),  Lord  Erskine 
seems  to  have  thought  that  equity  would  relieve  even  in  the  case  of 
a  general  covenant  to  repair  merely,  though  he  said  that  it  might 
be  a  case  of  very  complicated  consideration  and  much  detail,  as  to 
what  would. put  the  party  in  the  same  situation,  though  even  in 
such  cases  Courts  of  equity  had  gone  a  great  way.  The  authority, 
however,  of  Webber  v.  Smith,  and  Hack  v.  Leonard,  was  denied 
most  strongly,  both  by  Lord  Eldon  and  Baron  Richards.  See  Hill 
v.  Barclay,  16  Ves.  406;  18  Ves.  61;  Bracebridge  v.  Bucktey,  2 
Price,  215. 

The  opinion  expressed  by  Lord  Macclesfield,  in  Hackv.Leonard,and 
adopted  by  Lord  Erskine,  in  Sanders  v.  Pope,  12  Ves.  294,  that  if  the 
repairs  were  not  done  until  the  close  of  the  term,  the  landlord  would 
have  his  premises  in  better  order  than  if  they  had  been  done  sooner, 
has  been  disapproved  of  by  Lord  Eldon  in  the  strongest  terms.  "The 
Court,"  said  his  Lordship,  "is  surely  not  authorised  so  to  deal  with 
contracts.  .  .  .  It  is  taking  a  prodigious  liberty  with  a  contract  by 
which  the  tenant  has  undertaken  forthwith  to  repair,  and  to  keep 
the  premises  in  repair  constantly,  in  order  that  the  landlord  may, 
during  the  whole  currency  of  the  term,  have  the  property,  if  re- 
turned upon  his  hands,  in  exactly  the  state  he  intended.  If  this 
doctrine  can  be  maintained  in  general  cases,  what  is  to  be  said  of 
the  case  where,  the  Court  administering  this  species  of  equity,  the 
tenant  has  become  bankrupt  before  the,  end  of  the  term,  the  as- 
signees refuse  to  take  to  the  lease,  and  the  premises  are  thrown  back 
to  the  lessor  in  a  state  of  utter  non-repair?  Would  that 
be  anything  like  an  execution  of  the  *  contract?"  Hill  [  *1280] 
v.  Barclay,  18  Ves.  62. 

With  regard  to  a  covenant  to  lay  out  a  specific  sum  within  a  given 
time,  in  an  early  case  relief  was  refused  on  breach  of  the  covenant 
(Barker  v.  Holden,  1  Vern.  316;  S.  C,  1  Eq.  Ca.  Ab.  28,  pi.  5);  but 
in  Sanders  v.  Pope,  12  Ves.  282,  Lord  Erskine,  distinguishing  be- 
tween a  general  covenant  to  repair,  and  a  covenant  to  lay  out  a 
specific  sum  within  a  given  time,  granted  the  relief,  as  he  considered 
that  complete  compensation  might  be  made.  In  Hill  v.  Barclay, 
16  Ves.  402,  403:  18  Ves.  56,  Lord  Eldon,  although  he  did  not  ex- 
pressly overrule  Sanders  v.  Pope,  for  he  distinguished  it  from  that 
case  upon  grounds  since  held  immaterial,  refused  relief.  However, 
in  a  case  in  the  Exchequer  (Bracebridge  v.  Buckley,  2  Price.  200), 
which  must  be  considered  as  distinctly  overruling  Sanders  v.  Pope, 
it  was  held,  after  an  elaborate  consideration  of  the  authorities  by 
Richards,  B.,  Graham,B.,  and  Thompson,  C.  B.,  dissentiente  Wood, 
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B.,  that  a  lessee,  who,  in  breach  of  a  covenant,  had  omitted  to  lay 
out  a  specific  sum  of  money  in  a  given  time,  was  not  entitled  to  relief 
in  equity. 

Lord  Eldon,  indeed,  distinguished  Hill  v.  Barclay  from  Sanders 
v.  Pope,  on  the  ground  that,  in  the  latter  case,  there  had  been  no 
demand,  or  notice  given  to  repair;  but  it  was  held,  in  Bracebridge 
v.  Buckley,  2  Price,  200,  that  in  the  absence  of  any  stipulation  in 
the  lease  rendering  a  demand  or  notice  necessary,  it  is  immaterial; 
for,  as  observed  by  Thompson,  C.  B.,  "If  a  man  covenant  to  do  an  act 
within  a  certain  time,  no  demand  is  necessary;  and  a  neglect  of 
performance  is  tantamount  to  a  refusal  in  law:"  2  Price,  213.  In 
Hill  v.  Barclay,  as  observed  by  Graham,  B.,  and  Thompson,  C.  B., 
the  landlord  was  partly  obliged  to  give  notice  by  the  terms  of  the  cove- 
nant, which,  in  that  respect,  was  particularly  worded:  2  Price,  228- 
230. 

It  has  not  been  decided  whether,  under  a  general  covenant  to  re- 
pair, notice  from  the  landlord  to  repair  is  necessary:  it  is,  however, 
presumed,  that,  as  it  is  not  necessary  on  a  covenant  to  insure  {Rolfy. 
Harris,  2  Price,  206-209;  Green  v.  Bridges,  4  Sim.  96),  it  is  imma- 
terial. Hill  v.  Barclay,  18  Ves.  62;  Job  v.  Banister,  2  K.  &  J.  374; 
3  Jur.  N.  S.  93;  26  L.  J.  (Ch.)  125.  But  see  now  44  &  45  Vict. 
c.  41,  s.  14,  subs.  1,  post,  1291. 

Trustees  of  leasehold  houses  for  tenant  for  life  and  remainder- 
man, are  bound  out  of  the  rents  of  the  tenant  for  life,  to  keep  the 
house  in  such  repair  as  to  avoid  forfeiture,  and  for  this  purpose  the 
Court  will  appoint  a  receiver,  though  the  tenant  for  life  may  have 
offered  to  deposit  a  sum  of  money  as  an  indemnity  to  the  trustees: 

In  re  Fowler,  16  Ch.  D.  723. 
[*  1281  ]  *  It  is  clear  that  a  Court  of  equity  could  not  formerly 
grant  any  relief,  where  a  tenant  had  committed  a  breach 
of  covenant  by  omitting  to  insure,  even  if  he  had  made  considerable 
expenditure  in  improvements;  and  the  omission  to  insure  was  con- 
sidered stronger  against  the  tenant  than  the  omission  to  repair, 
because  in  the  latter  case,  the  landlord  might,  by  exercising  due 
vigilance,  see  to  the  observance  of  the  covenant;  but  in  the  former, 
where  the  lessee  had  undertaken  to  keep  insured,  the  landlord  must 
rely  upon  him  for  the  fulfilment  of  his  obligation:  See  Reynolds  v. 
Pitt,  19  Ves.  134;  Bracebridge  v.  Buckley,  2  Price,  218;  White  v. 
Warner,  2  Mer.  459;  Green  v.  Bridges,  4  Sim.  96;  Gregory  v. 
Wilson,  9  Hare,  683. 

A  covenant,  however,  by  the  lessee  to  insure  the  demised  pre- 
mises in  the  names  of  himself  and  the  lessor,  although  not  literally 
performed  by  an  insurance  in  the  name  of  the  lessor  only,  is  yet  so 
far  substantially  performed  for  the  benefit  of  the  lessor,  that  he 
could  not  recover  for  a  breach  of  the  covenant  ;  the  stipulation  for 
the  insurance  in  the  name  of  the  lessee  being  for  the  exclusive  ben- 
efit of  the  latter,  he  is  at  liberty  to  dispense  with  it  :  Havens  v. 
Middleton,  10  Hare,  641. 
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The  legislature,  however,  conferred  upon  the  Courts  of  equity 
power  to  relieve  against  forfeiture  for  non-insurance  in  certain 
cases.  See  the  Act  to  further  Amend  the  Law  of  Property  and  to 
Relieve  Trustees  (22  &  23  Vict.  c.  35),  whereby  it  is  enacted  that 
"a  Court  of  equity  shall  have  power  to  relieve  against  a  forfeiture 
for  breach  of  a  covenant  or  condition  to  insure  against  loss  or 
damage  by  fire,  where  no  loss  or  damage  by  fire  has  happened,  and 
the  breach  has  in  the  opinion  of  the  Court,  been  committed  through 
accident  or  mistake,  or  otherwise  without  fraud  or  gross  negligence, 
and  there  is  an  insurance  on  foot  at  the  time  of  the  application  to 
the  Court  in  conformity  with  the  covenant  to  insure,  upon  such 
terms  as  the  Court  may  deem  fit"  (sect.  4) ;  see  Page  v.  Bennett,  2 
Giff.  117. 

The  Court,  where  relief  shall  be  granted,  is  to  direct  a  record  of 
such  relief  having  been  granted  to  be  made  by  endorsement  on  the 
lease  or  otherwise  (sect.  5),  but  is  to  have  no  power  under  the  Act 
to  relieve  the  same  person  more  than  once  in  respect  of  the  same 
covenant  or  condition;  nor  where  a  forfeiture  under  the  covenant 
in  respect  of  which  relief  is  sought  shall  have  been  already  waived 
out  of  Court  in  favour  of  the  person  seeking  the  relief  (sect.  6). 

The  person  entitled  to  the  benefit  of  a  covenant  on  the  part  of  a 
lessee  or  mortgagor  to  insure  against  loss  or  damage  by  fire  shall, 
on  loss  or  damage  by  fire  happening,  have  the  same  ad- 
vantage from  any  then  subsisting  *  insurance  relating  to  [  *  1282  ] 
the  building  covenanted  to  be  insured,  effected  by  the 
lessee  or  mortgagor  in  respect  of  his  interest  under  the  lease  or  in 
the  property,  or  by  any  person  claiming  under  him,  but  not  effected 
in  conformity  with  the  covenant,  as  he  would  have  from  an  insur- 
ance effected  in  conformity  with  the  covenant  (sect.  7). 

Where,  on  the  bond  fide  purchase  after  the  passing  of  the  Act  of 
a  leasehold  interest  under  a  lease  containing  a  covenant  on  the  part 
of  a  lessee  to  insure  against  loss  or  damage  by  fire,  the  purchaser 
is  furnished  with  the  written  receipt  of  the  person  entitled  to  receive 
the  rent,  or  his  agent,  for  the  last  payment  of  rent  accrued  due 
before  the  completion  of  the  purchase,  and  there  is  subsisting  at 
the  time  of  the  purchase  an  insurance  in  conformity  with  the  cove- 
nant, the  purchaser  or  any  person  claiming  under  him  shall  not  be 
subject  to  any  liability,  by  way  of  forfeiture  or  damages,  or  other- 
wise, in  respect  of  any  breach  of  the  covenant  committed  at  any 
time  before  the  completion  of  the  purchase,  of  which  the  purchaser 
had  not  notice  before  the  completion  of  the  purchase;  but  this  pro- 
vision is  not  to  take  away  any  remedy  which  the  lessor  or  his  legal 
representatives  may  have  against  the  lessee  or  his  legal  represent- 
atives for  breach  of  covenant  (sect.  8). 

The  preceding  provisions  are  applicable  to  leases  for  a  term  of 
years  absolute,  or  determinable  on  a  life  or  lives,  or  otherwise,  and 
also  to  a  lease  for  the  life  of  the  lessee  or  the  life  or  lives  of  any 
other  person  or  persons  (sect.  9). 

461 


*  1283  SLOMAN  V.  WALTER. 

The  Court  has  jurisdiction  to  relieve  against  a  breach  of  a  cove- 
nant to  insure,  committed  after  the  date  of  the  Act  (22  &  23  Vict. 
c.  35),  arising  on  a  lease  dated  before  the  passing  of  the  Act:  Page 
v.  Bennett,  2  Giff.  117. 

Similar  jurisdiction  was  conferred  upon  the  Courts  of  Common 
Law  by  the  Common  Law  Procedure  Act  1860  (23  &  24  Vict.  c. 
126),  which  enacts  that  in  case  of  any  ejectment  for  a  forfeiture 
for  breach  of  a  covenant  or  condition  to  insure  against  loss  or 
damage  by  fire,  the  Court  or  judge  shall  have  power  upon  rule  or 
summons,  to  give  relief  in  a  summary  manner,  but  subject  to  ap- 
peal as  hereinafter  mentioned,  in  all  cases  in  which  such  relief  may 
now  be  obtained  in  the  Court  of  Chancery  under  the  provisions  of 
22  &  23  Vict.  c.  35,  and  upon  such  terms  as  would  be  imposed  in 
such  Court  (sect.  2).  And  where  such  relief  shall  be  granted,  the 
Court  or  a  judge  thereof  shall  direct  a  minute  thereof  to  be  made 
by  indorsement  on  the  lease  or  otherwise  sect.  3). 

Both  the  sections  from  4  to  9  of  22  &  23  Vict.  c.  35,  and  section 
2  of  the  Common  Law  Procedure  Act  1860,  have  been  repealed 
from  and  after  the  31  Dec.  1881,  by  the  Convevancing 
[  *  1283  ]  and  Law  *  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
sect.  14,  sub-s.  7,  by  the  14th  section  of  which  Act  very 
extensive  powers  to  release  in  cases  of  forfeiture  is  given  to  the 
Court:  see  post,  p.  1290. 

A  breach  of  a  covenant  to  make  a  roadway  in  front  of  a  particular 
house  would  not  be  relieved  against  in  equity,  because,  if  made  be- 
fore the  roadway  in  front  of  adjacent  houses  is  made,  it  would  be 
continually  cut  up  and  useless:  Nokes  v.  Gibbon,  3  Drew.  681. 

Nor  would  Courts  relieve  against  a  breach  of  a  covenant  to  erect 
houses  within  a  specified  period:  Croft  v.  Goldsmid,'  24  Beav.  312. 
See  Jones  v.  St.  John's  College,  6  L.  R.  Q.  B.  115. 

Equity  would  not  relieve  a  lessee,  who,  contrary  to  his  covenant, 
did  not  cultivate  land  in  a  husbandlike  manner  (Hills  v.  Rowland,  4 
De  G.  Mac.  &  G.  430),  or  who  carried  on  a  trade  without  a  licence 
(Macher  v.  The  Foundling  Hospital,  1  V.  &B.  187);  or  a  lessee  who 
assigned  without  licence:  "for  he  cannot,"  observed  Lord  Eldon, 
"show  that,  by  the  assignment,  the  lessor  sustains  no  damage :  that, 
on  the  contrary,  he  the  lessee,  is  a  beggar,  who  could  not  pay  the 
rent,  and  the  assignee  a  solvent  tenant;  that  the  lessor  is  therefore 
in  a  better  condition,  having  two  persons  answerable  to  him  instead 
of  one  tenant,  under  the  circumstances  I  have  mentioned.  The  an- 
swer is,  that  the  Court  cannot  estimate  the  damage.  The  fact,  as 
it  is  alleged,  may  be  true  at  this  moment;  but  the  consideration, 
whether  the  lessor  is  to  gain  or  lose  by  having  a  tenant  put  upon  him, 
must  run  through  the  whole  continuance  of  the  lease;  it  is  sufficient 
that  the  lessor  insists  upon  his  covenant,  and  no  one  has  a  right  to 
put  him  in  a  different  situation:"  Hill  v.  Barclay,  18  Ves.  36;  and 
see  Wafer  v.  Mocato,  9  Mod.  112;  Wadman  v.  Calcraft,  10  Ves.  67; 
Lovat  v.  Lord  Ranelagh,  3  V.  &  B.  24;  Bracebridge  v.  Buckley,  2 
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Price,  200,  221.  Upon  the  same  principle,  in  Descarlett  v.  Dennett, 
9  Mod.  22,  Sir  Joseph  Jekyll,  M.R.,  refused  to  relieve  a  lessee,  who, 
contrary  to  a  particular  covenant  which  he  had  entered  into,  not  to 
suffer  persons  to  make  use  of  a  way  over  part  of  the  lands  demised, 
had  put  up  a  gate  at  the  entrance  of  the  close,  and  permitted  any 
person  to  pass  over  the  way,  requiring  them  to  pay.  "Fur  the  Chan- 
cery," said  his  Honor,  "cannot  relieve  the  non -performance  of  a  cov- 
enant or  condition,  the  prejudice  in  breach  of  which  cannot  be  esti- 
mated by  damages.  This  tends  to  the  prejudice  of  the  inheritance, 
inasmuch  as  it  may  hereafter  amount  to  an  evidence  for  a  prescrip- 
tion over  the  close.  The  case  of  an  entry  for  non-payment  of  rent 
is  very  different;  for  there  the  loss  is  certain,  and  may  be  recom- 
pensed by  damages.  This  has  been  a  settled  rule  in 
equity;"  and  see  Bracebridge  v.  *  Buckley,  2  Price,  221,  [*  1284] 
where  this  case  is  approved  of. 

If  there  were  breaches  of  several  covenants  in  a  lease,  and  there 
were  any  one  of  them  with  respect  to  which  there  existed  no  equit- 
able ground  for  relief,  although  there  might  be  as  to  all  the  others 
the  most  unquestionable  right  to  relief  in  equity,  the  Court  would 
not  interfere  to  prevent  the  lessor  from  recovering  in  an  action  of 
ejectment  founded  on  those  breaches :  Nokes  v.  Gibbon,  3  Drew.  693. 

It  seems,  that  in  the  absence  of  any  fraud  or  acquiescence  on  the 
part  of  the  lord,  the  Court,  as  was  decided  in  the  principal  case, 
could  not  relieve,  in  the  case  of  the  forfeiture  of  customary  estates 
and  copyholds,  by  acts  of  the  tenant,  contrary  to  the  contract  im- 
posed upon  him  by  the  law:  Hill  v.  Barclay,  18  Ves.  64.  See,  how- 
ever, and  consider  the  cases  cited  in  the  principal  case  of  Peachy  v. 
Duke  of  Somerset,  in  which  relief  was  granted. 

But  although  a  Court  of  equity  would  not  give  relief  to  a  copy- 
holder agaiust  a  forfeiture  properly  incurred,  it  had  concurrent  juris- 
diction with  Courts  of  law  to  relieve  a  copyholder  against  an  illegal 
seizure  of  the  property  by  the  lord :  Andrews  v.  Hulse,  4  K.  &  J.  392. 

But  the  Court  would  not  upon  an  interlocutory  application  at  the 
suit  of  copyhold  tenants  in  a  bill  to  establish  certain  customs  dis- 
puted by  the  lord  of  the  manor,  restrain  the  lord  from  prosecuting 
his  legal  rights  against  one  of  such  tenants  in  respect  of  an  alleged 
forfeiture:  Lord  Sefton  v.  Lord  Salisbury,  7  W.  R.  (V.-C.  W.)  272. 

Where,  in  public  undertakings,  there  was  a  stipulation  that  share- 
.  holders,  on  non-payment  of  calls,  should  forfeit  their  shares,  equity, 
upon  grounds  of  public  policy,  and  from  the  necessity  of  punctuality 
in  payment  in  such  cases,  would  refuse  to  interfere,  and  grant  relief 
upon  forfeiture.  Thus,  in  Sparks  v.  The  Company  of  the  Proprietors 
of  the  Liverpool  Waterworks,  13  Ves.  428,  Sir  William  '■'rant,  M.R., 
refused  to  relieve  against  a  forfeiture  under  a  bye- law  of  an  incor- 
porated company  for  waterworks,  which  provided,  that  the  members 
receiving  notice  of  default  in  paying  a  call  should  incur  forfeiture 
by  non-payment  ten  days  after,  although  the  non-payment  arose 
from  ignorance  of  the  call,  absence  from  town  when  the  notice  was 
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sent,  and  other  accidental   circumstances.     "This    bill,"  said    his 
Honor,  "is  founded  in  forfeiture,  and  upon  the  ground,  that  the 
plaintiff  did  not  consider  himself  as  a  partner,  and  offering  compen- 
sation, and  praying  to  be  relieved  from  the  forfeiture.     The  parties 
might  contract  upon  any  terms  they  thought  fit,  and  might  impose 
terms  as  arbitrary  as  they  pleased.     It  is  essential  to  such  transac- 
tions.    This  struck  me  as  not  like  the  case  of  individuals. 
[  *  1285  ]  *  If  this  species  of  equity  is  open  to  parties  engaged  in 
these  undertakings  they  could   not  be  carried  on.     It  is 
essential  that  the  money  should  be  paid,  and  that  they  should  know 
what  is  their  situation.     Interest  is  not  an  adequate  compensation, 
even  among  individuals,  much  less  in  these  undertakings.      In  par- 
ticular cases  interest  might  be  a  compensation,  but  in  the  majority  of 
cases  it  is    no  compensation,   from  the  uncertainty  in  which  they 
may  be  left.     The  effect  is  the  same,  whether  money  has  been  paid 
or  not.     They  know  the  consequence;    the  party  making  default  is 
no  longer  a  member;  but  if  a  party  can  in  equity  enter  into  a  dis- 
cussion of  the  circumstances,  each  may  bring  his  suit.     They  must 
remain  a  considerable  time,  to   see  whether  a   suit  will  be  begun, 
and  before  the  suit  can  be  decided.     They  do  not  know  when  any 
member  will  sue.     If  a  bill  is  to  be  permitted,  there  cannot  be  any 
certainty  that  every  member  who  has  made  default  may  not  file  a 
bill.     Can  the  Court  impose  a  limitation  of  the  period  when  bills 
may  be  filed  ?     If  the  Court  ever  began  to  deal  with  these  cases,  the 
number  must  be  infinite.     This  is  the   mode  which  a  party  has  to 
withdraw  from  a  losing  concern.      Why  is  not  this  equity  open  to 
contractors  for  the  government  loans  ?     Why  may  not  they  come 
here  to  be  relieved,  when  they  have  failed  in  making  their  deposit  ? 
And  if  they  could  have  relief,  how  could  government  go  on  ?     It 
would  be  just  as  difficult  for  these  undertakings  to  go  on.     If  com- 
pensation cannot  be  effectually  made,  it  ought  not  to  be  attempted. 
It  would  be  hazardous  to  entertain   such  a  bill.     Accident  here  is 
only  the  want  of  precaution.     The  plaintiff  did  not  inform  himself 
of  the  orders  and  rules  of  the  company.   It  was  easy  for  the  plaint- 
iff to  direct  the  secretary  to  send  the  notices  as  he  pleased.     The 
Court  cannot  relieve  against  such  accidents.     The  plaintiff  ought  to 
have  taken  all  due  pains  to  inform  himself."  His  Honor  afterwards 
mentioned  a  late  instance  in  Ireland  of  a  person  who,  after  having 
paid  some  instalments  on  a  loan,  neglected  to  make  a  further  pay- 
ment, and  forfeited  the  instalments  he  had  paid.     He  petitioned 
Parliament  for  relief,  but  without  success.     With  reference  to  this 
case,  Mr.  Eden,  in  his  work  on  injunctions,  p.  22,  note  (b),  observes 
that  there  is  a  case  in  the  Hargrave  MSS.,  in  which  Lord  Harcourt 
relieved  a  member  of  a  benefit  society  against  a  forfeiture  incurred 
bv  neglecting  to  pay  the  weekly  instalments;    but  that  the  reason- 
ing of   Sir  W.  Grant  is  so  conclusive   and   satisfactory,  that  it  is 
probable,  if  the  question  should  ever  be  agitated  again,  that  his  de- 
cision would  be  adhered  to.     See  Prendergast  v.  Turton,  1  Y.  &  C. 
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C.  C.  98,  110,  111,  112;  Naylor  v.  South  Devon  Railway 

*  Company,    1    De  G.  &  Sm.   32;  Sudloiv  v.  The  Dutch  [  *  1280] 

Rhenish  Railway  Company,  2 1  Beav.  43. 

The  result  of  a  forfeiture  of  shares  may  relieve  the  shareholder 
from  being  a  contributory  ( Woo  last  on' s  case,  4  De  G.  &  Jo.  137; 
Marshal?.  Glamorgan  IronCompany,  7  L.  It.  Eq.  L29;  InreCobre 
Copper  Mine  ( Company,  9  L.  R.  Eq.  107),  but  not  if  the  shares  were 
forfeited  by  the  directors  ultra  aires  (Spackman  v.  Evans,  3  L.  R. 
Ho.  Lo.  171;  and  see  Lord  Belhaven's  case,  3  De  G.  J.  &  S.  41; 
Stanhope's  case,  1  L.  JR.  Ch.  App.  161;  Dixon's  case,  5  L.  R.  Ch. 
App.  79);  or  where  fraudulently  forfeited,  not  for  the  benefit  of  the 
company,  but  for  the  purpose  of  relieving  the  shareholder  from 
liabilities:  Richmond's  case  and  Painter's  case,  4  K.  &  J.  305. 

As  to  the  liability  of  past  members  of  companies  in  respect  of 
shares  extinguished  by  forfeiture,  see  In  re  The  Blakeley  Ordnance 
Company,  Creyke's  case,  5  L.  R.  Ch.  App.  63;  Bridgets  case  and 
NeilVs  case,  4  L.  R.  Ch.  App.  200. 

Where  a  company  authorised  to  buy  land  for  purposes  beneficial 
to  the  public  enters  jnto  a  contract  with  a  landowner  that  if  a  por- 
tion of  the  purchase-money,  which  the  company  is  to  pay  him,  re- 
mains unpaid  on  a  particular  day,  he  shall  be  entitled  to  take  back 
the  land  with  all  the  works  which  have  been  executed  upon  it  by 
the  company,  such  contract  would,  it  seems,  be  void  as  ultra  vires, 
unless  it  could  be  construed  as  a  mere  penalty  which  could  be  re- 
lieved against  in  equity.  In  Re  Dagenham  (Thames)  Dock  Com- 
pany, Ex  parte  Hulse,  8  L.  R.  Ch.  App.  1022. 

Where  there  is  no  clause  in  the  deed  of  a  Joint  Stock  Company 
conferring  on  the  directors  a  general  power  to  forfeit  shares,  they 
have  no  implied  power  to  do  so:  In  re  The  National  Patent  Steam 
Fuel  Company,  7  W.  R.*(V.-C.  K.)  309. 

And  the  power  of  co-adventurers  to  forfeit  the  shares  of  one  of 
their  number  for  non-payment  of  calls,  is  not  necessarily  incident  to 
a  mining  adventure  conducted  on  the  cost-book  principle:  Clarke 
v.  Hart,  0  Ho.  Lo.  Ca.  033. 

Where  such  power  exists  by  agreement  between  the  parties,  it  is 
to  be  treated  as  strictissimi  juris,  like  a  power  of  forfeiture  with  re- 
spect to  an  estate,  and  the  forms  to  be  observed  in  declaring  the 
forfeiture  must  be  strictly  followed:  lb.  And  where  an  agreement 
to  work  mines  on  the  cost-book  principle  has  been  entered  into  by 
several  persons,  the  written  statement  of  one  of  them  (made  sub- 
sequently to  the  date  of  the  agreement)  that  his  shares  are  liable  to 
forfeiture,  on  non-payment  of  calls,  will  not  affect  his  rights  under 
the  agreement :  lb. 

A  resolution  of  forfeiture  by  directors  must  be  passed 
according  to  the  terms  of  the  article,    *  otherwise  it  will   [  *  1287  ] 
be  invalid.     Thus  where,  according  to  the  articles  of  as- 
sociation, no  shares  could  be  forfeited  except  by  a  resolution  passed 
by  all  the  directors,  a  resolution  passed  by  four  out  of  five  will  be 

*  30    WHITE  ON   EQUITY. — VOL.  2.  465 


*.12S8  SLOMAN  V.  WALTER. 

illegal:  Goulton  v.  London  Architectural  Brick  and  Tile  Company. 
W.  N.  1877,  p.  141.  So  a  resolution  of  directors  declaring  shares 
qf  a  shareholder  forfeited  for  non  payment  of  calls  will  be  invalid, 
if  the  notice  to  the  shareholder  claim  interest  from  the  day  of  the 
call  instead  of  from  the  day  fixed  for  its  payment  by  clause  6,  table 
A,  of  the  Companies  Act,  1862  (clauses  16,  17) :  Johnson  v.  Little's 
Iron  Agency,  5  Ch.  D.  687,  W.  N.  1877,  p.  78. 

Mere  laches,  moreover,  do  not  disentitle  the  holder  of  shares  to 
equitable  relief  against  an  invalid  declaration  of  forfeiture:  The 
Garden  Gully  United  Quartz  Mining  Company  v.  M' Lister,  1  App. 
Cas.  39. 

The  principle  applicable  to  cases  of  contract  between  the  parties, 
was  held  not  applicable  to  the  provisions  of  an  Act  of  Parliament 
or  conditions  in  law.  For  although,  as  we  have  seen,  in  cases  of 
contract  between  parties,  equity  will  often  relieve  against  penalties 
and  forfeitures,  where  compensation  can  be  granted,  relief  against 
the  pi'ovisions  of  a  statute  can  never  be  given:  Keating  v.  Sparrow, 
1  Ball.  &  B.  367,  373,  374;  In  re  Brain,  18  L.  B.  Eq.  389,  410. 

Thus  penalties  imposed  by  a  Benefit  Building  Society,  in  accord- 
ance with  their  rules  under  the  Friendly  Societies  Act  (6  &  7  Will. 
4,  c.  32),  could  not  be  relieved  against  in  equity,  nor  can  a  borrow- 
ing member  redeem  a  mortgage  to  the  society  without  paying  the 
fines  which  he  has  incurred  (Parker  v.  Butcher,  3  L.  B.  Eq.  762); 
but  the  fines,  according  to  the  terms  of  the  Act,  must  be  reasonable, 
otherwise  they  cannot  be  enforced.  See  Lovejoy  v.  Mulkern,  W.  N. 
1877,  p.  127,  varying  S.  C.  p.  74;  Parker  v.  Butcher,  3  L.  B.  Eq. 
762;  Pilkvngton  v.  Baker,  W.  N.  1877,  p.  210.  Sed  vide  Clarkson 
v.  Henderson,  14  Ch.  D.  348. 

It  should  be  remembered  that  the  14th  section  of  the  Conveyanc- 
ing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  contain- 
ing restrictions  on  and  relief  against  forfeiture  of  leases  (see  post, 
p.  1290),  applies,  although  the  proviso  or  stipulation  under  which 
the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in  a  lease  in 
pursuance  of  the  directions  of  an  Act  of  Parlianment:  sect.  14, 
subs.  4. 

IV. — How  far  accident,  fraud,  surprise,  or  acquiescence  are  suf- 
ficient to  prevent  a  party  from  taking  advantage  of  a  forfeiture.] — 
If,  either  by  unavoidable  accident,  by  fraud,  by  surprise,  or  ignor- 
ance not  wilful,  parties  might  have  been  prevented  from 
[  *  1288]  executing  a  covenant  literally,  a  Court  of  *  equity  would 
interfere,  and,  upon  compensation  being  made,  the  party 
having  done  everything  in  his  power,  and  being  prevented  by  the 
means  alluded  to,  would  give  relief;  (per  Lord  Alvanley,  M.  B,,  in 
Eaton  v.  Lyon,  3  Ves.  693;)  because,  although  at  law  a  covenant 
must  be  strictly  and  literally  performed,  in  equity  it  would  suffice 
if  it  were  really  and  substantially  performed  according  to  the  true 
intent  and  meaning  of  the  parties,  so  far  as  circumstances  would 
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admit.  And  see  Hill  v.  Barclay,  18  Yes.  02,  whore  Lord  Eldon 
expressly  guards  his  observations  which  are  strongly  against  relief 
being  granted  in  ordinary  cases  from  being  taken  to  apply  to  cases 
of  accident  and  surprise;  the  effect  of  the  weather,  for  instance,  in 
that  case,  or  permissive  want  of  repair,  the  landlord  standing  by 
andlookingon.  See Hannam  v.  South  London  Waterworks  Company, 
2  Mer.  01 ;  Bamford  v.  Creasy,  3  Giff.  675;  Meek  v.  Carter,  6  W.  R. 
(V.-C.  S.)  852;  Burkev.  Prior,  15  Ir.  Ch.  Rep.  106.  [Equity  will 
relieve  when  penalties  are  accidentally  incurred,  but  it  will  not  in- 
terpose to  remedy  an  accident  which  is  tin'  result  of  gross  neglect 
or  fraud  on  the  part  of  the  party  seeking  relief:  Barnett  v.  Turn- 
pike Co.,  15  Vt.  757;  Ins.  Co.  v.  Hodgson,  7  Cranch,  336.] 

And  equity  would  relieve  a  lessee  against  forfeiture  for  a  breach 
of  a  covenant  to  repair,  when  the  landlord  has  by  his  conduct  mis- 
led the  lessee  into  supposing  that  the  covenant  would  not  be  in- 
sisted on:  Hughes  v.  The  Metropolitan  Railway  Coynpany,  1  C.  P. 
D.  120.  2  App.  Ca.  439. 

In  Bargent  v.  Tliomjjson,  4  Giff.  473,  where  a  lessor  brought 
ejectment  for  breach  of  covenant  to  repair  witbin  three  months 
after  notice,  it  appearing  that  out  of  twenty -two  items  twenty  had 
been  proceeded  with  and  fourteen  completed,  that  the  wrorks  had  been 
partially  delayed  by  the  weather,  and  that  no  further  remonstrance 
had  been  made  by  the  lessors,  Sir  J.  Stuart,  V.-C,  restrained  the 
action,  and  directed  an  inquiry  whether  the  covenants  had  been  per- 
formed. 

A  breach,  however,  of  a  covenant  to  repair  was  not  excused  be- 
cause the  covenantor  had  bond  fide  employed  persons  to  repair,  who 
neglected  to  do  so;  for  as  the  covenantor's  agents  had  in  fact  not 
repaired,  the  breach  was  not  such  as  equity  would  relieve  against: 
Nokes  v.  Gibbon,  3  Drew.  081. 

A  party  entitled  to  take  advantage  of  a  forfeiture,  would  not  oe 
allowed  to  do  so  when  the  act  of  forfeiture  was  committed  in  reli- 
ance upon  the  assurances  of  an  agent  of  such  party.     See   Wing  v. 
Harvey,  5  De  G.  Mac.  &  G.  205.      There  a  life  policy  was  subject 
to  a  condition,  making  it  void  if  the  assured  went  beyond  the  lim- 
its of  Europe  without  licence.     An  assignee  of  the  policy,  on  paying 
the  premium  to  a  local  agent  of  the  Assurance  Society  at  the  place 
where  the  assurance  had  been  effected,  informed  him  that  the  as 
sured  was  resident  in  Canada.     The  agent  stated   that 
this  wouhl  not  avoid  the  policy,  and  *  received  the  prem-  [  *  12S9  ] 
iums  till  the  assured  died.     It  was  held   by  the  Lords 
Justices,  that  the  society  was  precluded  from  insisting  on  the  for- 
feiture.    See  also  Duke  of  Beaufort  v.  Neeld,  12  C.  &  F.  248. 

But  although  relief  might  be  obtained  in  equity  against  a  for- 
feiture where  a  person  incurring  it  had  been  misled  by  the  person 
legally  entitled  to  insist  upon  it,  a  subsequent  distinct  forfeiture, 
where  no  such  excuse  could  be  alleged,  might  be  taken  advantage 
of,  as  the  Court  would  have  no  ground  for  its  interference.     Thus, 
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although  relief  might  be  had  in  equity  against  a  forfeiture  of  a 
lease  during  the  period  when  the  landlord  dealt  with  the  tenant  so 
as  to  lead  him  to  suppose  the  forfeiture  would  not  be  insisted  on  if 
a  subsequent  forfeiture  was  incurred  after  such  dealings  had  ceased, 
the  prior  transaction  would  raise  no  equity  for  relief  :  Flattery  v. 
Anderdon,  12  Ir.  Eq.  Rep.  218. 

In  the  case  of  a  lunatic's  estate,  relief  will  be  given  to  a  tenant 
who  has  incurred  a  forfeiture,  if  it  were  beneficial  to  the  lunatic 
not  to  insist  upon  it.  Thus,  in  Ex  parte  Vaughan,  T.  &  R.  434, 
the  tenant  of  a  lunatic's  estate  upon  petition  was  relieved  against 
an  ejectment  brought  by  the  committee,  founded  on  a  forfeiture, 
by  breach  of  covenant  to  repair.  Pitt  v.  Reynolds  was  cited  against 
the  petition.  But  Lord  Eldon  said,  that  there  were  forfeitures 
arising  from  breaches  of  covenant  against  which  Courts  of  equity 
could  not  relieve,  but  which  a  judicious  landlord  would  not  take 
advantage  of.  The  case  which  had  been  cited  would  not  apply  if 
the  question  was  whether  that  were  a  case  in  which  the  landlord, 
acting  for  himself,  would  not  have  taken  advantage  of  the  forfeiture; 
and  that  care  must  be  taken  not  to  get  rid  of  a  good  tenant  by 
being  too  strict. 

And  even  at  law,  long  acquiescence  in  a  breach  of  covenant,  as 
for  instance  not  to  apply  a  house  to  purposes  of  trade,  will  raise  a 
presumption  of  a  licence  so  to  use  it,  that  the  lessor  cannot  insist 
upon  his  right  to  a  forfeiture:  Gibson  v.  Doag,  6  W.  R.  Ex.  107; 
Whitehead  v.  Bennett,  9  W.  R.  (V.-C,  K)  G26;  Page  v.  Bennett,  6 
Jur.  N.  S.  419. 

V.  Waiver  of  forfeiture.] — The  right  to  insist  upon  a  forfeiture 
might  be  waived  at  law  (Croft  v.  Lumley,  5  Ell.  &  Bl.  648;  Croft  v. 
Lumley,  6  Ho.  Lo.  Ca.  672;  Davenport  v.  The  Queen,  3  App.  Ca. 
115;  Att-Gen.  of  Victoria  v.  Ettershank,  6  L.  R.  P.  C.  354,  368; 
Walrond  v.  Hawkins,  10  L.  R.  C.  P.  342),  as  well  as  in  equity 
(Bridges  v.  Longman,  24  Beav.  27),  by  the  acceptance  of  rent  after 
the  forfeiture  was  incurred  (Price  v.    Worwood,  4  H.  &  N.  516), 

even  although  the  landlord  when  the  rent  was  tendered 
[  *  1290  ]   took  it  not  as  *  rent  but  as  compensation  for  use  and 

occupation  subsequent  to  the,  forfeiture.  See  Croft  v. 
Lumley,  5  Ell.  &  Bl.  648:  there,  after  all  the  forfeitures  had  been 
incurred,  the  time  having  come  when  the  rent  would  become  due, 
the  lessee  tendered  the  rent  to  the  lessor.  He  refused  to  take  it 
except  on  the  terms  that  it  should  be  taken  not  as  rent, "but  as  com- 
pensation for  use  and  occupation  subsequent  to  the  forfeiture.  The 
lessee  refused  to  agree  to  any  such  condition;  the  lessor  then  took 
the  money,  declaring  he  would  not  take  it  as  rent,  or  .as  waiving  the 
forfeitures.  It  was  held  by  the  Court  of  Queen's  Bench,  that  in 
legal  effect  money  must  be  taken  according  to  the  intent  of  the 
party  paying  it — in  this  case  as  rent, — and  that  the  receipt  of  rent, 
as  a  matter  of  law,  operated  as  a  waiver  of  all  forfeitures  then 
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known  to  the  lessor,  and  that  no  protest  on  his  part  could  prevent 
this  legal  effect;  and,  moreover,  that  the  lessor  must  be  taken  to 
waive  all  forfeitures  by  that  breach  of  which  he  had  notice,  although 
it  was  more  extensive  than  ho  was  aware  of.  [See  McKildoe  v.  Dar- 
racott,  13  Grat.  278;  McGlyn  v.  Moore,  25  Cal.  384] 

Where,  however,  a  landlord  brings  an  action  of  ejectment  for  a 
forfeiture,  he  unequivocally  treats  his  tenant  as  a  trespasser,  and 
a  subsequent  distress  for  rent  will  not  afiirm  the  tenancy  or  waive 
the  breaches  in  respect  of  which  the  forfeiture  had  taken  place: 
Grimwood  v.  Moss,  7  L.  R.  C.  P.  360. 

Where  there  was  in  a  lease  a  general  covenant  to  repair,  and  a 
covenant  to  repair  within  a  certain  period  after  notice,  a  notice  to 
repair  within  a  certain  period  might  be  a  waiver  of  the  forfeiture 
incurred  by  a  breach  of  the  general  covenant  to  repair  (Doe  d. 
Morecraft  v.  Meux,  4  B.  &  C.  606),  secus,  when  the  notice  was  to 
repair  forthwith  (Roe  d.  Goatly  v.  Paine,  2  Camp.  520),  or  in  accord- 
ance with  the  covenants  of  the  lease:  Few\.  Perkins,  2  L.  R.  Ex.  92. 

The  mere  claim,  however,  of  forfeiture  by  reason  of  the  nonpay- 
ment of  rent,  did  not  of  itself  preclude  the  plaintiff  from  relying  on 
a  previous  forfeiture:  Toleman  v.  Portbury,  5  L.  R.  Q.  B.  288;  7 
L.  R.  Q.  B.  (Exch.  Ch.)  314. 

VI.  As  to  the  extension  of  the  power  to  relieve  from  forfeitures 
under  the  Conveyancing  and  Law  of  Property  Act,  1881.] — The 
legislature  has  recently,  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  commencing  and  taking  effect  from 
the  31st  Dec.  1881,  has  placed  further  restrictions  on,  and  given 
the  Court  further  jurisdiction  to  relieve  against,  the  forfeiture  of 
leases.  By  section  14  it  enacts  that  "a  right  of  re-entry  or  for- 
feiture under  any  proviso  or  stipulation  in  a  lease,  for  a  breach  of 
any  covenant  or  condition  in  the  lease,  shall  not  be  en-  ' 
forceable,  by  action  or  otherwise,  unless  and  *  until  the  [  *  1291] 
lessor  serves  on  tlie  lessee  a  notice  (for  regulations  as  to 
serving  notices,  see  sect.  67),  specifying  the  particular  breach  com- 
plained of,  and,  if  the  breach  is  capable  of  remedy,  requiring  the  lessee 
to  remedy  the  breach,  and  in  any  case  requiring  the  lessee  to  make 
compensation  in  money  for  the  breach,  and  the  lessee  fails  within 
a  reasonable  time  thereafter  to  remedy  the  breach,  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation  in  money,  to  the 
satisfaction  of  the  lessor,  for  the  breach"  (sub-s.  1).  See  Ex  parte 
Gould,  W.  N.  1884,  p.  154;  Scott  v.  Matthew  Brown  &  Co.,  W.  N. 
1884,  p.  209. 

"  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to  enforce 
such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's 
action,  if  any,  or  in  any  action  brought  by  himself,  apply  to  the 
Court  for  relief  ;  and  the  Court  may  grant  or  refuse  relief,  as  the 
Court,  having  regard  to  the  proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  section,  and  to  all  the  other 

469 


*  1292  SLOMAN  V.  WALTER. 

circumstances,  think  fit  ;  and  in  case  of  relief  may  grant  it  on  such 
terms,  if  any,  as  to  costs,  expenses,  damages,  compensation,  penalty 
or  otherwise,  including  the  granting  of  an  injunction  to  restrain 
any  like  breach  in  the  future,  as  the  Court,  in  the  circumstances  of 
each  case,  thinks  fit"   (sabs.  2). 

Subs.  2  of  sect  14  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  is  not  confined  to  breaches  taking 
place  after  the  Act  came  into  operation,  but  extends  also  to  breaches 
committed  before  the  Act,  and  to  proceedings  pending  wben  the 
Act  came  into  operation  ;  hence  under  suoh  circumstances  where  the 
landlord  had  not  obtained  possession,  but  the  action  was  still  pend- 
ing it  was  held  by  the  Court  of  Appeal  that  there  was  jurisdiction 
to^rant  relief  to  the  tenant  under  that  sub-section:  Quitter  v.  31a- 
pleson,  9  Q.  B.  D.  672. 

And  with  regard  to  re-entry  for  breach  of  covenant,  the  Court  has 
under  this  sub-section  a  discretion  either  to  grant  or  refuse  relief 
in  a  lessee's  action:  Scott  v.  Matthew  Brown  &  Co.,  W.  N.  1884,  p. 

209. 

Where  the  right  of  renewing  a  lease  for  lives  had  been  lost  by 
non-payment  of  renewal  fines  though  demanded  by  the  reversion- 
ers, the  Court  refused  to  relieve:  Ruttledge  v.  Whelan,  10  L.  E. 
Ir.  '263;  see  also  Scott  v.  Matthew  Brown  &  Co.,  W.  N.  1884,  p.  209. 

Where  a  forfeiture  had  been  incurred  through  breach  of  a  cove- 
nant to  repair,  relief  was  granted  on  the  terms  of  the  defendant  ex- 
ecuting proper  repairs  and  paying  arrears  of  rent  and  costs  :  Bond 
v.  Freke,  W.  N.  1884,  p.  47. 

Where  a  forfeiture  had  been  incurred  by  the  default  of 
[  *  1292  1  the  lessee  *  to  complete  houses  under  a  covenant  in  a 
lease,  the  equitable  mortgagees  of  the  lessee  were,  under 
the  special  circumstances  of  the  case,  where  no  proper  notice  had 
been  given,  relieved  from  forfeiture  upon  their  undertaking  to  per- 
form the  covenants  (North  London  Ry.  Coy.  Jacques,  W.  N.  1883, 
p.  187),  and  a  judgment  by  default  in  an  action  against  the  lessee 
for  recovery  of  the  land  on  the  forfeiture  was  set  aside  under  Ord. 
XXVII.,  rule  15,  on  the  application  of  the  equitable  mortgagees, 
although   not  parties  to  the  action:  Jacques  v  Harrison,  12   Q.  B. 

D-  136'  •       ,  ■  l    nv     i  ■     1   A 

"For  the  purposes  of  this  section  (viz.,  sect.  14)  a  lease  includes 

an  original  or  derivative  under-lease,  also  a  grant  at  a  fee  farm  rent, 
or  securing  a  rent  by  condition  ;  and  a  lessee  includes  an  original 
or  derivative  under-lessee,  and  the  heirs,  executors,  administrate!  s7 
and  assigns  of  a  lessee,  also  a  grantee  under  such  a  grant  as  afore- 
said, his  heirs  and  assigns  ;  and  a  lessor  includes  an  original  or  de- 
rivative under-lessor,  and  the  heirs,  executors,  administrators,  and 
assigns  of  a  lessor,  also  a  grantor  as  aforesaid,  and  his  heirs  and 
assigns"   (sub-s.  3).  .     ,     . 

"  This  section  applies,  although  the  proviso  or  stipulation  under 
which  the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in  the 
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lease  in  pursuance  of  the  directions  of  an  act  of  Parliament  "  (sub- 
s.  4). 

"  For  the  purposes  of  this  section  a  lease  limited  to  continue  as 
long  only  as  the  lessee  abstains  from  committing  a  breach  of  cove- 
nant, shall  bo  and  take  effect  as  a  lease  to  continue  for  any  longer 
term  for  which  it  could  subsist,  but  determinable  by  a  proviso  for 
re-entry  on  such  a  breach"  (subs.  5). 

This  section  does  not  extend — 

"  (i.)  to  a  covenant  or  condition  against  assigning,  underletting, 
parting  with  the  possession,  or  disposing-  of  the  land  leased  ;  or  to 
a  condition  for  forfeiture  on  the  bankruptcy  of  the  lessee,  or  on  the 
taking  in  execution  of  the  lessee's  interest ;  or —  [ 

(ii.)  in  case  of  a  mining  lease,  to  a  covenant  or  condition  for  al- 
lowing the  lessor  to  have  access  to  or  inspect  the  books,  accounts, 
records,  weighing  machines,  or  other  things,  or  to  enter  or  inspect 
the  mine  or  the  workings  thereof  (sub-s.  6). 

,  The  enactments  described  in  part  I.  of  the  second   schedule  to 
this  Act  are  hereby  repealed  (subs.  7). 

These  are  sections  4  to  9  of  the  Act  to  further  amend  the  law  of 
property,  and  to  relieve  trustees  (22  &  23  Vict.  c.  35),  and  section 
2  of  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  c.  126). 

Sub-s.  8. — This  section  shall  not  affect  the  law  relating  to  re-en- 
try or  forfeiture  or  relief  in  case  of  non-payment  of  rent. 

Sub-s.  9. — This  section  applies  *  to  leases  made  either  [  *  1293  ] 
before  or  after  the  commencement  of  this  Act,  and  shall 
have  effect  notwithstanding  any  stipulation  to  the  contrary." 

Where  there  is  a  proviso  for  forfeiture,  or  cesser  of  a  term  on  the 
bankruptcy  or  attempted  alienation  of  a  tenant-for-life,  or  upon  his 
doing  some  act  prohibited  by  the  instrument  under  which  he  takes, 
no  relief  will  be  given  in  equity  to  prevent  the  operation  of  the 
forfeiture  (Kearsley  v.  Woodcock,  3  Hare,  185;  Caulfield  v.  Ma- 
guire,  5  Ir.  Ch.  R.  78;  Rochford  v.  Hackman,  9  Hare,  475).  And 
it  has  been  held  that  section  14  of  the  Conveyancing  Act,  1881  (44 
&  45  Vict.  c.  41),  has  no  application  to  such  a  case:  Ex  parte 
Gould,  In  re  Walker,  W.  N.  June  28,  1884,  p.  154;  13  Q.  B.  D.  454. 

Under  the  Settled  Land  Act,  1882  (45  &  4G  Vict.  c.  38),  the 
powers  of  the  Act  may  be  exercised  by  a  limited  owner,  without  his 
estate  being  determined  or  any  cesser  taking  place  thereupon. 
See  sect.  51  (1),  whereby  it  is  enacted  that  "if  in  a  settlement,  will, 
assurance,  or  other  instrument  executed  or  made  before  or  after,  or 
partly  before  and  partly  after,  the  commencement  of  this  Act,  a  pro- 
vision is  inserted  purporting  or  attempting,  by  way  of  direction, 
declaration,  or  otherwise,  to  forbid  a  tenant  for  life,  to  exercise  any 
power  under  this  Act,  or  attempting  or  tending  or  intended,  by  a 
limitation,  gift  or  disposition  over  of  settled  land,  or  by  a  limitation, 
gift  or  disposition  of  other  real  or  any  personal  property,  or  by  the 
imposition  of  any  condition  or  by  forfeiture,  or  in  any  other  manner 
whatever,  to  prohibit  or  prevent  him  from  exercising,  or  to  induce 
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him  to  abstain  from  exercising,  or  to  put  him  into  a  position  incon- 
sistent with  his  exercising,  any  power  under  this  Act,  that  provision, 
as  far.  as  it  purports  or  attempts  or  tends,  or  is  intended  to  have, 
or  would  or  might  have  the  operation  aforesaid,  shall  be  deemed  to 
be  void." 

"  (2)  For  the  purposes  of  this  section  an  estate  or  interest  limited 
to  continue  so  long  only  as  a  person  abstains  from  exercising  any 
power  shall  be  and  take  effect  as  an  estate  or  interest  to  continue 
for  the  period  for  which  it  would  continue  if  that  person  were  to 
abstain  from  exercising  the  power,  discharged  from  liability  to  deter- 
mination or  cesser  by  or  on  his  exercising  the  same." 

This  section  is  very  well  and  clearly  explained  in  a  recent  work, 
the  learned  authors  of  which  observe  that  "the  previous  section 
precludes  the  tenant-for-life  from  divesting  himself  of  the  powers 
conferred  by  the  Act.  This  section  precludes  the  settlor  from  tak- 
ing away  or  cutting  down  those  powers.  Sub-s.  (1)  makes  any  clause 
of  forfeiture  void,  and  by  sub-s.  (2)  an  estate  originally 
[  *  1294  ]  limited  so  as  to  cease  when  the  tenant-for-life  *  attempts 
to  make  use  of  the  powers  of  the  Act,  is  enlarged  into 
the  estate  which  would  have  existed  irrespectively  of  the  clause  of 
cesser. 

"The  provisions  made  void  by  this  section  are  only  provisions 
which  prevent  or  tend  to  prevent  the  exercise  of  the  powers  of  the 
Act.  Consequently  a  limitation  over  on  bankruptcy  of  a  tenant- 
for-life,  or  an  alienation  of  his  life  estate  is  not  affected.  After  a 
sale  of  the  fee  simple  under  the  Act  he  would  still  be  entitled  to 
the  income  of  the  proceeds  of  the  sale  until  bankruptcy  or  aliena- 
tion. There  is,  therefore,  in  such  a  case  no  provision  tending  to 
prevent  the  exercise  of  the  statutory  powers.  On  the  other  hand, 
a  limitation  over  in  case  of  non-residence  is  rendered  void,  as  a  sale 
under  the  statutory  power,  would  prevent  residence. 

"The  prohibition  in  this  section  applies  not  only  to  a  provision 
in  the  settlement  itself,  but  also  to  a  provision  in  any  other  instru- 
ment. Thus  a  bequest  of  an  annuity  to  a  tenant-for-life  so  long  as 
he  should  reside  on  the  estate  would  take  effect  under  sub-s.  (2)  as 
an  annuity  for  his  whole  life,  and  would  not  cease  on  sale  of  the 
estate.  The  Settled  Land  Act,  by  Wolstenholme  and  Turner,  p.  67, 
2nd  Ed. 

By  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  it  is  enacted 
that  "notwithstanding  anything  in  a  settlement,  the  exercise  by  a 
tenant-for-life  of  any  power  under  this  Act  shall  not  occasion  a  for- 
feiture."    Section  52. 

[Doctrine  of  Penalties  and  Forfeitures  Restated. — To  the  stipu- 
lations in  an  agreement,  it  is  often  added  that  if  any  of  the  con- 
ditions are  broken,  the  delinquent  party  shall  pay  to  the  other  a 
certain  sum  in  exact  and  final  satisfaction  for  the  damages;  which 
are  called  liquidated  damages.  This  arrangement  is  not  favored 
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in  equity,  still,  where  is  clearly  meant  by  the  parties,  the  courts 
will  give  it  effect,  unless  for  some  special  reasons  it  is  contrary  to 
the  ordinary  justice  of  the  law. 

On  the  other  hand,  a  penalty  is  never  legally  objectionable,  be- 
cause it  only  creates  a  fund  out  of  which  only  the  actual  damages 
will  be  paid. 

Equity  will  relieve  against  a  penalty  but  never  against  liquidated 
d  images.  It  has  been  decided  that  where  a  mortgage  provides  for 
the  payment  of  sums  on  account  or  by  instalments,  and  contains  a 
stipulation  for  the  payment  of  the  whole  sum  due  in  default  of 
payment  of  any  such  instalment,  such  a  provision  is  binding,  and 
is  not  in  the  nature  of  a  penalty:  The  People  v.  New  York,  19 
Wend.  104;  Robinson  v.  Loomis,  1  P.  F.  Smith,  78;  Baldwin  v. 
VauVorst,  2  Stock  (Del.),Ch.  577;  Road  Co.  v.  Murray,  15  111.  337. 

In  the  United  States  it  is  now  thoroughly  settled  that  Equity  will 
not  lend  its  aid  to  actively  enforce  a  forfeiture:  In  the  case  of  the 
Oil  Creek  Railroad  Co.  v.  The  Atlantic  and  Great  Western  Rail- 
road Co.,  7  P.  F.  Smith,  65,  a  bill  was  filed  to  enforce  the  forfeiture 
of  a  lease. 

The  court  was  distinctly  asked  to  enforce  what  had  been  agreed 
upon  by  the  parties  should  be  a  forfeiture.  But  the  prayer  of  the 
bill  was  refused,  on  the  ground  that  a  court  of  equity  will  never 
lend  its  aid  to  actively  enforce  a  forfeiture,  but  will  leave  the  par- 
ties to  their  legal  remedies:  Gordon  v.  Lowell,  21  Me.  251;  Beecher 
v.  Beecher,  -43  Conn.  556;  Clarke  v.  Drake,  3  Chand.  253.] 
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ABATEMENT  OF  LEGACIES  AND  ANNUITIES, 

In  the  administration  of  assets  on  payment  of  deots,  general  residuary 
estate  first  applicable,  'I'M. 

Real  estates  devised  for  payment  of  debts,  ib. 

Real  estates  descended,  ib. 

Real  estates  charged  with  payment  of  debts,  ib. 

General  legacies  applicable  before  specific  legacies,  ib. 

Specifice  legacies  abate  among  themselves,  pro  rata,  ib. 

A  general  legacy  payable  out  of  specific  legacies,  cannnot  be  made  to  abate 
with  them,  ib. 

Legacy  apparently  residuary,  may  be  specific  when  testator  contemplates 
a  certain  overplus,  ib. 

And  will  abate  only  with  specific  legacies,  ib. 

Although  the  testator  may  sweep  into  the  residue  any  future  addition  to 
the  fund,  300. 

Secus,  where  testator  does  not  know  or  assume  to  know  amount  of 
fund,  ib. 

Senible,  pecuniary  legatees,  on  a  devastavit,  are  not  to  share  losses  with 
residuary  legatees,  ib. 

Unless  they  have  waived  priority  by  their  dealings  with  the  executor,  ib. 

Where  one  residuary  legatee  has  received  his  legacy,  he  cannot  on  a  sub- 
sequent devastavit  be  called  upon  to  refund  to  the  others,  301 

Secus,  if  the  devastavit  had  taken  place  before  payment  to  him,  ib. 

Burden  of  proof  lies  in  a  residuary  legatee  calling  on  another  to  refund,  ib. 

Assets  falling  in  unexpectedly  should  be  applied  in  payment  of  legatees 
remaining  unpaid  in  consequence  of  a  devastavit,  ib. 

Legacy  charged  on  real  estate  in  aid  of  the  personal,  is  not  payable  out  of 
the  real  estate,  if  the  personal  estate  be  insufficient  through  a  de- 
vastavit, ib. 

Unless  devisees  of  the  real  estate  were  those  who  wasted  the  personal 
estate,  ib. 

Abatement  of  legacies  and  annuities  rateably  though  left  to  satisfied 
creditors,  301,  302. 

Or  in  payment  of  debts  of  others,  302 

Annuitants  whose  annuities  are  charged  on  a  fund,  entitled  to  have  defi- 
ciencies thereout  before  it  sinks  into  residue,  303 

Secus,  where  testator  directs  that  on  a  deficiency,  the  annuities  are  to 
lie  rateably  reduced.  303 

Powers  of  distress  and  entry  in  respect  of  annuities  charged  on  land,  do 
not  give  these  annuities  priority  over  legacies  so  charged,  ib. 

Annuity  charged  on  personal  estate  abates  proportionably  with  general 
legacy,  ib. 

Proportionable  abatement,  how  calculated,  ib. 

Annuities  given  as  specific  interest  in  real  estate  do  not  abate  with 
legacies,  ib. 

Though  charged  on  real  estate,  ib. 
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ABATEMENT  OF  LEGACIES  AND  ANNUITIES— continued. 

Annuities  abate  among  themselves,  ib. 

Corpus  of  estate  insufficient  to  pay  arrears  of  annuities  charged  thereon, 
how  divisible,  ib. 

Where  all  annuitants  are  living  at  the  period  of  division,  304 

Where  all  are  dead,  ib. 

Where  some  are  dead,  and  others  are  living,  ib. 

Immaterial  that  annuity  is  reversionary  and  falls  into  possession  after  the 
testator's  death,  ib. 

Annuity  to  executor  for  his  trouble,  not  entitled  to  priority,  ib. 

Testator  may  prefer  one  legatee  to  another,  ib. 

But  his  intention  must  be  clear,  ib. 

Specific  legacies  not  applicable  to  debts  until  general  legacies  ex- 
hausted, ib. 

Nor  are  demonstrative  legacies,  ib. 

Except  they  become  general  legacies  by  failure  of  the  fund.  ib. 

Legatee  of  a  demonstrative  or  specific  legacy  can  compel  contribution  from 
devisee  of  land  not  charged  with  debts,  305 

General  residue  applicable  before  specific  legacy  charged  with  debts  and 
legacies,  ib. 

Costs  of  legatee's  action  where  estate  is  not  sufficient  to  pay  legacies  in 
full,  ib. 

And  where  there  is  a  contest  between  legatees  for  division  of  funds,  ib. 

Effect  of  plaintiff  refusing  to  take  order  as  to  costs,  ib. 

See  Annuities,  Legacy. 

ACQUIESCENCE, 

Into  breach  of  trust,  1042 

See  Trustees  and  Executoes,  Liabilities  of. 

ADEMPTION, 

General  legacy  not  liable  to  ademption,  280 

Except  when  a  portion  is  subsequently  given  to  a  child  by  a  parent,  ib. 

Or  by  a  person  in  loco  parentis,  ib. 

Specific  legacy  adeemed,  if  not  in  existence  at  testator's  decease   ib. 

The  animus  adimendi  not  considered,  ib. 

Specific  legacy  of  goods  at  a  partiular  place  is  general  adeemed  by  removal 
by  the  testator,  ib. 

Or  by  an  agent  with  his  approbation,  281 

By  loss  of  goods  insured,  during  lite  of,  or  at  the  same  time  as  the  death  of 
the  testator,  281 

Temporary  or  accidental  removal  may  not  amount  to,  ib. 

As  plate  or  linen  removed  from  one  house  to  another  temporarily,  ib. 

Pictures  sent  to  be  cleaned,  ib. 

Books  sent  to  be  repaired,  ib. 

Articles  purchased  for,  but  not  sent  to  mansion,  ib. 

Jewels  or  plate  removed  for  safe  custody  to  a  bank,  ib. 

Or  furniture  to  a  warehouse,  ib. 

Where  goods  have  been  removed  on  account  of  fire,  ib. 

Or  fraudulently  or  tortiously,  ib. 

Lord  Hardwicke's  distinction  as  to  goods  on  board  a  ship,  281,  282 

Eemoval  does  not  effect  where  words  of  bequest  have  not  necessarily  a  ref- 
erence to  a  particular  locality,  282 

Bequest  of  a  debt  generally  adeemed  by  receiving  it,  ib. 

Of  a  life  policy  by  receiving  insurance  monies,  ib. 

Of  mortgage-debt  by  receiving  it,  though  investing  it  on  another  security, 
ib. 

Immaterial  tthat  testator  has  placed  it  to  an  account  with  his  banker,  and 
the  pass-book  into  the  hands  of  specific  legatee  of  the  debt,  ib 
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ADEMPTION — continued. 

Adeemed  by  payment  though  new-  debl  was  due  to  testator  al  his  death,  ib. 
Release  by  will  of  interesl  on  debt,  a  specific  bequesl  to  the  debtor,  ib. 
Distinction  between  a  voluntary  and  compulsory  payment  of  a  debt  of  no 

weight,  il). 
Partial  receipt  of  debt  an  ademption  pro  tanto,  2«3,  284 
When  receipt  of  money  not  an  ademption  of  a  debt,  284 

Bequesl  of  debt  may   comprehend   it  in  its  altered  state,  ib. 

Of  stock  by  sail',  either  wholly  or  pro  tanto,  ib. 

Of  stock  by  transfer  from  name  of  trustee,  when  it  takes  place,  ib. 

When  not,  il). 

Specific  legacy  of  stock  adeemed  by  sale,  not  revived  by  re-purchase,  ib. 

Intention  of  testator  not  considered,  ib. 

A  mere  nominal  change  may  not  amount  to.  285 

As  if  stock  lie  converted  by  Parliament  into  a  different  species,  ib. 

Or  by  transfer  from  trustees  to  testator,  ib. 

Or  by  railway  shares  being  converted  by  company  into  consolidated  stock, 
ib. 

Secus,  where  a  testator  under  an  option  converts  debentures  into  debenture- 
stock,  ib. 

Bequest  of  share  under  the  will  of  another  when  adeemed,  ib. 

When  not,  286 

Will  not  take  place  on  transfer  of  stock  by  fraud,  ib. 

By  tortious  act  unknown  to  testator,  ib. 

Or  without  his  authority,  ib. 

Or  if  testator  dies  before  authority  to  sell  be  carried  into  effect,  ib. 

Nor  where  things  bequeathed  are  dispesed  of  by  others  after  the  insanity 
of  the  testator.  286,  287 

Secus  if  disposed  of  by  order  of  the  Court  of  Chancery  in  lunacy,  287 

Specific  bequest  of  share  of  profits  of  partnership,  not  adeemed  by  new  arti- 
cles of  partnership,  when,  ib. 

Bequest  of  leaseholds  adeemed  by  taking  a  new  lease,  288 

Semble,  not  where  legal  estate  is  in  a  trustee,  ib. 

Devise  of  mortgaged  estate  revoked  by  contract  to  purchase  equity  of  re- 
demption, [b. 

Takes  place  where  lease  is  after  the  will  assigned  upon  other  trusts,  ib. 

Upon  valuation  by  surveyors  of  leaseholds  after  railway  company  has  given 
notice  to  treat,  ib. 

But  legatee  entitled  to  rents  from  death  of  testator  to  completion,  ib. 

Does  not  take  place  where  intention  appears  to  pass  subsequently  acquired 
interests  in  lease,  ib. 

Or  where  old  lease  contains  covenant  for  renewal,  when,  ib. 

Partition  held  not  to  amount  to  ademption  of  previous  devise  of  a  sbare,  289 

Takes  place  by  underlessee  taking  assignment  of  the  original  lease,  ib. 

Unless  intention  to  pass  existing  interest  appear  by  a  codicil,  when,  ib. 

General  devise  of  leaseholds  liable  to,  ib. 

Secus,  since  Wills  Act,  ib. 

Bequest  of  leaseholds  not  adeemed  by  subsequent  purchase  of  fee,  when,  ib. 

Doctrine  of,  not  applicable  to  trust  property,  the  investment  of  which  has 
been  changed  after  an  exercise  by  will  of  power  of  appointment,  ib. 

Appointment  by  will  of  unconverted  land  will  not  include  proceeds  of  part 
of  same,  land  converted  before  will,  290 

A  general  legacy  made  specific  by  a  subsequent  instrument  not  set  up  by 
ademption  (.('the  specific  legacy,  ib. 

Demonstrative  legacy  not  adeemed  by  non-existence  of  the  fund  out  of 
which  it  is  primarily  payable,  ib. 

But  testator  may  show  his  intention  that  legatee  is  only  to  be  paid  out  of 
a  particular  fund,  ib. 
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ADEMPTION— continued. 

Adeemed  legacy  not  revived  by  codicil  confirming  a  will,  ib. 

Pecuniary  legacy  remains  a  charge  on  land  though  revoked  by  a  general 

bequest  of  all  personalty  to  another,  291 
Secus,  in  the  case  of  a  sjjeeitic  legacy,  ib. 

Specific  legacy  not  adeemed  by  being  pawned  or  pledged,  ib. 
Legatee  will  be  entitled  to  have  ib  redeemed,  ib. 
Or  to  compensation  out  of  the  general  assets,  ib. 
Immaterial  whether  a  specific  legacy  be  pledged  by  testator  for  his  own 

debt  or  the  debt  of  another,  ib. 
Or  in  the  case  of  cargo  on  board  a  ship  its  being  liable  for  freight  duties 

and  insurance,  ib. 
If  specific  legacy  pledged  for  more  than  it  is  worth  legatee  entitled  to  com- 
pensation, when,  ib. 
Specific  legacy  of  lease,  where  rents  applicable  in  reduction  of  debt,  how 

dealt  with,  ib. 
How  far  specific  legatee  of  shares  entitled  to  have  calls  paid  out  of  testator's 

personal  estate,  292 
Result  of  the  cases  according  to  Sir  J.  Romilly,  M.  R.,  ib. 
AVhether  specific  legatee  or  residuary  estate  liable  to  calls  on  shares  fully 

paid  up  specifically  bequeathed,  ib. 
Tenant  for  life  of  residuary  estate  (including  shares),   how  far  liable  to 

calls,  ib. 
Test  is  whether  shares  have  been  separated  from  residue  at  date  of  call,  ib. 
See  Legacies — Satisfaction. 

ADMINISTRATOR,  no  allowance  to,  for  his  care  and  trouble,  217.     See  Trus- 
tee. 
ADVANCEMENT.     See  Legacies— Infants. 

ADVOWSON, 

Mortgagor  entitled  to  nominate  to,  1191 

Partition  of,  473,'  479 

Would  now  be  sold,  480.     See  Mortgage — Paktttton. 
ANNUITIES, 

Are  generally  legacies,  265 

Comprised  within  the  word  legacies,  when,  ib. 

Descendible  to  the  heir  when  given  with  words  of  inheritance,  ib. 

Not  within  the  statute  de  donis,  ib. 

Cannot  be  entailed,  ib. 

Devise  of  a  personal  annuity  to  the  heirs  of  the  body  give  a  fee  simple  con- 
ditional, ib.  * 

Without  words  of  inheritance  though  perpetual,  are  personal  estate,  ib. 

Whether  they  are  perpetual  or  for  life  only,  265,  266,  267,  268 

Whether  a  charge  upon  the  corpus  or  payable  out  of  income,  268,  269,  270 

Effect  of  acquiescence  by  annuitant  during  life  not  resorting  to  corpus,  270 

Corpus  liable  for  arrears,  when,  270,  271 

When  a  continuing  charge  on  rents  and  profits.  271 

Annuitant  entitled  to  receive  money  requisite  to  purchase,  when,  271,  272 

And  when  there  is  a  discretionary  trust  to  purchase  an  annuity,  trustees 
may  make  advances  to  annuitant,  ib. 

Immaterial  that  annuity  is  directed  to  be  paid  without  power  of  anticipa- 
tion where  the  annuitant  is  a  man,  ib 

Or  an  unmarried  woman,  ib. 

Or  that  there  is  a  gift  over  upon  bankruptcy,  ib. 

or  alienation,  ib. 
or  cesser  on  alienation,  ib. 

The  representative  of  annuitant  dying  before  purchase  of,  entitled  to  money 
to  be  laid  out,  ib. 
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ANNUITIES— continued. 

Ami  though  money  ia  to  arise  from  residuary  estate,  272 

Or  from  I  be  sale  of  land.  Lb. 

And  the  annuitant  dies  during  the  life  of  person  having  a  prior  interest  in 

the  land,  Lb. 
Seeus.  where  there  is  oid  v  a  covenant  or  direct  ion  to  pay  out  oi  an  estate, 

Lb. 
Abate  rateably  with  legacies,  303 
immediate  payment  of,  commences  when,  317 
Distinction  between  and  legacies  for  life  with  remainder  over,  ib. 

8a  Legacy — Abatement  of  Legacies  and  Annuities. 

APPOINTMENTS, 

Whether  successive,  are  cumulative  or  substitutionary.  35? 

APPORTIONMENT, 

Of  income  of  personalty  specifically  bequeathed  between  specific  legatee 

and  estate  of  testator,  295 
When  Apportionment  Act,  1870,  is  applicable,  295,  290 
When  not,  297 

ASSIGNMENT.    See  Equitable  Assignment— Mobt< i  a< i b. 

ATTORNEY, 

acting  as  trustee  can  ordinarily  charge  for  expenses  and  costs  out  of  pocket 

only,  21-/,  218,  219,  220 
in  what  cases  allowed  to  do  so,  218,  224,  225.     See  TRUSTEE. 

BOUNDARIES, 

Jurisdiction  of  the  Court  to  issue  commission  to  ascertain,  443 

Origin  of  it.  ib. 

Mere  confusion  of  boundaries  not  sufficient  ground  for  commission,  444 

Some  equity  must  be  superinduced,  ib. 

Soil  must  be  in  question,  ib. 

Refused  in  the  case  of  manors,  444 
of  parishes,  ib. 

Where  confusion  has  been  occasioned  by  plaintiff  only,  ib. 

Old  law  not  obsolete,  ib. 

Fraudulent  encroachment  of  one  of  the  parties,  sufficient  ground  for  a  com- 
mission,  1  ir> 

Commission   to  acertain   after  term  on  tenant  neglecting  to  preserve  the 
boundaries  between  his  own  and  his  landlord's  lands,  445,  446 

Or  during  term,  446 

Where  contusion  is  occasioned  by  tenant  for  life,  ib. 

Semble,   even   the  ease  of  tenant  or  lessee  of  one  manor  being   owner  of 
another,  ib. 

Or  of  one  individual  holding  lands  belonging  to  several  offices,  ib. 

When  confusion  occasioned  by  devisor  and  trustees,  ib. 

Relief  granted  against  volunteers,  447 

Or  purchasers  with  notice,  447 

Principles  on  which  cases  proceed,  ib. 

Plaintiff  must  show  that  some  portion  of  the  lands  are  in  possersion  of  the 
defendant,  ib. 

And  plaintiffs  title  to  some  lands  in  possession  of  the  defendant  must  be 
established  by  admission  or  evidence,  ib. 

What  evidence  admissible.   1 1-' 

Inquiry  when  directed,  where  quantity  of  land  of  plaintiff  in  possession  of 
defendant  doubtful,  ib. 

Commission  or  issue  when  directed,  ib. 

Necessity  for  the  Court's  assistance  must  be  shown,  ib. 

Commission  to  ascertain  boundaries  and  limits  of  two  collieries,  ib. 
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BOUNDARIES— continual. 

And  parcels  belonging  thereto  respectively,  ib. 

Equity  also  interposed  to  prevent  multiplicity  of  suits,  ib. 

Review  by  Lord  Cottcnham  of  the  doctrine  laid  down  in  the  principal  case,  ib. 

Relief  where  charity  lands  cannot  by  ascertained,  448,  449 

To  identify  lands  of  ecclesiastic  corporations, 449 

collegiate  corporations,  ib. 
Semble,  Court  has  jurisdiction  to  issue  commission  to  ascertain  boundaries 

of  lands  in  our  colonies,  ib. 
Reference  to  Chambers  in  lieu  of  commission,  ib. 
Forms  of  commissions,  ib. 
Of  reference  to  an  engineer,  ib. 
Costs  of  commissions,  ib. 
Relief  when  lands,  out  of  which  rents  are  payable,  cannot  be  discovered, 

in  what  cases  granted,  449,  450 
Court  will  not  interfere  in  the  case  of  heriots  payable  by  custom  out  of 

chattels,  when,  450 
Jurisdiction  of  Inclosure  Commissioners  as  to  intermixed  lands,  ib. 
Of  Board  of  Charity  Commissioners  to  ascertain  laud  charged  with  rent  for 

a  charity,  ib.     See  Charity. 

CHAMPERTY  AND  MAINTENANCE, 

Equity  will  not  give  effect  to  assignments  partaking  of  the  nature  of,  893. 
See  Equitable  Assignment. 

CHARITY, 

No  marshalling  of  assets  for,  107.     See  Marshalling. 
Lands  belonging  to,  commission  to  ascerain,  448 
Lands  of  equal  value  to  be  substituted  for,  when,  449 

Jurisdiction  of  Charity  Commissioners  to  ascertain  land  charged  with  a 
rent,  for,  450 

CHOSE  IN  ACTION.     See  Equitable  Assignment. 

CHOSES  IN  ACTION  OF  A  MARRIED  WOMAN, 

Husband  only  becomes  entitled  to  choses  in  action  of  wife,  if  he  reduce 
«       them  into  possession,  906 

1.    WJiat  amounts  to  reduction  into  possession  of  the  choses  in  action  of  wife. 

By  acts  changing  the  property  therein,  907 

Not  by  mere  intention  of  an  executor  to  pay  the  husband,  ib. 

Nor  by  his  appropriation  of  a  particular  sum  for  that  purpose,  ib. 

Nor  by  the  husband's  receipt  for  interest,  ib. 

Nor  by  the  handing  of  a  promissory  note  to  him,  ib. 

Receipt  of  part  of  fund  a  reduction  into  possession  pro  tanto,  ib. 

Transfer  of  stock  by  trustees  into  the  name  of  a  married  woman'  will  not 

amount  to.  ib. 
Nor  into  the  names  of  the  husband  and  wife,  ib. 
A  fortiori  where  trustees  retain  funds  in  their  own  hands,  ib. 
Or  invest  or  pay  it  into  the  names  of  trustees  for  her,  ib. 
Payment  of  legacy  to  a  wife  by  a  cheque  drawn  to  order  of  husband  and 

wife  will  not  amount  to,  ib. 
Though  endorsed  by  them,  and  hnnded  to  manager  of  bank,  to  be  placed 

to  an  account  in  the  sole  name  of  the  wife,  ib. 
A  fortiori  if  it  be  treated  by  the  wife  as  her  separate  property,  ib, 
Nor  will  an  agreement  to  sell  a  fund  amount  to  a  reduction  into  possession, 

ib. 
Whether  debt  due  from  a  husband  to  the  testator  can  be  set  off  against  a 

legacy  left  to  his  wife,  907.  908 
Semble,  it  may  subject  to  the  wife's  equity  to  a  settlement,  908 
Proof  by' husband  in  bankruptcy  of  debt  due  to  wife  will  not  ainouat  to,  ib. 
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CHOSES  IN  ACTION  OF  A  M  A  RRIED  W(  ).M  AN— continued. 

If  the  lm.sl)and  die  before  the  dividend,  Lb. 

Receipt  by  husband  of  wile's  chose  in  action  a  reduction  into  possession,  ib. 

Unless  he  receives  it  as  trustee,  ib. 

Receipt  of  legacy  or  loan  of  money  by  agent  appointed  by  husband  and  wife 
a  reduction  into  possession,  ib. 

So,  of  money  forming  part  of  intestate's  estate,  ib. 

Tliough  wife  be  administratrix,  ib. 

Unless  agent  receives  money  as  separate  property  of  the  wife,  ib. 

Transfer  of  wife's  stock  into  the  name  of  the  husband  a  reduction  into  pos- 
session, ib. 

Or  to  his  credit  in  the  matter  of  his  lunacy,  ib. 

Lodgment  in  Court  of  tines  due  to  wile,  not  a  reduction  into  possession,  ib. 

Transfer  by  husband  of  his  wife's  stock  to  trustees  upon  trust,  inconsistent 
with  his  wife's  title,  amounts  to,  909 

Secus,  where  the  husband  directs  or  consents  to  an  investment  in  stock, 
not  inconsistent  therewith,  ib. 

Choses  in  action  even  though  promissory  notes  and  bills  of  exchange  given 
to  wife  before  marriage  may  be  reduced  into  possession,  ib. 

By  husband  suing  out  execution  on  judgment  in  action  in  the  name  of  him- 
self and  his  wife,  ib. 

Secus,  if  he  die  after  judgment  but  before  execution,  ib. 

Title  of  the  wife  to  choses  in  action  given  to  her  during  marriage 
defeated  by  her  "husband  obtaining  a  judgment  on  an  action  in  his  own 
name,  909. 

Payment  to  a  feme  sole  of  a  promissory  note  (not  her  separate  property), 
without  authority  of  her  husband,  a  reduction  into  possession,  ib. 

Award  of  execution  on  a  judgment  obtained  by  wife  before  marriage  will 
give  the  property  to  the  husband,  910. 

Semble,  an  award  to  the  husband  of  the  personal  chattels  of  the  wife  has 
not  the  effect  of  changing  the  property  in  them,  ib. 

Decree  on  joint  suit  of  husband  and  wife,  for  money  of  wife,  on  his  death 
survives  to  her,  ib. 

Her  right  by  survivorship  not  prejudiced  if  nothing  has  been  done  to 
change  the  property,  ib. 

Secus,  where  the  property  has  been  changed,  ib. 

As  by  approval  of  a  settlement  on  the  wife,  ib. 

Or  an  order  for  payment  to  the  husband,  ib. 

Arrears  of  income  of  a  married  woman  in  the  hands  of  a  receiver  ordered 
to  be  applied  in  payment  of  husband's  incumbrances,  a  reduction  into 
possession,  ib. 

Though  not  paid  as  directed,  ib. 

Sale  by  the  husband  when  a  reduction  into  possession,  911. 

Husband  surviving  his  wife  entitled  to  her  choses  in  action  on  taking  out 
administration,  ib. 

Even  with  regard  to  choses  in  action  to  wife's  separate  use,  ib. 

If  husband  does  not  rake  out  letters  of  administration,  his  personal  repre- 
sentatives on  doing  so  entitled  to  wife's  choses  in  action,  ib. 

2.     Choses  in  action  of  a  married  woman,  how  for  assignable. 

Assignment  by  husband  of  choses  in  action  and  reversionary  personal  pro- 
perty of  the  wife,  is  subject  to  her  right  by  survivorship,  911. 

As  against  the  husband,  ib. 

His  assignee  in  bankruptcy,  ib. 

In  insolvency,  ib. 

Particular  assignees  for  value,  ib. 

Though  wife  join  therein,  ib. 

Assignment  puts  assignee  or  husband  in  the  same  position  as  the  hus- 
band, ib. 

Chose  in  action  put  into  settlement  by  infant  wife,  912. 
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CHOSES  IN  ACTION  OF  A  MARRIED  WOMAN— continued. 

After  the  death  of  her  husband  wife  may  adopt  a  settlement  of  her  rever- 
sionary interest,  ib. 

Infant  may  now  settle  property  under  Infant  Settlement  Act,  how,  ib 

Though  it  be  in  reversion,  remainder,  or  expectancy,  ib. 

Assignment  by  husband  of  choses  in  action  of  wife  not  binding  on  her  sur- 
viving, ib. 

Though  the  husband  has  the  power  of  reducing  them  into  possession,  ib. 

If  he  dies  before  they  be  actually  reduced  into  possession,  ib. 

Release  by  husband  of  his  wile's  reversionary  chose  in  action,  inoperative 
to  bind  wife  surviving,  913. 

Assignment  by  husband  and  wife  of  an  annuity,  or  life  interest  of  wife  in 
a  fund,  passes  only  his  interest  during  coverture,  ib. 

Assignment  by  way  of  mortgage  of  a  reversionary  interest  of  wife  created 
for  that  purpose,  binds  her,  surviving,  913,  914. 

Assignment  of  business  by  an  insurance  office  cannot  be  adopted  by  a 
married  woman  who  has  insured  her  life  therein,  914.  . 

"Wife  cannot  convert  her  reversionary  interest  into  an  interest  in  possession, 
914,  915. 

Reversionary  fund  in  Court  will  not  be  paid  to  her  or  her  husband,  with 
consent  of  other  parties  interested,  ib. 

Assignment  of  by  wile  good  against  husband  surviving  wife,  915. 

Subject  to  the  wife's  equity  to  a  settlement  when  i,t  becomes  an  interest  in 
possession,  ib. 

Reversionary  interest  in  personalty  invested  in  land  by  a  breach  of  trust 
only  disposable  by  married  woman  by  deed  acknowledged  with  concur- 
rence of  husband,  ib. 

Wife  entitled  to  her  choses  in  action  upon  judicial  separation,  ib. 

Though  mortgaged  by  herself  and  her  husband,  ib. 

Husband  opposing  wife  refused  costs,  ib. 

Result  the  same  on  a  decree  for  a  dissolution  of  the  marriage,  ib. 

Husband  cannot  reduce  choses  in  action  into  possession  after  decree  nisi,  ib. 

Executors  of  wife  entitled  thereto,  when,  915,  916. 

Wife  becomes  entitled  to  her  choses  in  action  upon  obtaining  a  protection 
order,  under  20  &  21  Vict.  c.  85,  916. 

Or  a  protecting  order  under  41  &  42  Vict.  c.  19,  s.  4,  ib. 

And  on  resumption  of  cohabitation  they  belong  to  wife  to  her  separate 
use,  ib. 

Married  woman  with  protection  order  asking  for  payment  of  funds  out  of 
Court  should  show  that  separation  was  a  continuing  one,  ib. 

Affidavit  of  married  women  sufficient,  ib. 

Also  as  to  there  being  no  settlement,  ib. 

On  divorce  for  adultery  of  wife  Court  may  order  a  settlement  of  her  pro- 
perty, ib. 

But  rights  of  the  husband  under  the  settlement  not  forfeited  by  his  ill-con- 
duct, ib. 

Payment  to  the  husband  or  his  assignees  defeats  the  wife's  right  by  sur- 
vivorship, when,  ib. 

And  her  equity  to  a  settlement  will  be  thereby  defeated,  ib. 

Share  of  a  married'woman  as  joint  tenant  in  a  reversionary  chose  in  action, 
survives  to  the  other  joint  tenants,  when,  917. 

By  Malms'  Act  married  women  enabled  to  dispose  of  reversionary  interests 
in  personalty,  when,  917,  918. 

Result  ot  the  Act,  its  limited  operation,  918. 

Effect  of  an  assignment  under  Manns'1  Act,  ib. 

Form  of  stop  order  on  the  assignment  of  a  wife's  reversionary  chose  in 
action,  919. 

Assignment  of  reversionary  choses  in  action  governed  by  the  law  of  the 
domicile  of  the  parties,  when,  ib. 
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CHOSES  IN  ACTION'  OP  A   MARRIED  WOMAN— continued. 

Husband  may  assign  his  wife's  reversionary  interest  in  Leaseholds,  Lb. 

Unless  they  cannot  by  any  possibility  vest  in  posses-ion  in  the  wife  during 

coverture,  919. 
Husband  on  decease  of  wife  entitled  to  her  chattels  real,  ib. 
Though  wife  dead  belore  her  interest  rested  in  possession,  Lb. 
Husband  need  not  take  nut  administration  to  wife's  chattels  real,  ib, 
Alterations  in  the  law  by  the  .Married  Women's  Property  Aet,  1882,  ib. 

COMPENSATION, 

Specific  performance  with,  555.    See  Specific  Pebfobmance,  1 — PENAL- 
TIES   AM)    I'oKFLTTUKES. 

COMPOSITION. 

Of  creditor  and  debtor,  whether  it  releases  the  surety,  1132 
See  Surety. 

COMPROMISE, 
'        In  the  nature  of  a  family  arrangement,  to  save  the  honour  of  a  family, 

generally  maintained,  932. 
May  be  implied  without  express  written   contract  from   long   course  of 

dealing,  ib. 
Of  doubtful  claims  upheld,  ib. 
By  the  civil  law,  ib. 
Law  of  Scotland,  ib. 
Our  own  law,  933 

Adequacy  of  the  consideration  immaterial,  ib. 
Distinction  between  mistake  of  law  and  mistake  of  fact,  939,  934 
Ignorance  of  fact  or  law  in  common  to  all  parties,  immaterial,  934,  935, 

936 
Especially  in  the  case  of  family  arrangements,  934 
Doubtful  question  of  construction  may  be  settled  by  compromise,  936. 
Effect  of  acquiescence  in,  ib. 
Lord  Ring's  decision  in  Lansdmon  \ .  Lansdovm,  that  ignorance  of  the  law 

was  a  sufficient  reason  for  setting  aside   a  compromise  disapproved  of, 

936,  937 
No  relief  granted  against,  unless  Court  be  satisfied  that  conduct  of  a  party 

has  been  influenced  by  mistake,  937 
Transaction  between  father  and  son  on  barring  an  estate  tail,  looked  upon 

as  a  family  arrangement,  937,  938 
Though  property  is  reversionary,  ib. 
Such  agreement  good  though  consideration  moving  from  son  was  payment 

of  his  father's  debts,  and  though  important  items  left  in  blank,  938 
As  to  undue  influence  on  the  part  of  the  parent,  ib. 
Family  arrangement  not  void  even  under  former  usury  laws  where  there 

was  a  provision  for  lender  beyond  legal  interest,  ib. 
Family  arrangement  not  executed  with  the  view  of  defeating  creditors 

valid  under  13  Eliz.  c.  5,  ib. 
Though  some  debts  may  be  defeated  thereby,  ib. 

But  deed  valid  as  a  family  arrangement  may  be  void  as  against  creditors,  938 
Family  arrangement  brought  about  by  the   fraud  of  a  third  party,  if  not 

unfair,  not  set  aside,  ib. 
Whether  person  is  bound  by  a  compromise  which  assumed  something  to  be 

due,  not  really  due,  938,  939,  940. 
Compromise  under  the  Court  will  not  exclude  a  point  of  construction  nol 

under  consideration,  940. 
Full  disclosure  of  material  circumstances  essential  to  the  validity  of  family 

arrangement,  940,  941 
Especially  if  parties  are  not  on  equal  terms,  941 
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COMPROMISE— continued. 

Concealment  or  misrepresentation  if  not  relevant  will  not  effect  validity 

of,  ib. 
Semble,  not  carried  into  effect  where  parties  simply  misunderstood  their 

interests,  about  which  there  could  be  no  reasonable  doubt,  ib. 
Especially  when  party  surrendering  his  rights  was  liable  to  imposition,  ib. 
And  without  professional   advice,  ib. 
Or  if  entered  into  under  influence  of  threats,  ib. 
Or  under  pressure  of  trustees  in  violation  of  their  duty,  ib. 
Or  if  it  is  inconsistent  with  the  rights  of  the  parties,  in  a  manner  not  con- 
templated by  them,  ib. 
Not  necessary  that  a  party  should  distinctly  understand  his  rights,  if  they 

were  understood  by  his  agent,  942 
Deed  carrying  out  a  family  arrangement  not  binding  if  not  executed  by 

all  parties,  when,  ib. 
Or  if  executed  by  a  party  labouring  under  incapacity,  ib. 
As  coverture,  ib. 

Compromise  after  charge  of  fraud  made  by  bill  fails,  not  decreed,  when,  ib. 
Compromise  made  after  a  bill  is  filed,  may  in  general  be  relied  on,  ib. 
Steps  to  be  taken  when  its  validity  is  doubtful,  ib, 
Letters  relating  to,  written  "without  prejudice,"  not  used   as  evidence, 

942,  943 
Or  to  take  a  claim  out  of  the  Statute  of  Limitations,  913 
Corporations  may  enter  into,  ib. 
Cannot  be  entered  into  by  counsel  or  attorney  against  express  wishes  of  the 

client,  ib. 
Action  for  so  doing  lies  against  attorney  for,  ib. 
Not  against  counsel,  ib. 
Power  of  counsel  or  attorney  in  ordinary  cases  to  effect,  so  as  to  bind  the 

client,  ib. 
Attorney  is  not  liable  for  compromise  tor  benefit  of  his  client,  ib. 
Provided  he  is  not  guilty  of  actual  negligence,  and  has  acted  bona  fide,  ib. 
And  with  reasonblea  care  and  skill,  ib. 

And  not  in  defiance  of  the  express  prohibition  of  bis  client,  ib. 
Compromise  within  apparent  authority  of  counsel  or  attorney,  binding  on 

client,  ib. 
Unless  the  dissent  ot  the  client  be  brought  to  the  knowledge  of  the  oppo- 
site party  at  the  time,  943 
Consent  to,  given  by  counsel  through  error,  mistake,  or  inadvertence,  may 

be  withdrawn  before  order  drawn  up,  by  leave  of  the  Court,  ib. 
When  not,  943,  944 

Clients  cannot  arbitrarily  withdraw  consent  of  counsel  to  order,  944 
Registrar  will  pertect  order  subject  to  application  for  relief  on  the  ground 

of  mistake,  ib. 
Surprise  or  other  sufficient  reason,  ib. 

Power  of  an  avocat  and  avoue  in  Lower  Canada  to  effect,  ib. 
Power  of  the  Court  to  effect,  on  behalf  of  infants,  ib. 
No  redress  for  error  of  judgment  on  part  of  Court,  ib. 

Unless  Court  led  to  an  erroneons  conclusion  by  suppression,  or  misstate- 
ment of  facts,  ib. 
Practice  of  Court  of  requiring  assent  to  by  next  friend  or  guardian  of  in- 
fant, ib. 
Affidavit  of  solicitor  as  to  its  being  beneficial,  ib. 
And  the  opinion  of  counsel,  ib. 
Court  has  no  jurisdiction  to  enforce  against  infants  when  objected  to  by 

their  guardians  and  counsel,  ib. 
May  sanction  by  married  woman  in  respect  of  her  reversionary  interest  in 

a  fund,  when,  945 
How  far  agreement  for  a  compromise  may  be  enforced  on  motion,  ib. 
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COM  PROM  IHE— continued. 

Semble  only  to  supply  technical  delect,  ib. 

Not  to  decide  substantial  question,  Lb. 

Jurisdiction  of  the  Court  to  enforce  compromise  by  a  stranger,  under  the 

Judicature  acts,  1873,  in  winding  up  a  company,  ib. 
Family  arrangement  between  husband  and  wife,  ib.    See  Separation. 

CONCEALMENT, 

Of  title  to  property  from  intending  purchaser  by  owner,  though  nnder dis- 
ability, 682 

Owner  knowing  his  own  title,  compelled  to  convey,  ib. 

Secus,  if  ignorant  of  his  own  rights.  oXS,  684 

Contract  of  married  woman  as  to  land,  not  her  separate  property,  in  the 
absence  of  fraud  not  enforced,  ib. 

Can  be  conveyed  under  Fines  and  Recoveries  Act  only,  ib. 

Of  incumbrance  by  owner  thereof,  685 
by  trustee,  ib. 

Mere  silence  of  incumbrancer,  effect  of,  ib. 

Purchaser  induced  to  purchase  by  person  ignorant  of  his  rights  when  re- 
lieved,  il). 

Person  having  a  title  to  an  estate  allowing  a  person  ignorant  thereof  to 
lay  out  money  thereon,  liability  of,  685,  686 

Laying  out  money  on  land  of  a  corporation  on  faith  of  a  corporate  resolu- 
tion, 687 

Where  fiduciary  relation  exists  between  the  parties,  ib. 

Nuisance  encouraged  cannot  be  complained  of,  when,  ib. 

Person  entitled  to  property  allowing  another  to  deal  with  it  as  his  own, 
cannot  assert  right  thereto,  687 

Notice  by  owner  of  his  title  to  person  about  to  expend  money  upon  land, 
ib. 

Immaterial  whether  the  owner  and  party  making  the  expenditure  are 
strangers,  688 

Or  tenants  in  common,  ib. 

Person  expending  money  on  land  of  another  has  no  remedy  when  the  latter 
was  ignorant  thereof,  ib. 

And  did  not  encourage  him  in  his  expenditure,  ib. 

But  owner  proceeding  in  equity  would  be  compelled  to  make  compensa- 
tion, ib. 

Owner  entitled  to  benefit  of  expenditure  on  his  land  by  a  person  knowing 
his  title,  ib. 

Lessee  or  tenant  not  entitled  to  benefit  of  expenditure  except  by  agree- 
ment, ib. 

Agreement,  when  implied,  ib. 

Landlord  not  allowed  to  profit  by  expenditure  of  tenant  from  year  to  year 
upon  the  faith  that  a  lease  would  be  granted,  689 

What  must  be  shown  by  tenant  to  entitle  him  to  relief,  689,  690 

Disability  of  a  party  no  defence  against  fraud,  690 

As  infancy,  ib. 

Or  coverture,  ib. 

Not  essential  that  fraud  should  be  actively  encouraged,  ib. 

Infant  cannot  take  advantage  of  his  own  wrong,  691 

Mortgage  by  infant  representing  himself  to  be  of  age  good  against  him- 
self, ib. 

Not  against  a  subsequent  mortgage,  when,  ib. 

Party  not  deceived  bv  false  representation  of  infant  not  entitled  to  relief, 
ib. 

Feme  covert  cannot  take  advantage  of  her  own  fraud,  when.  ib. 

Summary  of  the  law  as  to  fraud  by  infants  or  feme  coverts,  692 

485 


1306  INDEX. 

[The  paging  refers  to  the  [*]  pages.  ] 

CONDITIONS, 

In  restraint,  of  marriage,  184.     See  Marriage. 

Annexed  to  gifts  for  the  purposes  of  effecting  separation  of  husband  and 
wife  void,  211,  212.     See  Separation. 

CONFUSION  OF  BOUNDARIES. 

Jurisdiction  of  Court  as  to,  443.     See  Boundaries. 

CONVERSION  OF  RESIDUE, 

Of  perishable  property,  given  to  persons  in  succession,  334 

Of  reversionary  property,  ib. 

Of  investments  of  a  character  not  recognized,  335 

Result  of  rule  laid  down  by  Lord  Eldon,  ib. 

Instances  of  the  application  of  the  rule,  335,  336 

Property  included  in  a  residuary  bequest  not  invested  in  permanent  gov- 
ernment, or  real  securities,  how  invested  by  the  Court,  ib. 

By  trustees,  ib. 

Rule  applicable  to  life  annuity  charged  on  residue,  336 

On  a  wasting  fund,  ib. 

Case  for  conversion  weaker  where  interests  of  tenant  for  life  and  remainder- 
man are  not  antagonistic,  ib. 

Absence  of  direction  to  convert,  how  construed,  ib. 

Not  necessary  where  perishable  or  reversionary  property  is  given  specifi- 
cally to  persons  in  succession,  ib. 

Nor  where  intention  appears  that  it  should  be  enjoyed  in  specie,  though  not 
given  specifically,  ib. 

Though  trustees  have  a  discretionary  power  to  convert,  337 

But  existence  of  trustees  weakens  argument  for  specific  enjoyment  of  things 
partially  enumerated,  ib. 

Semble,  leaning  against  conversion,  ib. 

Dictum  of  James,  L.  J. ,  contra,  ib. 

Effect  of  direction  to  sell  at  a  particular  time,  ib. 

Of  power  to  vary  securities,  ib. 

Of  specific  gift  over  of  property  on  death  of  tenant  for  life,  338 

Of  postponement  of  conversion  of  part  for  a  certain  time,  ib. 

Power  to  sell  or  renew  leaseholds  with  consent  of  tenant  for  life,  ib. 

When  tenant  for  life  entitled  to  enjoy  in  specie  investments  may  remain, 
ib. 

But  debts  must  be  realized,  ib. 

Semble,  turnpike  bonds  debts,  ib. 

Direction  to  continue  investment  of  government  securities,  held  not  to  in- 
clude long  annuities,  ib. 

Tenant  for  life  entitled  to  enjoy  in  specie  during  term,  residue  directed  not 
to  be  converted  therein,  ib. 

Or  until  so  much  or  such  part  of  residue  be  sold  at  the  discretion  of  trus- 
tees, ib. 

Court  will  not  interfere  with  discretion  of  trustees,  ib. 

So  where  discretion  of  trustees  to  sell  is  general,  ib. 

Especially  if  directions  be  not  to  sell  without  consent,  339 

Tenant  for  life  entitled  until  conversion  to  produce  of  any  portion  not  con- 
verted directed  to  be  paid  to  him,  ib. 

An  express  power  to  sell  realty,  does  not  show  intention  that  wasting  pro- 
perty should  be  specifically  enjoyed,  ib. 

Nor  a  mere  power  to  retain  investments,  ib. 

Nor  where  trustees  have  power  to  retain  or  sell,  ib. 

Intention  that  tenant  for  life  should  enjoy  leaseholds  in  specie  indicated 
by  a  direction  to  discharge  incumbrances  thereon,  ib. 

Or  to  renew  or  keep  in  repair,  ib. 

Or  by  a  power  to  demise,  ib. 
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CONVERSION  OF  RESIDUE—  continued. 

Exception  of  long  annuities  from  a  general  direction  to  invest,  may  sho\r 

intention  that  they  are  to  be  enjoyed  in  specie,  ib. 
But  a  mere  general  provision  as  to  moneys  remaining  in  the  same  state  of 

investment,  not  applicable  as  to  long  annuities  as  between  tenant   for 

life  and  remainderman,  33"J,  340 
Or   where   there   was   a   power  to   retain    "undoubted    ceal   or   personal 

securities,"  340 
Effect  of  direction  to  pay  rents,  issues,  profits,  and  proceeds,  where  testator 

had  leaseholds,  340 
Or  to  recover  rents,  profits,  and  dividends,  where  there  were  long  annuities, 

ib. 
Comments  of  Sir  J.  Wigram,  V.-O,  on  authorities,  340,  :;il 
Express  direction  to  invest  not  qualified  by  direction  to  pay  rents,  profits, 

and  dividends,  to  tenant  for  life,  ib. 
And  tenant  for  life  not  entitled  to  long  annuities  in  specie,  ib. 
Direction  that  powers  of  attorney  should  be  given  to  cestui  que  trust,  may 

indicate  an  intention  of  enjoyment  in  specie,  ib. 
Mere  enumeration  of  particulars  in  residuary  bequest,  does  not  make  it 

specific  as  to  them,  ib. 
No  implication  arises  against  conversion  of  general  residue  from  direction 
»  to  convert  certain  specific  parts,  ib. 

Express  direction  to  sell  for  payment  of  debts,  raises  no  implication  that 

sale  of  residue  is  not  to  take  place  under  the  general  rule,  342 
Inference  that  funds  including  long  annuities  comprised  in  the  same  residue 

as  lands  were  intended  to  be  given  specifically,  ib. 
But  inference  in  the  absence  of  other  indications  not  conclusive,  ib. 
Effect  of  a  direction  to  divide  property  after  the  death  of  tenant  for  life,  ib. 
Effect  of  intention  that  remainderman  should  enjoy  the  same  property  as 

the  tenant  for  life,  ib. 
Effect  of  power  to  continue  working  ot  collieries,  and  continue  business, 

343 
Postponement  of  payment  of  legacies,  or  distribution  of  estate,  till   death 

of  tenant  for  life,  no  indication  of  intention  that  he  was  to  enjoy  iesidue 

in  specie,  ib. 
Nor  will  the  fact  that  many  of  the  bequests  are  specific,  ib. 
Or  that  tenant  for  life  was  to  enjoy  income  of  testator's  "'entire  estate," 

343,  344 
Unless  context  shows  that  estate  is  to  be  kept  intact,  344 
What  income  tenant  for  life  of  residue  is  entitled  to. 

If  invested  in  securities  approved  by  Court  and  not  directed  to  be  con- 
verted, entitled  to  income  from  testator's  death,  ib. 
But  income  of  capital  must  be  deducted  therefrom,  required  for  payment 

of  debts,  ib. 

and  legacies,  ib. 
Except  the  income  of  sum  set  apart  for  contingent  legacies  to  which  tenant 

for  life  is  entitled  until  they  become  payable,  ib. 
Tenant  for  life  entitled  to  income  of  residue  invested  in  securities  though 

not  approved  of  byr  Court,  if  authorised  byr  testator,  ib. 
Or  if  intention  be  that  tenant  for  life  should  take  specifically,  ib. 
What  interest  tenant  for  life  of  leaseholds  taken  by  a  public  company  takes 

in  compensation  money,  ib. 
Tenant  for  life  surviving  duration  of  wasting  property,  absolutely  entitled 

to  produce,  345 
Rule  where  property  is  not  capable  of  immediate  conversion   without  loss 

to  the  estate,  ib. 
Effect  of  intermediate  direction  for  management  of  property,  345 
What  income  tenant  for  life  is  entitled  to   when  trustees,  in   accordance 
with  a  power,  retain  money  on  certain  securities,  346 
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CONVERSION  OF  RESIDUE— continued. 

Where  they  do  not  convert  securities  they  were  not  authorised  to  retain, 

Trustees  may  recover  from  tenant  for  life  amount  overpaid  to  him,  when, 
ib. 

Estate  of  tenant  for  life  liable  to  recoup  estate  of  testator  income  improp- 
erly received,  when,  ib. 

Where  profits  of  residue  until  conversion  are  directed  to  be  treated  as  in- 
come tenant  for  life  entitled  thereto,  347 

What  tenant  for  life  will  be  entitled  to  receive  in  respect  of  reversion  fall- 
ing into  possession  which  ought  to  have  been  sold,  347,  348 

Principle  upon  which  the  Court  calculates  what  tenant  for  life  is  entitled 
to,  ib. 

Where  losses  are  incurred  during  a  first  tenancy  for  life,  and  profits  during 
a  second,  how  losses  are  to  be  treated,  348 

CUMULATIVE  LEGACIES, 

What  are  considered  to  be,  353.     See  Repetition  of  Legacies. 

DEBTS, 

Satisfaction  of,  by  legacies,  404.     See  Satisfaction,  5. 

DEMONSTRATIVE  LEGACY, 

Defined  and  distinguished  from  other  legacies,  254,  257.     See  LEGACIES. 

DISTRINGAS, 

Priority  gained  by,  when,  875.     See  Equitable  Assignment. 

DONATIONS, 

Obtained  by  undue  influence,  when  set  aside,  621 
See  Voluntary  Donations. 

DOWER, 

Legacy  in  consideration  of  relinquishment  of,  entitled  to  priority,  302 

Remedy  of  widow  for,  in  equity,  504 

Now  entitled  to,  out  of  equitable  estates,  ib. 

Right  to,  may  be  defeated  by  husband,  when,  ib. 

Husband's,  declaration  against,  made  before  Dower  Act,  not  effectual, 
when,  ib. 

Not  liable  to  mere  debts  of  her  husband,  505 

What  disposition  by  will  may  defeat,  ib. 

Election  between  dower  and  benefit  conferred  by  will,  ib. 

Dower  Act  not  applicable  to  freebench,  ib. 

Freebench  in  copyholds,  independently  of  Dower  Act,  may  be  defeated  by 

*    the  will  of  the  husband,  ib. 

Purchaser  protected  from,  by  obtaining  an  assignment  of  an  outstanding 
term,  506 

And  a  mortgagee,  ib. 

Specific  performance  enforced  against  husband  where  there  was  an  availa- 
ble term,  ib. 

Though  wife  would  not  join  to  release  her  dower,  506 

Widow  compelled  to  assign  term,  vested  in  her  as  trustee,  as  protection 
against  her  own  dower,  ib. 

Protection  limited  by  the  Satisfied  Terms  Act,  ib. 

When  term  does  not  become  satisfied,  ib. 

Proceedings  where  right  to,  is  disputed,  507 

On  establishment  of  right,  may  be  ascertained  by  reference,  ib. 

Or  by  commission,  ib. 

As  to  costs  on  bill  to  assign,  ib. 

Right  of  widow  in  respect  of,  when  land  is  taken  by  a  railway  company,  ib. 
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ELECTION, 

In  cases  of  satisfaction,  396.    See  Satisfaction,  ■'• 
Between  dower  and  benefit  conferred  by  will,  505 

EQUITABLE  ASSIGNMENT, 

As  a  rule,  possibility,  or  chose  in  action,  noi  assignable  in  law,  836 
Annuity  assignable,  il>. 
King  excepted  from  the  rule,  ib. 
Reasons  for  the  rule  at  law,  ib. 
Disregarded  in  equity,  8.37 

Possibility  and  chose  in  action  assignable  in  equity,  ib. 
Assignment  operates  by  way  of  contract,  ib. 
Assignee  of  ehose  in  equity  eould  sue  in  his  own  name.  ib. 
Of  chose  in  action,  in  the  name  of  the  assignor,  ib. 
Assignor  compelled  in  equity  to  allow  use  of  his  name  in  action,  ib. 
What  choses  in  action  made  assignable  at  law  by  custom,  ib. 
By  statute,  8.38 

Notice  of  assignment  to  be  given  by  assignee,  to  whom,  ib. 
As  to  attachment  of  debts,  ib. 

Assignment  of  equitable  choses  in  action  not  altered  by  Judicature  Act,  ib. 
When  legal  choses  in  action  come  within  it,  ib. 
I.  What  might  be  assigned  in  equity  though  not  at  law. 
Expectancies  assignable  in  equity,  839 
Interest  under  will  of  a  living  person,  ib. 
Share  under  an  appointment  to  be  made,  ib. 
Share  as  next  of  kin  in  persoualty  of  living  person,  ib. 
Legacy,  or  share  of  a  residue,  ib. 
Non-existing  property,  as  future  freight  or  cargo,  ib. 
Future  patent  rights,  ib. 
Profits  from  working  patent  by  licensees,  ib. 
Future  dividends  on  proof  in  bankruptcy,  ib. 
Future  cargo  of  ship,  ib. 

Building  materials  to  be  brought  upon  premises,  ib. 
Machinery  to  be  added  to  or  substituted  for  existing  machinery,  840 
Goods  and  chattels  being  or  to  be  in  or  about  a  house,  ib. 
Directors  cannot  charge  after-acquired,  under  a  power  to  charge,  existing 

property,  840 
Agreement  for  a  bill  of  sale,  relied  on  as  an,  requires  registration,  ib. 
Contingent  executory  and  future  interest,  how  far  disposable  by  deed,  ib. 
Possibility  coupled  with  interest,  ib. 
Eight  of  entry,  ib. 

How  dispositions  by  married  women  must  be  made,  ib. 
Such  interests  if  not  coupled  with  an  interest  assignable  in  equity  only,  ib. 
II.    What  amounts  to  an  equitable  assignment 

Ordinary  form  for  transfer  of  a  chose  in  action,  841 

No  particular  form  necessary,  ib. 

Agreement  between  a  debtor  and  creditor  that  the  creditor  shall  be  paid 

out  of  fund  coming  to  the  debtor  amounts  to,  ib. 
An  order  given  by  a  debtor  to  his  creditor  upon  a  third  person  for  payment 

out  of  funds  in  his  hands,  ib. 
By  endorsement  in  blank  of  debenture  of  joint  stock  company,  ib. 
Not  necessary  in  equity,  that  the  third  person  shall  contract  to  pay  the 

creditor,  ib. 
Examplesof  equitable  assignments,  811,  842,  843 
Intention  to  create  a  charge  must  be  shown,  843 
Opening  a  credit  for  a  particular  sum  will  not  constitute,  ib. 
May  be  made  verbally  on  clear  proof,  ib. 
Bill  of  exchange  on  holder  of  a  fund  does  not  amount  to,  ib. 
Though  iwr  the  exact  amouut,  ib. 
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EQUITABLE  ASSIGNMENT— continued. 

Nor  a  cheque  for  the  drawer's  balance  at  banker's,  ib. 

A  mere  mandate  to  an  agent,  not  communicated  to  the  third  party,  does 

not  amount  to,  843,  844 
May  be  revoked  before  execution,  how,  844 
Effect  of  agent  communicating  mandate  to  the  third  person,  ib. 
Order  by  creditor  to  pay  a  sum  to  a  third  person,  does  not  amount  to,  ib. 
Unless  it  specifies  sums  or  debts  out  of  which  payment  is  to  be  made,  ib. 
A  mere  power  of  attorney  or  authority  to  a  person  to  receive  money  and  pay 

it  to  a  creditor,  does  not  amount  to,  ib. 
Eepresentation  that  bills  will  be  met  by  the  drawee  having  large  funds  of 

drawer,  does  not  amount  to,  845 
Nor  a  promise  by  debtor  to  pay  money  when  he  receives  debt  due  from  a 

third  person,  ib. 
An  order  to  pay  money  out  of  a  particular  fund  must  be  stamped  as  such,  ib. 
Bat  if  it  operates  as  an  equitable  assignment,  it  will  be  received  by  the 

Court  stamped  as  an  assignment,  846 
After-acquired  lands  assignable  in  equity,  ib. 
But  they  must  be  particularly  referred  to.  ib. 
Or  acquired  to  perform  covenant,  ib. 
Covenant  to  settle  or  charge  after-acquired  property  operates  in  equity  as, 

against  creditors,  ib. 
Subject  to  the  provision  of  the  Bankruptcy  Act,  1883,  846 
Effect  in  Ireland  of  creating  an  equitable  charge  on  after-acquired  property, 

ib. 
Capable  of  registration,  ib. 
Effect  of  registration,  ib. 

Licence  to  seize  not  an  assignment  of  chattels,  847 
Effect  of  assignment  of  non-existing  chattels,  ib. 
Discharge  of  assignor  in  bankruptcy  before  chattels  come  into  existence 

will  release  security  for  debt,  ib. 
Whether  secured  by  an  actual  assignment  of  after-acquired  property,  ib. 
Or  by  a  covenant  to  assign,  ib. 

Deposit  of  policy  of  assurance  to  secure  a  sum,  is  a  policy   "  legally  as- 
signed," 847,  848 
And  will  prevent  forfeiture  on  suicide  of  assured,  when,  ib. 
III.   How  far  notice  or  what  is  equivalent  thereto,  a  distringas  or  stop  order  is  requisite 
to  perfect  an  assignment  of  ehoses  in  action. 
Not  necessary  as  between  assignor  and  assignee,  inter  se,  ib. 
Whether  assignment  be  for  valuable  consideration  or  voluntary,  848  _ 
Nor  as  against  parties  standing  in  the  same  position  as  the  assignor,  ib. 
As  a  subsequent  volunteer,  ib. 

Creditor  on  judgment  at  common  law  obtaining  a  charging  order,  ib. 
Or  under  a  garnishee  order,  ib. 

Judgment  creditor  postponed  to  subsequent  mortgagee  of  equitable  inter- 
est in  stock,  when,  ib. 
Notice  necessary  in  order  to  prevent  payment  of  debt  by  the  debtor  to  the 

assignor,  ib. 
Assignee  obliged  to  allow  subsequent  payments,  849 

Notice  necessary  in  order  to  prevent  subsequent  incumbrancer  without  no- 
tice from  gaining  priority  by  giving  notice  to  trustee  or  debtor,  ib. 
Immaterial  whether  interest  of  assignor  be  vested  or  contingent,  ib. 
Present  or  reversionary,  ib. 

Leading  case  of  Dearie  v.  Hall  (3  Russ.  1),  849,  850,  851,  852 
Not  necessary  that  subsequent  incumbrancer  should  inquire  as  to  prior  in- 
cumbrances before  advance,  852 
Second  assignee  from  legal  personal  representative  of  cestui  que  trust  giv- 
ing notice  to  him  entitled  to  priority,  ib. 
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EQUITABLE  ASSIGNMENT— continued. 

Effect  of  notice  in  determined  priority  of  equitable  rights  does  not  extend 

to  shares  of  companies  registered  under  the  Companies  Act.  1862,  8  •'■'• 
Or  to  companies  governed  by  regulations  similar  to  sect.  :;<>  of  that  Act,  ib. 
In  these  priority  of  assignee  is  determined  by  priority  of  assignment,  ib. 
Not  by  priority  of  notice,  ib. 
Priority  when  notices  are  simultaneous,  ib. 
General  assignee  in  bankruptcy  or  insolvency  postponed  to  assignee  for  value 

of  fund  giving  prior  notice  to  trustee  of  fund,  Lb. 
Or  obtaining  a  distringas  on  the  fund,  ib. 
Or  a  stop  order,  ib. 
But  distinct  notice  of  insolvency  or  bankruptcy  to  the  trustee,  aliunde 

sufficient,  853 
And  will  preserve  priority  over  subsequent  assignee  for  value  giving  notice, 

854 
Under  the  Bankruptcy  Act,  1849,  the  creditors'  assignee  not  giving  notice 

had  priority  over  particular  assignee  giving  notice,  ib. 
Decisions  depend  on  strong  negative   words,  in  sect.   141  of  the  Act   of 

1849,  ib. 
Immaterial  whether  bankrupt  was  a  trader  or  not,  ib. 
Negative  words  or  earlier  acts  apply  to  debts  and  not  to  equitable  choses 

in  action,  ib. 
Sect.  22  of  the  Act  of  1869  contains  vesting  but  no  negative  words,  ib. 
And  particular  assignee  might  gain  priority  by  giving  notice  before  trustee 

in  bankruptcy,  855. 
Choses  in  action  under  Bankruptcy  Act,  1883,  deemed  to  have  been  duly 

assigned  to  the  trustees,  ib. 
Assignees  in  bankruptcy  may  lose  right  to  shares  in  a  company  by  gross 

laches,  ib. 
Assignment  of  debts  not  governed  by  same  rules  as  bills  of  exchange  or 

promissory  notes,  ib. 
Notice  to  the  assignor  of  non-payment  by  the  debtor  not  necessary,  ib. 
Assignee  of  debt  when  chargeable  with  wilful  default,  ib. 
Mortgagee  of  ship  on  taking  possossion  entitled  to  freight  as  a  chose  in 

action,  as  against  mortgagor,  ib. 
Or  his  assignees  in  bankruptcy,  ib. 
Or  judgment  creditor,  856 
Or  assignees  for  value,  ib. 

Mortgagee  of  ship  and  general  freight  taking  possession  entitled  to  priority- 
over  particular  assignee  of  freight,  ib. 
Though  the  latter  may  have  given  notice  to  chaterers  before  mortgagee 

took  possession,  ib. 
Assignee  of  ship  and  cargo  doing  all  he  can  to  gain  possession  retains  pri- 
ority, 856,  857 
Subsequent  assignee  with  notice  cannot  gain   priority  by  giving  notice 

857 

How  far  neglect  to  give  notice  brings  choses  in  action  within  the  reputed  owner- 
ship clause. 

Debts  chattels  within  meaning  of,  21  Jac.  1,  c.  19,  s.  11,  ib. 

Notice  of  assignment  of  requisite  to  take  out  of  reputed  ownership  clause, 
ib. 

Doctrine  of  reputed  ownership  now  regulated  by  sect.  454  (iii.)  of  the 
Bankruptcy  Act,  1883,  858 

Things  in  action,  other  than  debts  due  or  growing  due  in  his  trade  or 
business,  not  within  sect.  44,  ib. 

Under  the  old  law  previous  to  the  Bankruptcy  Act,  1869,  all  choses  in  ac- 
tion within  doctrine  of  reputed  ownership,  ib. 

Also  shares  in  public  companies,  where  personal  estate,  ib. 
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EQUITABLE  ASSIGNMENT— continued. 

Or  declared  to  be  such  by  the  Act  of  Parliament,  859 

Or  by  the  deed  constituting  the  company,  ib. 

Shares  in  a  commercial  company  possessing  land  in  foreign  countries,  ib. 

Reversionary  interest  in  choses  in  action  within  doctrine,  ib. 

By  Bankruptcy  Act  of  1869,  things  in  action,  except  trade  debts,  not  to  be 

deemed  within,  ib 
Shares  in  companies  onlj  choses  in  action,  when,  ib. 
Within  reputed  ownership  clause,  when,  860 

Policy  of  assurance  being  a  chose  in  action,  excepted  from  clause,  ib. 
Also  a  share  in  a  partnership,  ib. 
Dividends  to  be  received  on  proof  in  bankruptcy,  ib. 
Alterations  in  reputed  ownership  clause  of  the  Act  of  1883,  ib. 
Goods  must  be  in  possession  or  disposition  of  the  bankrupt,  in  his  trade 

business  to  come  within  clause,  ib. 
Difference  between  provisions  of  the  Acts  of  1869  and  1883,  ib. 
Eeal  property  not  within  reputed  ownership  clauses,  ib. 
Nor  chattel  interests  therein,  ib. 
Nor  debts  secured  on  mortgage  thereof,  ib. 
Nor  shares  in  a  company  arising  from  real  estate,  ib. 
Money  to  arise  from  sale  of  real  estate  within  the  clause,  861 
And  portion  to  be  raised  by  trustees  out  of  real  estate,  ib. 

by  sale,  ib. 

mortgage  or  otherwise,  ib. 
What  comes  within  the  reputed  ownership  clause,  in  the  Act  of  1883,  ib. 
In  order  to  take  debts  assigned  out  of  the  reputed  ownership  clause,  notice 

of  assignment  should  be  given  to  the  debtor,  ib. 
Of  shares  assigned  to  the  company,  ib. 
Of  trust  funds  to  the  trustees,  ib. 
Reason  why  notice  is  necessary,  ib. 

Notice  of  assignment  of  freight  should  be  given  to  charterers,  ib. 
Or  their  agent,  ib. 
Notice  of  assignment  of  debt  should  be  given  to  debtor,  ib. 

or  person  liable  to  pay, 

861,  862 
and  not  to  the  original 
debtor,  862 
Notice  requisite  where  debts  are  assigned  by  a  retiring  to  a  continuing 

partner,  ib. 
A  mere  notice  to  pay  debts  to  one  partner  not  sufficient,  ib. 
Exception  in  the  case  of  negotiable  instruments,  ib. 
Though  bond  be  given  to  secure  payment  of  debt,  ib. 
Negotiable  instruments  improperly  left   with   bankrupt  in  his  reputed 

ownership,  ib. 
Notice  should  be  given  to  all  of  several  co-debtors,  ib. 
Or  co-trustees,  ib. 

Notice  to  one  sufficient  as  long  as  circumstances  remain  unaltered,  ib 
Notice  should  be  given  formally  in  writing,  863 
Verbal  notice  if  distinct  sufficient,  863 
Purpose  for  which  given  immaterial,  ib. 

Assignment  by  a  trustee  also  a  beneficiary  of  his  share  to  a  stranger  not  suf- 
ficient notice,  ib. 
Secus  if  the  assignment  were  to  a  co-trustee,  ib. 
Or  if  a  mortgagee  were  one  of  the  co-trustees,  ib. 
Notice  to  solicitor  of  trustees  sufficient,  ib. 
Policy  of  life  assurance  a  chose  in  action,  excepted  from  the  Bankruptcy 

Acts,  1869,  1883,  863,  864 
Shares  of  public  company  being  personal  property  taken  out  of  reputed 

ownership  clause  by  notice,  864 
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EQUITABLE  ASS  IG N M ENT— -continued. 

Though  not  transferred  in  form  required  by  the  provisions  of  the  Act,  ib. 
Where  certificates  of  snares  deposited  by  way  of  mortgage,  shares  taken  out 

of  order  and  disposition  by  notice,  Lb. 

to  the  directors,  ib. 
or  their  secretary,  ib. 
which  may  be  verbal,  ib. 
Shares  standing  in  name  of  a  bankrupt  having  the  certilicates,  in  his  re- 
puted ownership,  865 
Though  there  is  a  secret  declaration  of  trust  in  favor  of  another,  ib. 
Secus  where  a  chairman  of  a  company  without  its  assent,  purchases  shares 

in  his  own  name,  with  money  of  the  company,  ib. 
Notice  to  a  company  to  whom  given,  ib. 

Deposit  of  shares  by  a  director  not  sufficient  notice  to  a  company,  ib. 
Query  whether  joint  deposit  by  all  the  directors  including  the  manager 

and  secretary,  be  sufficient  notice,  ib. 
Stop  order  should  be  obtained  to  take  fund  in  Court  out  of  order  and  dis- 
position of  assignor,  866 
Not  necessary  unless  a  share  of  or  interest  in  a  trust  fund  be  assigned,  ib. 
Or  a  charge  thereon,  ib. 
Notice  to  executor  of  assignment  of  a  fund  part  of  testator's  estate  paid  into 

Court  sufficient  without  stop  order,  where,  ib. 
But  stop  order  obtained  before  notice  takes  priority,  ib. 
Eight  to  publish  a  newspaper,  how  taken  out  of  order  and  disposition  of 

assignor,  ib. 
Who  is  the  true  owner  of  chattels  within  reputed  ownership  clause,  866,  867 
The  purchaser,  867 
The  mortgagee,  ib. 
The  trustee,  ib. 

Creditors  having  legal  or  equitable  charges  or  liens,  ib. 
Trustee  in  bankruptcy  of  depositor  in  the  absence  of  notice,  entitled  to 

money  represented  by  bonds  or  certificates  of  shares  deposited  bv  trader, 

ib. 
Though  he  may  not  be  able  to  recover  documents  deposited  as  a  security,  ib. 
Trustee  true  owner,  when,  ib, 
Though  his  cestui  que  trusts  be  infants,  867 

Semble,  permission  of  a  bare  trustee  cannot  be  consent  of  true  owner,  ib. 
Cestui  que  trust  absolutely  entitled  true  owner,  when,  ib. 
True  owner  to  give  consent  must  have  capacity,  ib. 
Cannot  be  given  by  an  infant,  ib. 

By  a  husband  trustee  for  wife  of  her  separate  property,  868. 
By  a  man  having  a  former  wife,  if  woman  with  whom  he  was  living  was 

ignorant  of  former  marriage,  ib. 
Secus  if  she  allowed  him  the  management  of  the  property  after  becoming 

aware  of  the  former  marriage,  ib. 
Bankrupt  must  have  possession  with  consent  of  true  owner,  ib. 
Notice  may  be  given  at  any  time  before  bankruptcy  to  take  subject-matter 

of  assignment  out  of  the  order  and  disposition  of  the  assignor,  ib. 
Cheques  placed  in  the  hands  of  a  person  for  a  specific  purpose  not  in  his 

order  and  disposition,  ib. 
Nor  bills  of  exchange,  ib. 
Or  promissory  notes,  ib. 
Under  the  Acts  of  1869  and  1883,  goods  in  the  order  and  disposition  of  the 

bankrupt  vest  in  the  trustee  on  his  appointment,  ib. 
Alterations  made  by  these  Acts,  868,  869 
Priorities  of  etjuitable  interests  in  land. 
Not  affected  by  notice  to  trustees,  when,  869 

Secus,  where  an  assignor  is  equitably  entitled  to  moneys  secured  on  land,  ib. 
Moneys  to  arise  from  the  sale  of  land,  ib. 
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EQUITABLE  ASSIGNMENT— continued. 

Portion  to  be  raised  by  a  sale  or  mortgage  of  land,  ib. 

Notice  of  assignment  of  legacy  cbarged  on  land  in  a  registered  connty,  not 
necessary,  870 
IV.   To  whom  notice  should  be  given  of  an  assignment. 
As  a  rale  to  all  trustees  or  debtors  in  writing,  ib. 
Where  funds  affected  by  successive  trusts,  to  trustees  having  control  of 

funds,  ib. 
Notice  to  one  sufficient  until  his  death,  ib. 
Or  ceasing  to  be  trustee,  ib. 
Prior  notice  by  subsequent  incumbrancer  to  surviving  trustees  or  trustee 

would  give  him  priority,  ib. 
Immaterial  whether  he  be  acting  or  non-acting  trustee,  ib. 
New  trustees  not  affected  by  notice  to  old  trustee,  ib. 
New  trustees  not  receiving  notice  may  distribute  funds,  ib. 
Subsequent  incumbrancer  giving  notice  to  new  trustees  gains  priority  over 

incumbrancer  who  has  given  notice  to  former  trustees,  ib. 
Steps  to  be  taken  by  assignees  to  gain  perfect  security,  870,  871 
Assignment  by  oneof  several  trustees  of  his  share  to  a  stranger  not  suffi- 
cient notice,  871 
Secus,  if  he  assign  to  a  co-trustee,  ib. 

Or  where  a  trustee  advances  money  to  a  beneficiary  on  an  assignment,  ib. 
Trustee  receiving  notice  of  assignment  not  obliged  to  give  notice  that  he 

has  a  former  assignment,  ib. 
And  will  not  lose  priority  by  omitting  to  give  notice,  871 
Secus,  if  he  held  out  an  inducement  to  second  assignee  to  advance  money,  ib. 
When  notice  should  be  given,  ib. 
Purchaser  to  whom  no  notice  given  cannot  object  to  title  unless  he  can 

show  intermediate  incumbrancer,  871,  872 
Vendor  should  point  out  to  purchasers  persons  who  have  been  trustees 

from  time  to  time.  872 
Title  bad  if  this  evidence  not  produced,  ib, 
Time,  however,  may  be  given  for  production,  ib. 
Notice  to  person  before  becoming  a  trustee  ineffectual  to  displace  priority 

of  former  incumbrancer,  ib. 
Notice  by  subsequent  incumbrancer  to  trustee  gains  him  priority  over  in- 
cumbrancer who  gave  notice  to  trustee  before  he  became  such,  ib. 
Notice  of  assignment  of  price  of  commission  to  army  agents  ineffectual  be- 
fore retirement  gazetted,  ib. 
Notice  to  possible  agent  before  becoming  actual  agent  ineffectual,  ib. 
Notice  to  army  agent  become  stakeholder  good,  when,  872,  873 
Notice  to  solicitor  of  trustees  sufficient,  when,  873 
Notice  of  an  assignment  of  a  policy  of  assurance,  to  whom  given,  ib 
Notice  of  assignment  of  shares,  to  whom  given,  874 
Casual  mention  to  clerk  not  sufficient,  ib. 
Verbal  notice  to  Board  of  Directors,  when  good,  ib. 
Notice  required  under  the  Policies  Assurance  Act,  1867,  ib. 
To  one  of  the  partners  in  a  partnership  transaction,  ib. 
Assignment  of  policy  by  a  partner  in  an  insurance  office  not  constructive 

notice,  ib.  . 

Nor  will  the  employment  of  a  local  agent  in  the  assignment  as  solicitor,  ib. 
Sufficient  if  notice  be  received  not  from  assignee  but  aliunde,  874,  875 
Before  assent  notice  of  assignment  of  a  legacy  given  to  executor,  875 
Parol  notice  sufficient,  ib. 
Not  statement  in  a  casual  conversation,  ib. 
General  notice  sufficient,  ib. 

Mere  mistake  as  to  description  of  fund  does  not  render  notice  void,  ib. 
But  assignment  cannot  stand  as  security  beyond  amount  mentioned,  ib. 
Purchaser  with  notice  cannot  gain  priority,  ib. 
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EQUITABLE  ASSIGNM  ENT— continued. 

Priority  gained  l>y  a  distringas,  when-,  ib. 

Distringas  cannot  now  be  issued  under  5  Vict,  c  ■">.  ib. 

Notice  to  have  Same  effect  upon,  as  distringas  on  Hank  of  Kngland.  -To' 

Or  any  public  company,  Lb. 

Whether  incorporated  or  not,  ib. 

Priority  gained  by  stop  order,  ib. 

Although  the  first  Assignment  be  to  a  trustee  oft  lie  fund,  Lb. 

Or  although  assignee,  after  payment  into  Court,  has  given  notice  to  trus- 
tees before  stop  order,  ib. 

Notice  to  trustees  must  be  given  and  stop  order  obtained,  when  part  of 
fund  is  with  the  trustees  and  part  in  Court,  876 

Subsequent  incumbrancer  with  notice  cannot  obtain  priority  by  a  stop 
order,  ib. 

Stop  order  must  be  left  at  Paymaster-General's  office,  ib. 

Mere  notice  to  Paymaster-General  is  not  sufficient,  as  against  subsequent 
stop  order,  ib. 

After  a  stop  order  obtained  on  a  fund  afterwards  carried  over  to  the  ac- 
count of  the  party  obtaining  it,  no  priority  gained  by  a  subsequent  Btop 
order,  ib. 

After  notice  to  trustees,  priority  not  gained  by  stop  order  when  money  is 
paid  into  Court,  877 

But  notice  to  trustees  by  second  incumbrancer  after  transfer  of  fund  into 
Court,  will  give  priority  over  first  assignee  not  giving  notice  or  obtain- 
ing stop  order,  ib. 

Stop  order  on  fund  in  Court  takes  it  out  of  the  order  and  disposition  of  the 
owner,  ib. 

Notice  to  executor  of  fund  sufficient,  when,  ib. 

Secus,  if  subsequent  incumbrancer  gets  stop  order  before  notice,  ib. 

Effect  of  stop  order  confined  to  the  amount  ou  which  the  order  is 
founded,  ib. 

V.  Rights  and  remedies  of  an  assignee  under  an  equitable  assignment. 
In  the  case  of  a  chose  in  equity,  878 

Of  a  legal  chose  in  action,  ib. 

Courts  of  law  allowed  assignee  to  sue  in  name  of  assignor,  ib. 

On  assent  of  assignor  to  transfer,  action  might  be  brought  by  assignee 

against  debtor  on  implied  promise  to  pay,  ib. 
Without  assent  action  could  only  be  brought  in  name  of  assignor,  ib. 
In  equity  assent  of  debtor  not  required,  and  assignee  could  proceed  in  his 

own  name,  ib. 
When  equity  would  compel  use  of  name  of  assignor  at  law,  878,  879 
Debtor  after  notice  bound  to  pay  assignee,  879 
Though  action  commenced  against  him  by  assignor,  when,  ib. 
Secus,  where  assignment  of  real  property  is  void  by  lex  trei  rei  sitae,  ib. 
Creditor  voluntarily  paying  debt  to  assignor  after  notice  liable  to  repay 

assignee,  ib. 
Assignee  of  debt  to  become  due  by  instalments  for  work  done,  entitled  to 

what  has  been  earned  up  to  bankruptcy  of  assignor,  ib. 
Trustee  or  executor  receiving  notice  of  charge  bound  to  withhold  further 

payments  from  legatee,  ib. 
Unless  with  consent  of  mortgagee  of  legacy,  ib. 
As  to  the  attachment  of  debts,  ib. 

VI.  Liabilities  of  assignee  of  chose  in  action  in  taking  it  subject  to  equities. 

As  a  rule  assignee  of  chose  in  action  takes  it  subject  to  equities,  879,  880, 

881,  882 
Rule  must  yield  to  a  contrary  intention,  882 
Person  entitled  to  equities  may  release  them,  ib. 
Either  positively  by  words,  ib. 
by  writing,  ib. 
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EQUITABLE  ASSIGNMENT— continued. 

Either  posstively  by  course  of  conduct,  882 

May  lose  equity  by  neglect  to  give  notice  tending  to  mislead,  when,  ib. 
Exception  to  rule  in  case  of  negotiable  instruments,  883 
Not  in  the  case  of  a  bond  unless,  on  the  face  of  it,  it  appears  to  be  nego- 
tiable, 884 
Tbough  it  was  intended  to  be  so,  ib. 

Dividend  warrants  of  the  Bank  of  England  not  negotiable,  ib. 
Nor  coupons  detached  from  foreign  bills  passing  by  delivery,  ib. 
Indorsee  of  overdue  bills  or  notes  takes  subject  to  all  equities,  ib. 
Kule  not  applicable  to  cheques,  ib. 
Bill  payable  on  demand,  when  deemed  overdue,  ib. 
Negotiation  when  deemed  to  have  been  effected  before  bill  overdue,  885 
Person  taking  bill  with  notice  of  dishonour,  though  not  overdue,  takes  it 

subject  to  defects,  ib. 
Bill  continues  negotiable  until  restrictively  endorsed,  ib. 

or  discharged,  ib. 
by  payment,  ib. 
or  otherwise  ib. 
What  amounts  to  a  restrictive  indorsement,  ib. 
Eight  and  liabilities  of  subsequent  indorsees  of  bill  restrictively  endorsed 

authorising  further  transfer,  ib. 
But  the  equities  to  effectoverdue  bills  must  be  such  as  attach  to  the  bill,  ib. 
Not  claims  arising  from  collateral  matters,  ib. 
As  a  statutory  right  of  set-off,  ib. 

Person  receiving  unindorsed  bill  has  no  better  title  than  the  sender,  ib. 
Person  without  enquiry  taking  an  instrument  from  another  signed  in  blank 

not  a  purchaser  for  value,  886 
Even  in  the  case  of  a  negotiable  instrument,  ib. 

And  cannot  acquire  a  greater  right  than  the  party  giving  it  to  him,  ib. 
A  fortiori  in  the  case  of  an  instrument  not  negotiable,  ib. 
Or  where  person  negotiates  bill  with  notice  of  a  defect  of  title,  ib. 
Or  takes  it  mala  fide,  ib. 

As  by  discounting  a  bill  out  of  the  ordinary  course  of  business,  ib. 
And  without  giving  full  value  for  it,  ib. 
Gross  negligence  in  discounting  a  negotiable  instrument  evidence  of  fraud, 

ib, 
Fraud  presumed  if  instrument  taken  under  suspicious  circumstances,  887 
Who  is  a  holder  in  due  course,  ib. 
When  title  of  person  negotiating  bill  is  defective,  ib.= 
Rights  ot  holder  deriving  title  to  a  bill  though  a  holder  in  due  course,  ib. 
Prima  facie  every  holder  of  bill  is  a  holder  in  due  course,  ib. 
Burden  of  proof,  how  shifted,  ib. 

Cheque  made  payable  to  bearer  or  holder  a  negotiable  instrument,  ib. 
Effect  of  crossing  bill  with  words  "  not  negotiable,"  887 
Assignment  ot  bonds  without  notice  that  they  were  given  for  a  gaming 

debt,  valid  under  5  &  6  Will.  4,  c.  41,  ib. 
Assignment  for  limited  purposes,  by  consignee,  does  not  destroy  consignor's 

right  of  stoppage  in  transitu,  ultra  the  lien  of  the  transferee,  ib. 
Lien  of  a  solicitor  for  costs  not  affected  by,  when,  ib. 
Nor  by  a  stop  order  obtained  by  the  assignee,  ib. 
Although  he  may  have  approved  of  the  assignment,  ib. 
Or  sanctioned  the  execution  thereof,  ib. 
Solicitor  acting  for  mortgagor  and  mortgagee  in  preparation  of  a  mortgage 

loses  his  lien  for  costs  due  from  mortgagor,  ib. 
Unless  such  lien  is  expressly  reserved,  888,  889 
Even  though  mortgagee  was  aware  of  the  lien,  889 
VII.   Chose  in  action  how  far  by  statute  made  assignable. 
Under  earlier  statutes,  ib. 
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EQUITABLE  ASSIGNMENT— continued. 
Under  Policies  Assurance  Act,  1867,  ib. 
Under  Policies  <>f  Marine  Insurance  Act,  lft(W,  890 
Under  the  Bankruptcy  Act,  11869,  891 
Under  the  Bankruptcy  Act,  1883,  Lb. 
Under  the  Supreme  Court  of  Judicature  Act.  1873,  ib. 
What  constitutes  a  legal  assignment  under,  892 
There  requisites  to  a  iegal  assignment,  ib. 

1.  It  must  be  absolute  and  not  a  mere  charge,  ib. 

2.  It  must  be  ot  a  debt  or  oilier  legal  chose  in  action,  ib. 

:;.    Kx]>ress  notice,  in  writing  of  the  assignment  must  he  given,  ib. 
Unless  three  requisites  concur  assignment  in  equitable,  ib. 
Decisions  as  to  assignments  under  the  Judicature  Act,  Hl.r.l,  893 
Assurance  society  having  notice  of  conflicting  claims  cannot  pay  policy 

moneys  into  Court  under  Trustee  Relief  Acts,  893. 
Unless  moneys  were  subjects  of  a  trust,  ib. 
When  objection  entertained,  ib. 
VIII.    What  assignments  are  contrary  to  publ  ic  policy,  and  herein  of  Champerty 
and  3Iaintenance. 
No  effect  given  in  equity  to  assignments  contrary  to  public  policy,  ib. 
As  of  half  or  full  pay  of  an  officer  in  the  army,  ib. 
Permanent  alimony  to  a  wife,  894 
Salary  of  counsel  for  the  Treasury,  ib. 
of  a  clerk  of  the  peace,  ib. 

of  a  retired  clerk  under  Incumbent's  Resignation  Act,  ib. 
in  the  case  of  the  salary  of  a  retired  military  officer  void,  ib. 
pension  by  late  East  India  Company,  ib. 
pension  for  past  services  in  some  cases  held  valid,  ib. 
of  retired  officer  of  Indian  navy,  ib. 
of  a  County  Court  judge,  ib. 
by  a  person  holding  an  appointment  in  the  legal  department  of  the 

Government,  ib. 
pension  of  a  retired  judge  of  a  crown  colony  vesta  in  trustees  on 

bankruptcy,  ib. 
appropriation  of  portion  of  pay  or  salary  under  the  Bankruptcy  Act, 

1883,  894. 
pension  of  officer  in  consideration  of  wounds  assignable,  ib. 
but  not  the  pension  of  an  officer  in  the  Indian  army,  894,  895 
Salary  of  a  judge  for  support  of  dignity  of  his  office  not  assignable,  895 
Secus,  as  to  sum  payable  after  the  death  of  a  judge,  ib. 
Pension   granted    by   Paliament  to   the   Duke   of  Marlborough   and   his 

posterity,  inalienable,  ib. 
Distinction  laid  down  in  the  principal  case  of  Row  v.  Dawson,  ib. 
Interest  or  pension    assignable   where   no   particular   services   arc    to    be 

rendered,  896 
Assignment  of  prize-money  valid,  ib. 

Of  pension  for  compensation  for  loss  of  a  place  in  the  customs,  ib. 
Of  emoluments  of  a  fellow  of  a  college,  ib. 
Or  of  a  canon ry  without  duties,  ib. 
Portion  of  pay,  half-pay,  salary,  or  pension  of  bankrupl  applicable  for  bis 

creditors,  896,  897. 
Alimony  not  assignable,  897 

Future  payments  of.  not  provable  against  husband  on  bankruptcy,  ib. 
Secus,  as  to  arrears,  ib. 

Assignment  of  future  patent  rights  valid,  ib. 

No  effect  given  to  assignments  partaking  of  champerty  or  maintenance,  ib. 
As  to  what  amounts  to  champerty  or  maintenance,  ib. 
Assignment  of  part  of  prize-money  in  a  suit  then  depending,  ib. 
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Purchase  of  an  estate  with  the  purpose  of  setting  aside  an  agreement  affect- 
ing it,  ib. 

As  to  what  is  maintenance,  ib. 

Assignment  of  bare  right  to  file  a  bill  void  as  savouring  of,   898 

Or  a  right  of  action  for  a  tort,'  ib. 

Or  to  sue  a  trustee,  ib. 

Or  of  right  to  proceed  with  petition  to  wind  up  a  company,  ib. 

Purchase  pendente  lite  of  an  interest  good,  ib. 

Or  of  a  mortgage,  ib. 

Advance  of  money  to  carry  on  suit  by  a  party  having  a  common  interest 
good,  ib. 

Or  where  there  exist  certain  relations  between  the  parties,  ib. 

.By  a  father  to  son,  ib. 

By  ancestor  to  heir  apparent,  ib. 

By  master  to  servant,  when,  ib. 

Bankrupt  cannot  maintain  action  for  maintenance  against  a  defendant  for 
inciting  bankruptcy  proceedings  in  which  he  had  no  interest,  ib. 

Cause  of  action  in  such  case  (if  any)  passed  to  trustee  in  bankruptcy,  899. 

Action  dismissable  as  frivolous  and  vexatious,  ib. 

Corporation  in  liquidation  incapable  of  committing  an  act  of  mainten- 
ance, ib. 

Trustee  in  bankruptcy  may  assign  subject-matter  of  action  already  com- 
menced, ib. 

And  will  not  come  within  rule  against  champerty  or  maintenance,  ib. 

Claim  of  the  company  against  directors  for  improper  dealings  pass  under 
general  assignment  of  official  liquidator,  899 

Purchase  of  subject  of  suit  by  the  attorney  pendente  lite  invalid,  ib. 

Assignment  to  him  by  way  of  security  for  costs  valid,  when,  ib. 

Assignment  of  debt  to  an  attorney  even  after  judge's  order  valid,  ib. 

Assignment  of  securities  by  a  creditor  who  had  instituted  proceedings 
against  the  debtor,  when  valid,  ib. 

May  amount  to  maintenance,  when,  900. 

Agreement  by  shareholder  in  company  wound  up  compulsorily  for  a  con- 
sideration to  postpone  making  call  illegal,  ib. 

Also  that  he  would  support  the  claim  of  a  creditor,  ib. 

Void  also  as  maintenance,  ib. 

Good  title  of  persons  not  lost  by  a  bargain  savouring  of  champerty  and 
maintenance  with  his  solicitor,  ib. 

Law  as  to  champerty  and  maintenance  not  affected  by  the  Attorneys  and 
Solicitors  Act,  1870,  ib. 

Agreement  by  heir-at-law  and  devisee  out  of  possession  to  recover  and 
divide  the  estate  void  as  against  the  policy  of  the  law,  901 

And  also  against  the  Stat,  of  Hen.  8  against  pretended  titles,  ib. 

Assignment  of  legacy  by  legatee  too  poor  to  sue  valid,  ib. 

Law  of  champerty  and  maintenance  not  applicable  to  India,  ib. 

An  agreement  there  to  supply  funds  to  cany  on  suit  for  share  of  property 
valid,  ib. 

But  agreement  invalid  if  unconscionable,  ib. 

Or  made  with  improper  object,  ib. 

EQUITY  OF  REDEMPTION.     See  Mortgage.     Redemption. 

EVIDENCE, 

How  for  admissible  to  show  whether  legacy  was  specific  or  general,  298 

EXECUTOR,  no  allowance  to,  for  his  care  or  trouble,  217.     See  Trustee. 

FAMILY   ARRANGEMENT,   how  far  sustained  in  equity,  932.     See  Com- 
promise— Mortgage. 
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FORECLOSURE.     See  MORTGAGE. 

Mortgagee  when  entitled  to  remedy  by,  1199,   1200 

FORFEITURES, 

When    reliever]   against,  1258.    See  Mabbiage— -Penalties   and  Fob 
feituees. 

FREEBENCH.     Sec  Doweb. 

GUARDIAN   AND  WARD,    relation  of,   and  jurisdiction   of  equity  over,   718. 

See  Infants — Voluntary  Donation. 

HUSBAND  AND  WIFE. 

Separation  of,  211,  2  12,  945 

Devastavit  by  wife  being  an  executrix  or  administratrix,  1031.     See  Tbus- 

TEES  A.ND  EXECUTOES,  LIABILITIES  OP. 

Assignment  of  wife's  choses  in  action,  annuity,  or  reversionary  personal 
property,  how  far  good,  911,  912.  See  Choses  in  Action  of  a  Makki  ed 
Woman — Mauri  auk— Separation. 

IMPLIED  TRUST. 

Requisites  to  a  precatory  trust,  1079,  1081 
Must  co-exist,  1081 

Raised  by  precatory  and  recommendatory  words,  when,  1079,  lost),  1081 
May  be  created  by  settlement  as  well  as  by  will,  ib. 

When  object  is  uncertain  from  want  of  evidence  trust  results  for  heir-at-law 
or  next  of  kin,  ib. 

1.  In  order  to  create  a  trust,  words  of  recommendation  must  he  imperative,  ib. 
What  words  construed  as  imperative,  1081,  1082 

Tendency  of  modern  decisions  against  creating  a  trust,  1082 

Not  created  where  context  shows  that  legatee's  discretion  is  not  to  be  inter- 
fered with,  1082,  1083 

Or  where  legatee  has  power  to  withdraw  any  part  of  the  gift,  1083 

Or  full  power  is  given  to  him  over  the  fund,  ib. 

Or  if  recommendation  is  inconsistent  with  a  positive  provision  in  the  will, 
ib. 

Clear  words  of  gift  not  cut  down  by  subsequent  words  of  desire,  1084 

Or  by  words  sounding  like  a  power,  with  a  gift  over  in  default  of  its  exer- 
cise, ib. 

Or  where  tenant  for  life  has  power  to  appoint  to  himself  and  does  so,  though 
there  be  a  remainderman,  1085 

2.  Subject-matter  of  recommendation  or  wish  must  be  certain,  1085,  1086 
Not  raised  where  devisee  has  power  to  diminish  property,  1086,  1087 
Unless  the  context  shows  that  the  whole  of  the  testator's  property  was  in- 
tended, 1088 

3.  Objects  of  recommendation  or  wish  must  be  certain,  ib. 
In  the  case  of  personalty,  ib. 

Whether  the  word  "•family"  points  to  objects  sufficiently  certain,  ib. 

Primary  meaning  is  children,  1089 

Meaning  in  the  case  of  devise  of  realty,  ib. 

"Nearest  family,"  ib. 

"Heirs,"  of  the  testator's  late  father,  1090 

"Heirs,"  of  a  deceased  father  on  a  precatory  gift  of  real  and  personal  estate, 

ib. 
"Near  relations,"  meaning  of,  ib. 
Whether  relations  answering  description  at  the  death  of  the  donor  or  donee 

are  to  take,  ib. 
Shares  of  daughters  may  he  limited  to  their  separate  use,  ib. 
Interest  taken  by  donees  of  precatory  trusts,  ib. 
Right  to  incidents  of  property  by  devisee  for  life,  1090 
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Right  to  fell  timber,  ib. 

Power  to  legatee  to  dispose  of  property  may  amount  to  a  trust,  1091 

Donee  may  sometimes  be  a  mere  trustee,  ib. 

As  to  case  of  parent  or  persons  in  loco  parentis  with  directions  as  to  main- 
tenance, 1092 

Gilt  with  imperative  power  to  appoint  immediately,  ib. 

Or  subject  to  a  prior  life  interest,  ib. 

Or  a  gift  to  donee  for  life  with  power  to  appoint  to  any  of  a  favoured  class, 
ib. 

Is  immaterial  that  property  is  vested  in  trustees,  ib. 

And  that  donee  has  only  a  beneficial  life  estate,  ib. 

Property  given  absolutely  to  a  class  with  power  to  donee  to  appoint  among 
them,  ib. 

Donee  takes  property  subject  to  trust  created  by  words  of  recommendation, 
when,  ib. 

No  trust  results  for  next  of  kin  or  heir,  when,  ib. 

Where  trust  intended,  too  vague  to  be  executed,  donee  will  not  take  bene- 
ficially {Briggs  v.  Penny,  3  Mac.  &  G.  546),  1093 

Briggs  v.  Penny  doubted,  1094,  109.") 

Power  in  the  nature  of  a  trust,  with  recommendatory  words,  exercised  by 
Court,  when,  1095 

Not  when  there  is  a  mere  power  not  executed,  ib. 

Secus,  where  a  trust  is  created,  1096 

Trust  will  not  fail  by  non-execution  or  inability  of  trustees,  ib. 

May  be  exercised  by  Court  retrospectively,  ib. 

Either  on  death  of  trustees  in  the  life  of  the  testator,  ib. 

By  their  not  accepting  office,  ib. 

Inability  to  agree  among  themselves  as  to  execution  of  power,  ib. 

By  their  deaths  before  its  exercise,  ib. 

Or  inability  to  do  so  from  any  other  accidents,  ib. 

Case  of  Duke  of  Marlborough  v.  Lord  Godolphin,  2Ves.  61,  disapproved  of,  ib. 

Doctrine  on  powers  in  the  nature  of  trusts  laid  down  in  Brown  v.  Higg», 
1097. 

Approved  of  by  Lord  Colfenham,  1097,  1098 

Mode  in  whicli  Court  will  execute  trust  on  failure  of  trustee,  1093 

Where  rule  laid  down  for  guidance  of  trustees,  ib. 

Where  no  rule  Court  divides  equally  among  objects,  1099 

Distinction  between  two  classes  of  cases,  1099,  1100 

First  where  there  is  a  gift  to  a  class  with  a  subsequent  power  of  appoint- 
ment among  them,  1100 

Second,  where  there  is  no  gift  to  the  class  except  in  or  by  means  of  the 
power,  ib. 

Class  to  take  whether  to  be  ascertained  at  death  of  the  donor  or  donee  of 
the  power,  1101 

Where  distribution  or  selection  is  not  suspended  by  a  prior  life  interest,  ib. 

Where  donee  having  a  prior  life  interest,  dies  in  the  lifetime  of  the  testa- 
tor, ib. 

On  death  of  a  donee  having  a  life  interest,  with  power  to  be  exercised  by 
will  only,  1101 

On  gift  to  class  as  donee  shall  by  will  appoint,  who  take  in  default  of  ap- 
pointment, ib. 

When  the  power  may  be  exercised  by  will  or  deed,  ib. 

When  the  donee  having  such  power  is  tenant  for  life,  1102 

Trustees  under  a  power  to  distribute  unequally  may  do  so,  ib. 

But  Court  could  only  do  so  on  their  default  equally,  ib. 

Power  authorising  equal  distribution,  equivalent  to  a  gift,  ib. 

Court  in  exercising  a  precatory  trust  for  relations  "  "  relations  or  friends, '' 
"  family  "  confines  itself  to  next  of  kin  when,  ib. 
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Donee  with  power  of  selection  may  appoint    among  more   distant  rela- 
tions, il). 
Seens,  where  he  has  a  mere  power  of  distribution,  and  not  of  selection, 

1103 

Or  he  is  confined  to  a  particular  class.  il>. 

Ordinarily  in  executing  a  power  in  favour  of  relations  the  Court  confines 
itself  to  next  of  kin,  ib. 

, Court  goes  beyond  uext  of  km  in  eases  of  charities  in  favour  of  "  poor  re- 
lations," ib. 

Or  where  testator  has  furnished  a  test  for  discovering  relations  beyond  next 
of  kin,  ib. 

Parties  in  whose  favour  the  Court  interposes  take  per  capita  and  not  per 
stirpes,  ib. 

Court  will  exercise  the  power,  though  the  subject  be  not  capable  of  divi- 
sion, 1104 

Or  one  object  of  a  class  is  to  be  selected,  ib. 

Exercise  of  power  otherwise  imperative  may  be  dependent  on  good  be- 
haviour of  objects  of  the  power  to  the  donee,  ib. 

In  the  absence  of  ill  behaviour,  Court  will  execute  power  in  favour  of  ob- 
jects, ib. 

Control  of  the  Court  over  the  exercise  of  powers.  1104,  1105 

INCLOSUUK  COMMISSIONERS. 

Jurisdiction  of,  to  make  partition,  503.     See  Partition'. 

INFANTS, 

Equitable  jurisdiction,  utility  of,  over,  718 

Causes  and  matters  relating  to  wardship  of,  transferred  to  Chancery  Divi- 
sion, ib. 

And  case  of  estates  of,  719 

Rules  of  equity  to  prevail  in  questions  relating  to  the  custody  and  educa- 
tion of,  il). 

Different  kind*  of  guardianship. 
I.  Father  and  mother. 

Father  guardian  of,  by  nature  and  nurture,  ib 
though  ward  of  Court,  ib. 

Can  direct  custody  of,  ib. 

Even  as  against  their  mother,  ib. 

May  put  restriction  on  their  intercourse  with  their  mother,  ib. 

Unless  he  has  forfeited  his  right  by  misconduct,  719 

Or  seeks  to  remove  his  children,  wards  of  the  Court,  out  of  the  jurisdic- 
tion, ib. 

Father  entitled  to  guardianship  of  estates  of  his  children,  ib 

To  conduct  suits  on  their  behalf  as  next  friend.  720 

On  his  death  nearest  paternal  relation,  nominates  next  friend,  ib. 

Contract  by  husband  (previous  to  30  Vict.  c.  12),  to  give  up  custody  and 
education  of,  to  wife,  void,  and  not  enforced  in  equity,  when,  ib. 

Deed  not  rendered  void  by  such  provisions,  ib. 

Trustee  appointed  under  by  Court,  ib. 

Legal  and  proper  covenant  therein  enforced  ib. 

Such  contract  rendered  valid  by  36  Vict.  c.  12,  when,  ib.       • 

Custody  of  child  restored  to  father  when  not  for  its  benefit  to  remain  with 
mother,  721 

As  when  she  has  published  atheistical  and  obscene  books,  ib 

And  refused  to  allow  religions  instruction  to  the  child,  il). 

Great  misconduct  on  the  part  of  the  father  must  be  shown  to  enable  Court 
to  interfere  with  his  ''sacred  rights"  over  his  children,  ib. 

After  death  of  father  without  appointing  a  guardian,  mother  guardian  by 
nature  and  nurture,  ib. 
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Also  where  father's  appointment  is  ineffectual  by  reason  of  invalidity  of 
marriage,  ib. 

II.  Testamentai'y  guardian. 

Father  may  appoint  a  testamentary  guardian  by  deed  or  will  for  his  legiti- 
mate children  in  England  or  Ireland   721,  722 

But  not  since  Wills  Act,  by  will,  during  his  minority,  ib. 

Guardian  cannot  be  appointed  to  children  who  have  attained  twenty-one, 
ib. 

Or  who  are  illegitimate,  ib. 

Religious  tenets  of  guardians  no  objection,  ib. 

A  firm  cannot  be  appointed,  723 

Guardians  may  be  appointed  on  the  happening  only  of  a  particular  event, 
ib. 

Guardianship  lasts  during  minority,  ib. 

If  no  time  mentioned  for  its  duration,  ib. 

No  particular  form  of  words  essential,  ib. 

What  held  to  be  a  sufficient  appointment  of  guardian,  ib. 

What  not,  ib. 

Appointment  of  guardian  by  deed  testamentary,  ib. 

May  be  revoked  by  will,  when,  ib. 

Testamentary  appointment  not  revoked  by  subsequent  testamentary  ap- 
pointment, not  properly  executed,  ib. 

And  not  directly  importing  revocation,  ib. 

Appointment  by  will  not  revoked  by  a  codicil,  when,  ib. 

Revocation  of  office  of  trustees  does  not  revoke  appointment  of  the  same 
parties  as  guardians,  ib. 

On  the  death  of  a  guardian  the  office  survives,  ib. 

Father  may  empower  surviving  guardian  to  nominate  another,  when,  ib. 

Guardianship  not  assignable,  ib. 

Guardianship  may  be  disclaimed,  724 

Guardians  cannot  renounce  after  acting,  ib. 

Not  removed  for  misconduct  without  suit,  ib. 

May  be  so  with  their  own  consent  on  petition,  ib. 

But  Court  may  appoint  other  persons  to  have  charge  of  infants,  ib. 

Will  only  appointing  guardian  does  not  require  probate,  ib. 

Testamentary  guardian  not  disabled  by  attesting  deed  appointing  him,  ib. 

Entitled  to  grant  of  administration  for  benefit  of,  when,  ib. 

Testamentary  guardian  is  a  trusteee,  ib. 

Statute  of  Limitations  inapplicable  to  accounts  between  him  and  his  ward, 
ib. 

But  the  claim  of  the  ward  may  be  barred  by  acquiescence,  ib. 

Consent  of  testamentary  guardian  of  infant  to  a  sale  of  his  property,  under 
Settled  Estates  Act,  not  sufficient,  ib. 

Guardian  must  be  appointed  for  that  purpose,  725 

Guardianship  not  determined  by  marriage  of  a  male  ward,  ib. 

Nor  even  semble  of  a  female  ward,  ib. 

Mother  has  no  power  to  appoint  guardian,  ib. 

Her  guardianship  by  nature  superseded  by  testamentary  guardian,  ib. 

She  may  be  appointed  one,  ib. 

Expression  of  her  wishes  as  to  guardian  regarded  by  the  Court,  ib. 

Scotch  testamentary  tutors  not  testamentary  guardians,  ib. 

Reciprocity  of  action  between  Courts  of  England  and  Scotland  in  cases  re- 
lating to,  ib. 

III.  Guardian  appointed  by  a  stranger. 

Guardian  appointed  by  a  stranger  in  the  life  of  the  father,  ib. 
Intercourse  with,  between  parent  and  child  required  by  Court,  726 
Distinction  between  such  appointment  and  contract  to  transfer  parental 
duties  to  the  mother,  ib. 
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Court  will  not  deprive  father  of  custody  of,  upon  the  men;  offer  of  another 
to  maintain  them,  ib. 

Though  oiler  were  for  the  benefit  of  the  children,  ib. 

Father  restrained  from  exercising  his  rights  if  contract  to  give  up  custody 

of  children  acted  upon,  ib. 
But  father  may  rescind  and  abandon  contract,  if  not  acted  on,  ib. 
Adoption  of  child,  a  valuable  consideration  to  an  imperfect  assignment,  7  .  / 
Rules  of  equity  in  all  questions  as  to  custody  and  education  of  infants  now 
prevalent,  ib. 
IV.   Guardian  by  appointment  of  the  Court. 
Guardian  appointed  by  the  Court,  ib. 

Jurisdiction  of  the  Lord  Chancellor  to  appoint  guardians,  ib. 
As  representing  King  as  parens  patriae,  ib. 

Jurisdiction  over  children  of  English  parents  horn  and  resident  abroad,  ib. 
What  constitutes  an  infant  ward  of  Court,  727,  728  . 

Necessary  to  exercise  jurisdiction  that  infant  should  have  property.  738 
Not  necessary,  where  "guardian  is  appointed,  to  consent  to  a  marriage,  729 
Or  to  make  an  order  upon  habeas  corpus,  72!) 

In  other  cases  guardian  not  appointed  where  infant  has  no  property,  ib. 
Settlement  usually  made  upon  infant  when  appointment  necessary,  ib. 
Guardian  appointed  upon  petition  of  infant  without  a  bill,  ib. 
Or  on  petition  of  some  one  on  behalf  of  infant,  ib. 
"Where  testamentary  guardian  declines  to  act,  ib. 
Conflicting  claims  for  guardianship  settled  upon  petition,  ib. 
Guardian  for  person  and  estate  appointed  where  there  is  no  suit,  ib. 
For  person  only,  where  suit  is  pending,  ib. 

Solicitor  to  infant's  estate  ought  not  to  be  appointed  guardian,  ib. 
Court  will  generally  appoint  person  nominated  by  father,  as  guardian  for 

natural  children,  7150 
Mother  allowed  access,  but  not  to  remove  them,  ib. 
Formerly  there  was  a  reference  to  appoint  guardian,  ib. 
Unless  infant's  property  were  very  small,  ib. 

Where  suit  has  been  instituted,  guardians  are  now  appointed  atChambers,  ib 
Appointed  now  in  chambers  on  summons  without  suit,  ib. 
Powers  conferred  on  Court  for  the  care  and  education  of  infants  convicted 

of  felon  v,  ib. 
Receiver  of  rents,  &c,  of  infant's  property,  formerly  not  appointed  unless 

bill  were  filed,  ib. 
Rule  now  relaxed,  ib. 

Usual  course  to  appoint  a  guardian  of  the  person  and  estate  without  a  re- 
ceiver, ib. 
Right  to  appoint  receiver  not  affected  by  appointment  of  testamentary  guar- 
dian, ib. 
Guardian  appointed  by  the  Court,  although  infant  entitled  to  real  estate  at 

the  age  of  fourteen,  has  appointed  one,  ib. 
Guardian  of  infant  of  unsound  mind  not  found  so  by  inquisition,  when  and 

how  appointed,  730,  731 
Jurisdiction  of  Court  over  infant  ward  not  taken  away  by  disability  ib. 
Physical  or  mental,  ib. 
Office  of  guardians  appointed  by  Court  does  not  survive  on  death  of  one  of 

them,  ib. 
Survivors,  re-appointed  without  reference,  when,  ib. 
Married  woman  not  ordinarily  appointed  sole  guardian,  732 
Practice  on  marriage  of  female  guardian,  ib. 

Evidence  on  applications  in  Chambers  for  appointment  of  guardian  and 
maintenance  for,  ib. 
.  Orders  for,  not  made  after  those  of  Palatine  Court,  ib. 
Unless  special  ground  shown,  ib. 
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Guardians  of,  appointed  for  a  limited  purpose,  ib. 

As  guardians  ad  litem,  ib. 

Under  Improvement  of  Lands  Act,  1864,  ib. 

Limited  Owners'  Residences  Act,  1870,  ib. 

Places  of  Worship  Sites  Act,  1873,  ib. 

Vendors'  and  Purchasers'  Act,  ib. 

To  consent  to  a  marriage  under  4, Geo.  4,  c.  76 — 732 

To  protect  an  infant's  interest  under  an  Act  of  Parliament,  ib. 

By  opposition  or  otherwise,  ib. 

By  whom  if  no  trustees  of  settlement,  powers  of  tenants  for  life  being 
infants  can  be  exerceised  under  Settled  Land  Act,  1882,  ib. 

Consent  of  father  or  testamentary  guardian  not  sufficient,  733 

Father  may  concur  in  grant  of  infant  son,  tenant  in  tail,  of  church  site, 
under  Places  of  Workship  Sites  Act,  1873,  ib. 

Court  may  assign  care  of  infant  felon  to  a  voluntary  guardian,  ib. 
V.  Jurisdiction  of  the  Court  over  guardians  of  different  kinds. 
1.   Over  father. 

Exercised  over  a  father,  ib. 

Persons  appointed  to  act  as  guardians  during  life  of  father,  on  account  of 
his  bad  behaviour,  when,  733,  734 

But  liberal  allowance  made  to  enable  them  to  support  parents  when  poor, 
though  their  conduct  bad,  and  guardianship  of  infants  committed  to 
others,  734 

Children  not  taken  away  from  father  merely  because  he  is  poor  or  insol- 
vent, 734,  735 

Even  if  his  character  be  such  as  the  Court  would  not  appoint  him  a  guard- 
ian, 735 

Where  children  taken  away  from  father  on  account  of  his  immorality,  ib. 

Where  father  guilty  of  an  unnatural  crime,  ib. 

Or  living  in  a  state  of  habitual  drunkenness,  ib. 

Habitual  drunkenness  and  blasphemy,  ib. 

Where  abandoning  his  wife  and  child  he  laboured  under  religious  delusions, 
ib.  » 

Cruel  behaviour  to  wife  and  want  of  settled  abode,  736 

Mere  harshness  not  sufficient,  ib. 

Or  former  ill-conduct,  ib. 

Children  taken  away  if  father  is  guilty  of  gross  ill-treatment  and  cruelty 
towards  them,  ib. 

Semble,  not  taken  away  where  father  living  in  adultery  does  not  bring 
child  in  contact  with  the  women,  ib. 

Access  to  parent  from  whom  custody  of,  is  taken,   allowed,   when,   737 

Jurisdiction  of  Court  under  Talfourd's  Act,  enabling  Court  to  give  custody 
of  children  under  a  certain  age  to  the  mother,  ib. 

Custody  not  given  to  her  under  the  Act  when  she  left  husband  without 
sufficient  cause,  ib. 

Or  her  past  morals  were  bad,  ib. 

Jurisdiction  of  the  Court  still  further  increased  by  the  Infants  Custody 
Act,  1873,  repealing  Talfourd's  Act,  738 

When  custody  of  children  under  the  Act  given  to  the  mother,  ib. 

As  to  right  of  mother  to  custody  of  illegitimate  child,  ib. 

Custody  of  child  given  to  wife,  taken  from  her  in  consequence  of  her  mis- 
conduct, ib. 

As  by  her  publication  of  obscene  and  atheistical  books,  739 

Refusing  religious  education  to  her  child,  ib. 

Addicting  herself  to  immoderate  habits  of  drinking,  739 

As  to  practice  on  motion  to  vary  order,  ib. 

Right  of  father  or  guardian  to  custody  of,  enforced  by  habeas  corpus,  ib. 

Children  when  delivered  up  at  law,  ib. 

504 


INDEX.  1325 

[Tho  pngiug  refers  to  the  L*J  pages.]  • 

INFANTS— continued. 

Might  choose  their  own  custody  at  years  of  discretion,  710 

Decisions  upon  habeas  corpus  have  no  application  where  children  are  in 
custody  of  a  fathef,  il>. 

And  application  is  made  to  Court  against  him,  il>. 

When  ward  produced  before  judge  in  Chancery  delivered  up  to  guard- 
ian ih. 

Rules  of  equity  on  applications  lor  a  writs  of  habeas  corpus  now  prevail,  ih. 

Semble,  per  Brett,  L.  J.,  proceedings  under  writs  of  habeas  corpus  always 
the  same  both  at-  law  and  equity,  ib. 

Next  friend  in  suit  to  determine  custody  of  infant  should  be  impartial,  ib. 

Kemoved  if  connected  with  defendants,  ib. 
2.  Jurisdiction  exercised  over  testamentary  guardians   and   guardians   appointed 
by  the  Court. 

Court  interferes  more  readily  in  case  of  a  testamentary  guardian  than  in 
ease  of  a  lather,  ib. 

Distinction  between  position  of  testamentary  guardian  and  father,  741 

Person  appointed  to  act  as  guardian,  if  conduct  of  the  testamentary  guard- 
ian be  improper,  742 

Though  not  80  readily  as  in  case  of  guardian  appointed  by  the  Court,  ib. 

Or  on  his  bankruptcy  or  insolvency,  ib. 

Orders  made  regulating  conduct  of  testamentary  guardian,  ib. 

Testamentary  guardian  not  superseded  on  account  of  interest  in  the  death 
of  the  ward,  ib. 

As  to  marriage  of  a  female  testamentary  guardian — does  not  determine 
office,  ib. 

Guardian,  and  not  mother,  entitled  to  custody  of  person  of  infant,  ib. 

Discretion  of  Court  as  to  allowing  the  mother  the  custody  or  access,  743 

Even  in  the  case  of  illegitimate  children,  ib. 

Access  allowed  to  friends  of  a  deceased  parent,  ib. 

Order  as  to  custody  of  infant  final,  ib. 

Subject  to  appeal,  ib. 

Guardian  allowed  to  regulate  education  of  infant,  ib. 

Assisted  by  Court  in  compelling  ward  to  go  to  a  particular  school  or  col- 
lege, ib. 

Serjeant-at-Arms  ordered  to  take  into  custody  infant  contrary  to  wish  of 
father  about  to  take  monastic  vows,  ib. 

Where  guardians  differ  as   to  mode  of  education  the  Court  will  decide,  ib. 

Weight  given  to  the  wish  of  deceased  father  in  the  appointment  of 
guardian,  ib. 

Whether  parol  evidence  of  it  received,  ib. 

Wishes  of  lather  as  to  custody  ot  child  attended  to,  744 

Though  testamentary  guardian  appointed,  ib. 

Orders  placing  ward  as  a  pupil,  ib. 

or  apprentice,  ib. 

Wishes  of  female  infant  as  to  residence  consulted,  when.  ib. 

Court  may  allow  her  to  reside  with  person  not  her  guardian,  ib. 

Such  person  must  enter  into  recognizances  not  to  allow  her  to  marry,  ib. 

.Save  by  leave  ol  the  Court,  ib. 

Deceased  father's  wishes  as  to  the  religion  in  which  child  is  to  be  educated, 
attended  to,  ib. 

Presumption  that  father  wishes  his  child  to  be  brought  up  in  his  own  re- 
ligion, 745 

Court  not  influenced  by  pecuniary  considerations  affecting  the  infant,  ib. 

Effect  of  father  having  during  his  life  abdicated  his  righl  of  controling 
religious  education  of  his  children,  ib. 

Of  child  having  been  brought  up  after  the  father's  death  in  a  faith  con- 
trary to  the  express  wish  of  the  father,  74.">,  74b' 

Children  when  examined  as  to  their  religious  belief,  746 
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Semble,  not  during  the  life  of  the  father,  ib. 

Nor  when  too  young  to  have  formed  any  religious  impressions  perma- 
nently, ib. 

Leave  to  appeal  to  the  Privy  Council  in  similar  cases  from  India  and  the 
Colonies,  ib. 

Cases  where  ward  was  being  brought  up  in  Mahomedan  faith,  74G,  747 

Semble,  verbal  contract  by  husband  belbre  marriage  as  to  religion  of  chil- 
dren not  binding,  747 

But  will  be  evidence  in  considering  whether  father  has  abandoned  his 
rights,  ib. 

According  to  laws  of  Spain,  bishops,  monks,  and  religious  persons  cann;>t 
be  guardians,  ib. 

Unless  they  are  relations  of  the  minor,  ib. 

Ward  of  Court,  in  general  not  allowed  to  be  taken  out  of  the  jurisdic- 
tion, ib. 

Exceptions  to  the  rule,  ib. 

Security  taken  for  return  of  ward,  and,  if  its  stay  be  of  some  duration  for 
its  proper  education,  ib. 

And  in  the  case  of  female  wards,  that  they  shall  not  marry  without  the 
leave  of  the  Court,  748 

Ward  allowed  to  be  removed  abroad  for  the  sake  of  health,  ib. 

Not  ordinarily  allowed  to  remain  longer  than  necessary,  ib. 

Or  at  any  rate  beneficial,  749 

Clandestine  removal  of  ward  out  of  jurisdiction  a  contempt  of  Court,  ib. 

Enlistment  of  ward,  750 

Duty  of  guardians  to  give  information  to  the  Court  as  to  its  wards,  ib. 

Of  solicitor  to  give  information  as  to  the  residence  of  a  ward  of  the 
Court,  ib. 

Court  may  order  guardian  to  attend  at  Chambers  with  the  infant,  750 

Or  in  the  infant  to  attend  alone,  ib. 

May  order  Serjeant-at-Arms  to  bring  infant  before  Court,  ib. 

VI.  Foreign  guardians  and  guardians  appointed  for  foreign  infants. 
Guardian  may  be  appointed  in  England  for  a  foreign  child,  ib. 
Though  it  may  have  guardians  in  its  own  country,  ib. 

The  foreign  guardians  may  be  appointed,  ib. 

Generally  some  one  within  the  jurisdiction,  ib. 

Principles  of  international  law  adhered  to  in  dealing  with  foreign  guard- 
ians, 751 

Orders  of  foreign  Courts  carried  out,  when,  ib. 

Guardians  appointed  here  removed  if  they  do  not  carry  out  such  orders,  ib. 

As  by  bringing  up  child  in  an  unauthorised  religion,  ib. 

Foreign  guardian  not  interfered  with  in  removing  children  for  education 
to  their  own  country,  ib. 

Case  of  Dawson  v.  Jay  (3  De  G.  Mac.  &.  G.  199),  considered,  ib. 

VII.  Marriage  of  infants  and  of  wards  of  Court. 

What  consent  to  the  marriage  of  infants  required  under  the  Marriage  Acts, 
751,  752 

Penalties  under  Marriage  Acts  for  false  swearing  or  fraud.  752 

Necessity  of  obtaining  leave  of  Court  to  marriage  of  ward,  ib. 

Even  when  they  have  parents  living,  ib. 

Or  have  guardians,  ib. 

Granted  only  if  marriage  is  suitable  and  the  settlement  is  proper,  ib. 

Court  will  prevent  clandestine  marriage,  ib. 

Hearsay  evidence  of  weight  in  these  cases,  ib. 

Ward  committed  to  care  of  others  on  guardian  or  lather  conniving  at  mar- 
riage, 752,  753 

Also  in  the  case  of  a  testamentary  guardian,  753 
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Disinclination  formerly  to  sanction  marriage  of  infant  as  being  onable  to 
settle  property,  ib. 

Can  now  do  so  under  the  Infant's  Settlement  Act,  il>. 

Act  how  far  applicable,  754 

Evidence  requisite  on  application  to  obtain  sanction  ofCourl  to  infant  set- 
tlement, il>. 

Person  marrying  or  assisting  at  marriage  of  a  ward  of  the  Court  guilty  of 
a  contempt,  75  J,  755 

And  may  be  committed  to  prison,  or  sequestration  ordered  in  case  of  a 
peer  or  peeress,  75.") 

Though  the  lather  he  living,  ib. 

Whether  marriage  be  valid  or  invalid,  ib. 

After  invalid  marriage  of  female  ward,  valid  marriage  ordered,  ib. 

Not  always  in  the  ease  of  male  ward,  ib. 

Punishment  for  contempt  of  Court,  755,  75(! 

Though  fact  of  the  marriage  be  not  for  some  years  communicated  to  the 
Court,  756 

Court  has  restrained  proceedings  against  infant  in  the  Ecclesiastical  Court, 
by  person  in  contempt,  ib.   • 

In  flagrant,  cases  prosecution  for  conspiracy  or  for  making  a  false  declara- 
tion ordered,  757 

Punishment  for  contempt  used  as  the  means  of  compelling  husband  to  make 
a  settlement,  ib. 

Or  his  father,  if  he  were  implicated,  ib. 

Settlement  on  marriage  of  ward  by  leave  of  Court,  ib. 

Nature  of,  758 

Provision  for  issue  by  second  marriage  of  female  ward,  ib. 

Ante-nuptial  settlement  on  ward  attaining  twenty-one  may  be  confirmed, 
ib. 

Property  of  female  ward  under  protection  of  Court,  though  she  has  attain- 
ed twenty-one,  ib. 

Where  settlement  on  ward  has  been  approved  of  by  the  Court,  it  cannot  be 
defeated  by  delaying  the  marriage,  759 

Proposals  for  a  settlement  laid  before  Court  when  enforced,  ib. 

Improper  settlement  on  ward,  when  rectified ,  ib. 

Subject  to  rights  of  persons  who  have  come  into  esse  since  marriage,  ib. 

Not  rectified  to  the  prejudice  of  incumbrancers,  wheu,  ib. 

Ward's  equity  to  a  settlement,  ib. 

Nature  of  settlement,  where  marriage  is  a  contempt  of  Court,  760 

Sett  lenient,  as  a  general  rule,  framed  to  exclude  marital  interest,  ib. 

Unless  a  departure  from  the  rule  would  be  for  the  benefit  of  the  wife.  759 

Power  given  to  wife  to  make  testameutary  appointment  to  husband  in  de- 
fault of  children,  when,  ib. 

Trustees  on  unpleasant  terms  with  wife  not  appointed,  ib. 

Where  there  are  alleviating  circumstances,  settlement  more  favourable  to 
husband,  ib. 

Court  may  decline  to  part  with  funds  during  joint  lives  of  husband  and 
wife,  760,  761 

Semble,  it  could  not  enforce  a  settlement  contrary  to  the  wishes  of  both, 
761 

Marriage  of  ward  when  annulled  by  the  legislature,  ib. 

Court  cannot  compel  male  ward  on  coming  of  age  to  exclude  wife  by  settle- 
ment from  all  his  property,  ib. 

Settlement  by  infant  of  property  not  rendered  valid  by  sanction  of  the  Court 
independent  of  18  &  1!)  Vict.  c.  43,  ib. 

Covenant  by  husband  to  settle  woman's  personal  property  not  settled  to 
her  separate  use  binding,  ib. 

Settlements  by  infants,  under  18  &  19  Vict.  c.  43 — 762 
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As  to  continuation  by  an  infant  ward  of  settlement  after  the  death  of  lu-r 

husband,  ib. 
Forfeiture   (under  4  Geo.  4,  c.   76)  of  property  offending   party  takes  on 

marriage  of  minors  by  false  oath  or  fraud,  ib. 
Power  of  Court  to  make  a  settlement  thereof,  ib. 
When  property  small  trusts  thereof  declared  by  the  Court,  ib. 
Offending  husband  not  allowed  his  costs  out  of  fund,  ib. 
VIII.  Maintenance. 

Jurisdiction  of  the  Court  of  Chancery  with  regard  to  maintenance  when 

infants  have  property,  763 
Though  they  be  lunatics,  763 
Out  of  rents  and  profits,  ib. 
Income  of  personal  property,  ib. 
If  fund  be  clear,  ib.  * 

When  allowed  out  of  a  residue,  ib. 
Statutory  jurisdiction  to  direct  dividends  of  infant's  legacy  to  be  paid  to 

guardian  for  maintenance,  ib. 
Also  of  stock  standing  in  infant's  name,  ib. 

Fund  subject  to  alteration  by  statutory  enactment,  must  be  vested,  ib. 
Maintenance  allowed  out  of  a  legacy  defeasible  in  a  certain  event,  how  long, 

ib. 
Not  allowed  on  vested  legacy  payable  at  a  future  day,  764 
Except  in  case  of  a  residuary  legacy,  ib. 
Not  allowed  out  of  income  of  a  contingent  legacy,  ib. 
Unless  contingency  can  be  provided  against,  ib. 
Exception  where  legacy  is  left  by  parent  to  a  child  or  children  as  a  class, 

when,  ib. 
Or  by  person  in  loco  parentis,  ib. 
Maintenance  allowed  by  the  Court  on  principle  of  compenstion,   where 

there  is  a  gift  to  a  class  of  children,  though  directed  to  accumulate,  ib. 
Semble,  not  allowable  by  a  trustee,  ib. 

Not  allowed  by  Court  where  gift  over  to  a  stranger,  764,  765 
Or  gift  over  to  issue  of  one  of  the  class  on  his  death,  765 
Or  where  unborn  children  may  form  part  of  the  class,  ib. 
Where  contingencies  are  equal  with  consent  of  all  persons  interested  in  the 

remainder,  maintenance  allowed  by  Court,  ib. 
Though  there  be  a  direction  to  accumulate,  ib. 
Or  even  if  there  be  a  gift  over,  if  it  can  be  inferred  that  it  was  the  testator's 

intention  to  give  it,  765,  766 
Allowed  by  Court  after  a  long  dry  accumulation  to  pay  incumbrances  on 

estates,  766 
Or  to  purchase  new  estates,  ib. 
Though  there  are  no  provisions  for,  ib. 
Even  in  the  case  of  a  tenant  for  life  forisfamiliated,  ib. 
Or  on  his  marriage,  ib. 
Trustees  justified  in  making,  ib. 

A  fortiori  where  trustee  obtains  a  release  from  infant  when  of  age,  ib. 
Where  there  are  two  funds,  maintenance  allowed  out  of  fund  most  bene- 
ficial to  the  infant,  ib. 
Infant  recouped  if  maintenance  allowed  out  of  the  wrong  fund,  ib. 
Real  estate  under  a  direction  charged'for,  if  rents  and  profits  insufficient,  ib. 
Or  in  the  absence  of  such  direction  if  infant  be  seised  in  fee,  ib. 
Or  of  the  remainder  in  fee  with  the  consent  of  tenant  for  life,  767 
Or  of  the  fee  upon  contingency,  how,  ib. 

Interest  of  infant  held  as  a  security  by  trustees  for  sums  advanced,  when,  ib. 
Guardian  expending  proper  sum  for  maintenance  not  bound  to  vouch  lor 

items,  7(!7 
Guardian  not  discharged  by  evidence  of  payment  of  income  to  another,  ib. 
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Bound  i<>  show  that  a  proper  sum  was  allowed  to  and  expended  by  him  for 
maintenance,  ib. 

Proper  sum  allowed  against  balance  fand  dne  from  trustees  withoul  vouch- 
ing for  items  of  expenditure  for  maintenance,  il>. 

Income  left  to  a  person  for  maintenance  of  children,  ib. 

Can  receive  it  as  long  as  he  continues  tn  maintain  tbem,  ib. 

Entitled  to  his  own  share  only  if  incapacitated  i<>  perform  the  trust,  76fl 

Gift  of  income  to  a  widow  for  the  maintenance  of  herself  and  children,  how 
applicable,  ib. 

Nol  applicable  prima  facie  to  married  daughters,  ib. 

Or  adult  sons,  ib. 

Doubtful  when  adult  children  wish  to  reside  with  mother,  ib. 

Not  entitled  when   forisfamiliated,  ib. 

Or  otherwise  provided  for,  ib. 

No  account  of  application  of  income  directed  in  the  absence  of  a  special 
case,  768,  769 

Discretion  of  widow,  honestly  exercised,  not  interfered  with,  7G9 

Assistance  of  the  Court  given  to  her,  ib. 

How  far  the  Court  will  sanction,  with  the  consent  of  the  widow,  tenant 
for  life,  a  transfer  of  part  of  the  fund  to  a  child,  ib. 

Residue  not  wanted  for  maintenance  and  education  belongs  to  the  widow,  ib. 

Or  her  assignees,  ib. 

Reference,  if  necessary,  to  ascertain  its  amount,  ib. 

"Widow  entitled  to  share  of  fund  given  to  herself  and  children  as  joint- 
tenants  for  the  use  of  herself  and  family,  ib. 

And  to  the  income  of  the  remaining  shares  for  their  maintenance,  ib. 

Where  a  fund  given  to  a  person  for  the  maintenance  of  children,  it  may  be 
paid  to  such  person,  ib. 

Such  person  accountable  for  its  application  if  intention  -were  to  create  a 
trust,  ib. 

Secus,  if  no  trust  -were  intended,  ib. 

Fund  not  assignable  without  regard  to  interest  of  children  if  trust  intended, 
770 

Presumption  of  a  gift  being  intended  stronger  in  the  case  of  a  father  than 
a  mother,  ib. 

Powers  for  maintenance  and  advancement  of  infants  generally  inserted  in 
wills  and  settlements,  771 

Must  be  exercised  by  trustees  bona  fide,  ib. 

And  they  will  not  be  controlled  while  so  doing,  ib. 

Expenses  of  "education"  allowed  under  a  power  authorising  an  allowance 
for  "maintenance,  and  support,"  ib. 

Discretion  of  trustees  not  interfered  with,  when,  ib. 

Court  has  power  to  control  trustees  acting  dishonestly  or  unreasonably,  771 

But  jurisdiction  must  be  given  to  Court  by  an  action,  ib. 

Or  by  an  originating  summons,  ib. 

Similar  powers  conferred  by  Lord  Cranworth's  Act  (23&24  Vict.  c.  145),  ib. 

Powers  of  maintenance  there  stop  short  at  minority,  772 

What  payments  trustees  may  make  under,  ib. 

Trustees  under  sect.  i2fi  might  apply  for  maintenance  of  infant,  income  held 
in  trust  for  contingently  on  his  attaining  twenty-one,  ib. 

And  might  pay  it  to  the  father  of,  ib. 

Not  applicable  where  infants  on  attaining  twenty-one  would  not  be  enti- 
tled to  interest  till  time  of  payment,  77;> 

Trustee  before  Lord  Cranworth's  Act  could  advance  maintenance  to  infant 
out  of  interest  of  legacy   ib. 

Provided  parents  were  unable  to  do  so,  ib. 

Court  on  application  would  do  the  same,  ib. 

Allowance  made  to  trustee  on  taking  accounts,  ib. 
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Twenty-sixth  section  of  Lord  Crauworth's  Act  repealed,  ib. 

Provisions  substituted  therefore  by  the  Conveyancing  and  Law  of  Property 
Act,  1881—773,  774,  775 

Income  of  infant's  contingent  legacy,  under  section  43  of  Land  Act  not  ap- 
plicable for  benefit  of  infant,  unless  income  goes  along  with  capital 
where  it  vests.  775 

Trustees  have  power  to  apply  past  accumulations  of  income  to  past  main- 
tenance, ib. 

Forty-third  section  where  otherwise  applicable,  776 

Trustees  should  apply  to  the  Court,  when,  ib. 

Father  bound  to  maintain  his  children,  when,  ib. 

If  of  ability,  not  allowed  by  the  Court  maintenance  out  of  their  property,  ib. 

Although  there  be  a  provision  for  maintenance,  ib. 

So  alsD  in  the  case  of  property  derived  from  a  stranger,  ib. 

Secus  where  he  has  contracted  for  maintenance  in  a  marriage  settlement,  ib. 

Where  he  is  entitled  to  have  maintenance  allowed  irrespective  of  his  abil- 
ity, ib. 

Unless  there  is  a  mere  discretionary  power,  777 

Father  not  entitled  if  the  trustees  exercised  no  discretion,  ib. 

And  will  be  obliged  to  refund  income  received,  ib. 

Trustee  iu  bankruptcy  of  father  not  entitled  to  accumulations  of  fund 
under  a  voluntary  settlement,  which  might  have  been  applied  for  main- 
tenance, ib. 

Although  there  be  discretionary  trust  for  maintenance,  ib. 

What  constitutes  ability  of  father  to  maintain  his  children,  ib. 

Keference  to  the  ability  of  the  father,  when  omitted.  778 

No  reference  where  the  property  small,  ib. 

Or  no  allowance  for  maintenance  is  asked,  ib. 

Or  where  children  are  taken  from  their  father  on  account  of  his  ill-con- 
duct, ib, 

Evidence  requisite  on  application  for  maintenance  and  advancement  of  in- 
fants in  Chambers,  778 

Wife  formerly  not  bound  to  maintain  her  children  out  of  her  separate 
estate,  ib. 

Separate  estate  not  taken  into  consideration  in  determining  the  ability  of 
the  Hither,  ib. 

Even  although  wife  may  have  eloped  from  husband,  ib. 

And  he  was  incapable  of  maintaining  them,  ib. 

Married  woman  having  separate  property,  now  liable  to  maintain  her  hus- 
band, children  and  grandchildren,  when,  ib. 

After  death  of  husband,  or  her  subsequent  marriage,  maintenance  allowed 
without  reference  to  the  widow's  ability,  778,  779 

Order  to  two  trustees  to  pay  mother  maintenance  for,  does  not  cease  on 
death  of  one  of  the  trustees,  779 

But  will  do  so  on  marriage  of  the  widow,  ib. 

In  allowing  maintenance  to  an  infant,  regard  had  to  the  state  of  his 
family,  ib. 

As,  brothers  and  sisters  unprovided  for,  ib. 

Even  in  the  case  of  an  illegitimate  brother  born  of  same  parents,  ib. 

Father  and  mother  being  in  distressed  and  indigent  circumstances,  ib. 

Allowance  made  on  behalf  of  infants  for  charities,  780 

Maintenance  allowed  notwithstanding  direction  to  accumulate,  when,  ib. 

Or  a  limited  interest  be  given  for  maintenance,  with  a  direction  to  ac- 
cumulate the  rest,  ib. 

Or  interval  before  payment  of  a  legacy  be  unprovided  for,  ib. 

Allowance  for  keeping  up  a  mansion,  when  made,  ib. 

Also  for  refurnishing  decoration  and  repairs,  ib. 
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Court  will  ii"t  sanction  trustees,  as  a  general  rule,  in  breaking  in  upon  in- 
fant's capital,  il». 
Sanctioned  when  Court  would  have  done  the  same,  7-1 
Trustees  should  he  cautious  in  making  such  advances,  ib. 

Costs  ol  suit    have   priority  over  allowance  to   trustees  for  maintenance, 

when.  il). 
No  allowance  to  persons  who  base  maintained  infants  out  oi  kindness  and 
benevolence,  ib. 

Even  where  a  mother  has  advanced  a  son  during  minority,  782 

A  fortiori  during  bis  majority  in  the  absence  of  contract,  ib. 

Distinction  between  an  advance  by  a  strangerand  a  trustee  for  an  infant's 

necessaries,   ib. 
Court  will  not  in  general  break  in  upon  capital  of  infant  for  maintenance 

and  education,  ib. 
Except  where  the  interest  is  too  small,  ib. 

Distinction  between  allowance  for  prospective  and  past  maintenance,  ib. 
Court  may  charge  past  maintenance  on  real  estate  of  infant,  783 
Deed  for  that  purpose  by  infant  voidable,  ib. 

Undertaking  to  pay  inouey  on  account  of  maintenance  when  enforced,  ib. 
Order  may  be  made  for  maintenance  of  infant  out  of  the  jurisdiction,  ib. 
Guardian  generally  appointed    for    infant    within   jurisdiction,    to    whom 

money  for  his  maintenance  may  be  paid,  78:5 
Proceedings  in  Ireland  adopted,  same  person  appointed  guardian,  ib. 
Attorney  appointed  to  receive  maintenance,  when  lather  out  ot  jurisdiction, 

784 
Court  may  refuse  maintenance,  in  order  to  compel  parent  to  bring  infant 

within  the  jurisdiction,  ib. 
Income  of  lunatic  infant  residing  abroad,  paid  to  parent,  ib. 
IX  Advancement. 

Advancement  generally  made  out  of  capital,  ib. 

1.  Advancement  under  a  power. 

Power  should  be  strictly  followed,  ib. 

What  authorised  under  the  terms  "preferment  or  advancement,"  785 

Where  the  words  "or  benefit"  are  added,  ib. 

For  ".setting  up  in  business,"  ib. 

Court  will  not  interfere  with  discretionary  power,  ib. 

Unless  trustees  refuse  to  act,  786. 

Or  decline  to  exercise  discretion,  ib. 

Power  cannot  be  exercised  by  tenant  for  life  after  he  has  assigned  his  in- 
terest, when,  ib. 

Or  where  he  has  become  bankrupt  without  consent  of  his  trustees,  ib. 

Secus  when  life  interest  of  the  husband,  jure  marifi.  is  subject' to  power 
given  to  trustees  of  a  settlement  on  a  former  marriage  of  his  wife,  ib. 

Object  of  a  discretionary  power  can  only  claim  what  is  given  to  him  by 
trustees,  ib. 

Power  cannot  be  exercised  where  purpose  fails,  ib. 

Secus  where  there  is  an  absolute  bequest  to  a  party,  787 

And  if  it  cannot  be  given  in  one  way  it  may  in  another,  ib. 

Court  will  exercise  discretion  on  failure  of  trustees,  ib. 

Discretionary  power  lost  by  payment  of  trust  funds  into  Court  under 
Trustee  Relief  Act,  ib. 

Power  of  infant  to  dispose  of  subject  for  which  advance  was  made,  ib. 

As  formerly  a  commission  in  the  army,  ib. 

2.  Advancement  in  the  absence  of  a  power. 

Trustee,  although  having  no  power,  may  make  an  advancement  to  an  in- 
fant out  of  the  infant's  own  property,  when.  ib. 

Trustee  not  liable  to  account  if  advancement  be  such  as  Court  would  have 
made,  ib. 
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It  not  trustee  liable  to  replace  it,  ib. 

Application  should  be  made  to  Court  in  cases  of  doubt,  ib. 
Advance  allowed  to  purchase  a  commission  in  the  army,  788 
to  pay  for  articles  to  a  solicitor,  ib. 
for  an  apprentice  fee,  ib. 

to  bring  an  infant  home  from  a  foreign  country,  ib. 
to  furnish  a  house  for  the  residence  of  infant,   his  mother  and 

his  brothers,  ib. 
for  the  purposes  of  emigration,  ib. 
Father  cannot  repay  himself  for  advances  out  of  the  property  of  his  child, 

788 
Nor  semble  a  mother,  ib. 

Advancement  not  ordinarily  made  out  of  fund  to  which  infant  not  abso- 
lutely entitled,  789 
Maybe  made  out  of  gift  to  a  class  with  contingent   limitation  to  survi- 
vors or  survivor,  ib. 
Cannot  be  made  where  there  is  a  contingent  limitation  over  to  a  third 

party,  ib. 
Except  with  the  consent  of  such  party,  ib. 
Or  contingency  can  be  insured  against,  ib. 
Infant  cannot  call  upon  trustee  to  replace  such  fund,  when  ib. 
What  is  an  advancement  within  meaning  of  Statute  of  Distribution,  790 
X.  Provisions  relating  to  infants  in  the  Divorce  and  Matrimonial  Canses  Act. 
Jurisdiction  of  the  Court  of  Chancery  as  to  custody  of  infants  not  affected 

by,  ib. 
Wife  when  entitled  to  custody  of  children  under,  791 
Not  if  she  intends  to  bring  them  up  in  a  religion  differing  from  that  of  the 

father,  ib. 
Custody  of  children  above  sixteen  not  dealt  with  by  Divorce  Court,  ib. 
What  deeds  Divorce  Court  has  power  over,  ib. 
Can  deal  with  them  if  it  be  for  the  benefit  of  the  children  of  the  marriage 

or  their  parents,  ib, 
Conduct  and  pecuniary  interest  of  parties  taken  into  consideration,  ib. 
Guilty  parties  generally  deprived  of  life  interest,  which  will  be  given  to 

the  children,  ib. 
Divorced  wife  may  join  in  the  appointement  of  new  trustees,  ib. 
When  condition  dum  sola  et  casta  vixerit  imposed  on  wife,  792 
Variation  in  settlements  made  on  dissolution  of  marriage,  ib. 
After  decree  nisi  wife  restrained  from  dealing  with  property,  ib. 
Court  will  refuse  to  vary  with  the  object  of  forcing  wife  to  bring  child 

within  the  jurisdiction,  ib. 
Settlements  formerly  not  varied  unless  issue  were  living  at  date  of  the 

order,  ib. 
Court  may  now  vary  settlement  where  there  are  no  children,  when,  ib. 
Settlement  can  only  be  dealt  with  for  the  children  of  the  marriage,  and 

the  innocent  parent,  793 
The  latter  not  deprived  of  any  interest  under  the  settlement,  ib. 
Child  cannot  be  deorived  of  benefit  under  settlement,  ib. 
Nor  be  postponed  by  exercise  of  power  by  the  divorced  wife  in  favour  of  a 
second  husband,  ib. 

INFLUENCE  UNDUE.    See  Voluntary  Donations. 

INJUNCTIONS. 

To  stay  proceeding  at  law,  formerly  granted,  651 

Dispute  between  FJlesmere  and  Lord  Coke  as  to  the  jurisdiction,  652 

Account  of,  by  Hallam,  652 

In  what  instances  formerly  granted,  653,  654 
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INJUNCTIONS— continued. 

Introduction  of  equitable  pleas  did  not  render  them  unnecessary,  654 
Constitution  of  the  High  Court  of'Justice  by  the  Judicature  Acts,  ib. 
Of  tin*  five  Divisions  thereof,  ib. 

Prohibitions  or  injunctions  to  restrain  proceedings  therein  abolished,  ib. 
Equity  being  granted  formerly  for  injunction  may  be  relied  on  as  a  defence, 

ib. 
Any  Court  may  stay  proceedings  pending  before  itself,  654,  655 
Rules  of  equity  to  prevail  in  every  Division  of  the  High  Court,  655 
London  Bankruptcy  Court  transferred  to  the  High  Court,  ib. 
One  Division  cannot  restrain  proceedings  pending  in  another  by  injunc- 
tion, ib. 
May  restrain  a  person  from  insl it ut  ing  proceedings  not  actually  pending 

ib. 
Or  a  creditor  from  presenting  against  a  company  a  winding-up  petition   ib 
It  the  debt  be  bona  fide  disputed,  ib. 
And   the  company  is  solvent,  ib. 
Judge   of  Chancery  Division,  cannot  restrain  sheriff  from  selling   "oods 

taken  in  execution  under  judgment  of  another  Division,  ib. 
Transfer  of  causes  from  one  Division  to  another,  how  provided  for   ib. 
From  one  judge  to  another  of  the  Chancery  Division,  il,. 
Transfer  of  case  invsolving  a  question  of  speciticperformance  from  Queen's 

Bench  to  Chancery  Division,  ib. 
Mere  counterclaim  for  specific  performance  not  sufficient  ground  for  trans- 
fer, ib. 
Court  will  take  notice  of  equitable  right  to  specific  performance  appearing 

incidentally  in  ejectment  action,  6ff7 
Though  there  be  no  counterclaim  for  specific  performance,  ib. 
Divisions   other  that  of  Chancery  may  give  effect  to  equity  set  up  as  a 

defence,  ib. 
As  to  ha\  e  a  deed  set  aside,  ib. 
Transfer  from  Chancery  to   common  law   division,  not  ordered   because 

action  ought  to  be  tried  by  a  jury   ib. 
Or  is  for  damages  only,  ib. 

Ordinarily  equitable  questions  determined  in  every  Division,  ib. 
Semble  jurisdiction  of  Chancery  Division  to  restrain  proceedings  in  Courts 

not  belonging  to  the  High  Court  not  taken  away,  ib. 
Creditor  formerly  restrained  by,  from  proceeding  against  executor  after  a  . 

decree  in  an  administration  suit,  658 
But  not  until  decree,  though  a  bill  were  filed,  ib. 
Nor  unless  decree  gave  a  present  right  to  go  in  and  prove  debts,  ib. 
Priority  of  judgment  creditor  before  decree  over  other  creditors'  having 

debts  of  equal  rank,  ib. 
Effect  of  Hinde  Palmer's  Act  on  specialty  or  simple  contract  creditor  ob- 
taining judgment,  659 
Judgment   creditor   before   decree,    not    restrained   from    proceeding    on 

garnishee  order,  ib. 
Person  who  has  obtained  charging  order  before  decree  not  restrained  if  or- 
der be  made  absolute  before  decree,  659 
Judgment  obtained  before  but  on  same  day  as  decree  has  no  priority,  ib. 
Order  nisi  obtained  by  a  creditor  in  action,  has  no  effect  as  against  decree 

for  administration  obtained  before  judgment  signed,  ib. 
After  decree  for  administration  proceedings  in  action  before  judgment  signed 

transferred  to  Chancery  Divisou,  ib. 
And  proceedings  stayed,  ib. 
But  creditor  in  action  may  prove  for  claims  and  costs  in  the  administration 

ib. 
Creditors'  suits  the  ordinary  made  of  compelling  distribution  of  assets,  ib. 
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I X JUNCTIONS— continued. 

Administration  may  take  place  in  bankruptcy  of  estate  of  person  dying  in- 
solvent, 660 
At  law  voluntary  payment  by  executor,  after  commencement  of  a  creditor's 

action  not  allowed,  ib. 
In  equity  executor  could  make  sucb  payment  after  institution  of  a  creditor's 

suit,  but  before  decree,  ib. 
And  preferential  payment  to  a  creditor  of  equal  degree  was  allowed,  ib. 
Since  Judicature  Act  rule  of  equity  prevails,  ib. 

To  prevent  sucb  payments,  creditor  upon  issuing  writ  should  obtain  a  re- 
ceiver, ib. 
Simple  contract  creditor  obtaining  judgment  before  decree,  ranks  before  all 

simple  contract  creditors,  ib. 
Secus,  where  creditor  could  not  prove  his  debt  satisfactorily,  ib. 
Although  bill  retained  to  establish  debt  at  law,  ib. 
Proceedings  in  Chancery  Division  transferable  to  another  after  decree  for 

administration  of  assets  made  there,  661 
And  after  an  order  for  winding-up  a  company,  ib. 
Formerly  Lord  Chancellor  only  could  order  transfer,  of  action    pending 

against  company  being  wound  up,  ib. 
Judge  who  made  winding-up  order  can  now  order  transfer,  ib. 
By  rule  of  Lord  Eldon,  injunction  not  granted  against  executor  at  instance 

of  creditor,  661,  662 
Unless  executor  brought  amount  of  assets  he  admitted  into  Court,  ib 
Or  such  order  was  made,  as  state  of  assets  required,  ib. 
As  to  costs  of  action,  when  proceedings  at  law  were  restrained,  ib. 
Or  proceedings  in  County  Courts  to  recover  a  legacy,  ib. 
Costs  of  proceedings  after  notice  of  decree  for  administration,  ib. 
Executor  protected  when  estate  has  been  administered  by  the  Court,  ib. 
Executor  after  decree  makes  payments  to  creditors  at  his  own  risk,  663 
And  is  responsible  for  letting  judgment  go  by  default,  ib. 
Or  suffering  proceedings  at  law  to  continue,  ib. 

Executor  not  able  to  charge  to  estate  property  of  the  testator's  taken  in  ex- 
ecution, ib. 
Might  be  allowed  to  stand  in  the  place  of  the  creditors  against  the  estate,  ib. 
Executor  not  permitted,  without  leave,  to  proceed  against  party  to  suit, 

after  administration  of  the  estate  by  the  Court,  663 
Creditor,  after  a  bankruptcy  in  this  country,  not  restrained  from  proceeding 

in  foreign  courts  against  the  bankrupt,  ib. 
Indian  creditors  not  restrained  from  obtaining  payment  out  of  English  as- 
sets, 664 
Priority  of  Irish  judgment  creditor  over  English  simple  contract  creditors 

against  property  remitted  from  Ireland,  ib. 
Proof  by  foreign  i  dministrator,  ib. 
Creditor  after  a  winding-up  order  cannot  proceed  to  issue  execution  against 

company,  ib. 
Although  he  may  have  given  indulgence  to  the  company,  ib. 
To  restrain  proceedings  of  Courts  out  of  the  jurisdiction  when  granted,  664, 

665.  666,  667,  668,  669,  670,  671,  672,  673 
Jurisdiction  in  bankruptcy  to  restrain  proceedings  in  other  courts,  673 
How  far  parties  will  be  restrained  from  applying  for  an  Act  of  Parliament, 

674,  675 
Not  in  general  where  a  party  merely  seeks  to  supersede  the  rules  of  prop- 
erty, ib. 
"Whether  arising  from  contract  or  otherwise,  ib. 

Not  granted  to  restrain  application  to  foreign  legislature,  when,  675 
Parties  restrained  from  applying  funds  of  a  company  in  an  application  to 
Parliament  to  extend  its  powers  beyond  the  objects  tor  which  it  was  con- 
stituted, ib. 
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INJUNCTIONS— continued. 

Or  to  van  the  object  contemplated  by  an  Act  of  Parliament  by  which  com- 
pany was  formed,  07">,  (>7(i 

Funds  appropriated  by  Act  of  Parliament  for  certain  purposes,  cannol  be 

applied  for  extension  of  those   purposes,  (>7(> 
Unless  by  consent  of  the  Court  of  Chancery,  ib. 
Such  funds  may  lie  employed  in  the  defence  of  existing  rights,  o'7(i,  6'77 

As  opposing  a  bill  in  Parliament,  677 

Or  funds  of  Corporation  may  lie  applied  in  opposition  to  information  im- 
peaching the  title  of  the  Corporation,  ib. 

Or  destroying  its  legal  existence,  ib. 

May  be  granted  to  restrain  assets  of  a  company  being  appliedjtowards  pay- 
ing costs  of  prosecution  for  libel  instituted  by  directors,  ib. 

JURISDICTION,  IN  PERSONAM, 

Of  equity,  where  person  is  within  jurisdiction  to  make  a  decree  concerning 
property  out  of  the  jurisdiction,  1063 

Although  similar  equity  not  exercised  by  the  lex  situs,  ib. 

Secus,  where  it  is  positively  excluded  by  the  lex  situs,  1066 

What  countries  out  of  the  jurisdiction,  ib. 

Proceedings  by  Roman  law  in  rem,  and  in  personam,  ib 

In  Equity  specific  performance  of  contract  for  sale  of  lands  out  of  jurisdic- 
tion enforced,  ib. 

Also  contract  for  settlement  of  boundaries,  ib. 

Decrees  for  foreclosure  of  a  mortgage  abroad,  ib. 

For  redemption,  1066 

Whether  trusts  affecting  foreign  lands,  enforced  against  trustee  in  Eng- 
land, ib. 

Semble,  not  as  against  lands  in  Ireland,  ib. 

Transaction  by  which  lands  abroad  have  been  acquired  by  fraud  set  aside,  i  b. 

And  the  execution  of  necessary  reconveyances  ordered,  ib. 

Decree  made  against  tenant  in  common  of  land  abroad,  held  liable  to 
account  for  waste,  1068 

And  also  for  rents  and  profits,  ib. 

Also  for  winding  up  partnership  abroad,  and  taking  accounts,  ib. 

Order  made  for  winding  up  joint  stock  company,  formed,  made  and 
registered  under  Indian  law  having  an  agency  in  India,  ib. 

But  may  be  refused  from  inexpediency,  ib. 

Pendency  of  foreign  liquidation  does  not  affect  jurisdiction  of  Court,  ib. 

Registrar  of  Joint  Stock  Companies  not  bound  to  refuse  registration  of 
company  apparently  foreign,  ib. 

And  Court  would  entertain  jurisdiction  to  wind  up  Company,  1069 

On  the  ground  of  fraud,  bills  have  been  entertained  for  the  discovery  of 
rents,  profits  and  deeds,  relating  to  property  abroad,  ib. 

Or  with  a  view  to  intended  proceedings  in  foreign  Courts,  ib. 

Or  for  aid  of  proceedings  iu  foreign  Courts,  ib. 

Jurisdiction  to  appoint  receivers  and  managers  of  property  abroad,  ib. 

in  foreign  countries,  ib 
in  our  Colonies,  ib. 
in  Jersey,  ib. 
in  Ireland,  ib. 

Person  within,  may  be  restrained  from  taking  proceedings  without  the 
jurisdiction,  1070 

Jurisdiction  in  personam,  extends  to  the  Chancery  Court  of  the  County 
Palatine  of  Lancaster,  ib. 

Not  confined  to  lands  within  the  colonies  or  empire,  ib. 

Lands  out  of  the  jurisdiction  cannot  be  affected  directly,  ib. 

Possession  of  lands  out  of  jurisdiction  not  decreed,  ib. 

Nor  a  partition  of,  1071 
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JURISDICTION.  IN  PERSONAM— continued. 

Nor  an  issue  directed  to  try  the  validity  of  will  of,  ib. 

Nor,  in  the  absence  of  contract,  will  boundaries  of,  be  settled  by  the 
Court,  ib. 

Cases  in  which  a  sequestration  of  estates  in  Ireland  was  ordered,  disap- 
proved of,  1071,  1072 

Charity  out  of  the  jurisdiction,  not  administered  by  the  Court,  1072 

Performance  of  trusts  as  to  moveables  abroad  enforced  in  personam,  ib. 

As  in  the  case  of  Scotch  trustees  in  England,  ib. 

And,  semble,  English  trustees  in  Scotland,  1073 

Dicta  of  Lord  Westbury  that  the  place  of  domicil  is  the  country  for  admin- 
istration disapproved  of,  ib. 

Claim  for  lands  in  a  colony  vested  in  the  Crown  by  provincial  legislature 
not  within  the  jurisdiction,  when,  ib. 

Nor  within  jurisdiction  given  by  the  Petition  of  Right  Act,  ib. 

Court  has  no  jurisdiction  where  parties  and  subject  of  litigation  are  abroad, 
1073 

Unless  there  is  something  bringing  it  within  its  jurisdiction,  ib. 

A  fortiori  in  the  case  of  real  property,  ib. 

As  to  service  out  of  jurisdiction  of  writ  of  summons,  1074 

On  defendant  not  a  British  subject,  ib. 

Party  capable  of  being  sued  abroad  in  his  public  character  not  sueablehere 
by  natives  of  that  country,  ib. 

Cannot  be  enforced  against  foreign  sovereign  or  government,  ib. 

Do  not  by  appearing  waive  right  to  that  defence,  ib. 

Secus,  where  foreign  sovereign  has  an  English  character,  1074,  1075 

Jurisdiction  with  regard  to  sum  deposited  in  this  country  to  secure  execu- 
tion of  contract  with  foreign  government,  1075 

Over  thing  brought  from  abroad  to  be  delivered  here  pursuant  to  con- 
tract, 1076, 

LEGACIES, 

Different  lands  of. 
When  general,  253 

specific,  253,  254 
demonstrative,  254,  255 
Importance  of  distinguishing  them,  255 

not  specific,  unless  clearly  intended  to  be  so,  255 

of  money,  ib. 

when  specific,  256 

when  general,  ib. 

of  debts,  ib. 

when  specific,  256,  257 

of  a  part  or  residue  of  a  debt  specific,  257 

legacy  out  of  a  debt  demonstrative,  ib. 

of  stock  or  government  securities,  &c,  ib. 

when  specific,  ib. 

mere  possession  of  stock  not  sufficient  to  render  a  bequest  in 
general  terms  specific,  258 

as  of  stock  or  annuities  in  particular  funds,  ib. 

or  of  India  bonds  generally,  259 

Egyptian  9  per  cent,  bonds,  ib. 

or  canal  shares,  ib. 

unless  there  appears  to  be  an  intention  to  refer  to  particular 
stock,  &c,  ib. 

direction  to  transfer  or  pay  a  certain  amount  of  stock  does  not 
render  legacy  specific,  ib. 

but  a  direction  to  sell  for  benefit  of  legatee  will  do  so,  ib 
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LEGACIES— continued. 

Importance  or  intention  otherwise  appears  to  give  something  in  existence 

at  lime,  ib. 
legacies  of  specified  sums  ol  stock  over  which  married  woman 

has  power  of  appointment,  when  specific,  ib. 
or  a  residuary  gifl  thereof,  259,  260 

Legacy  of  part  of  certain  stock,  is  specific,  260 

And  bequest,  of  specific  fund  directed    to  be   sold   and   divided   amongst 
several    persons,  ib. 

Legacy  of  money  out  of  stock,  demonstrative,  ib. 

So,  where  a  sum  is  given,  and  the  fund  for  payment  is  only  pointed  out,  ib. 

Unless  intention  appears  to  give  a  specific  legacy,  261 

Stock  accurately  described  passes  only  by  specific  bequest,  ib. 

Though  it  be  less  than  what  testator  slates  it  to  be,  ib. 

And  he  has  slock  of  a  different  denomination,  ib. 

If  he  had  no  such  stock,  other  stock  might  pass,  ib. 

Leg.icies  of  personal  chattels,  when  specific,  ib. 

"When  general,  ib. 

Things  ordered  by  and  made  for  the  testator  will  pass  by  will,  when,  262 

Specific  bequest  lor  life  of  consumable  articles  confers  an   absolute  inter- 
est, ib. 

Except  when  articles  constitutes  stock-in-trade,  ib. 

As  that  of  a  wine  merchant,  ib. 

And  semble  farming  stock,  ib. 

Gift  over  void,  when  tenant  for  life  is  not  to  be  liable  for  diminution,  ib. 

Or  depreeiaton,  ib. 

Bequest  of  wearing  apparel  for  life,  ib. 

Consumable  articles  included  in  residuary  gift  must  be  sold,  264 

Tenant  for  life  only  entitled  to  interest,  ib. 

Every  devise  of  land  specific,  ib. 

Even  though  residuary,  ib. 

Bequest  of  money  to  arise  from  sale  of  land.  ib. 

Bequest  of  a  definite  sum  out  of  the  proceeds  of  the  sale  of  realty  spe- 
cific, ib. 

And  also  of  the  residue,  ib. 

Legacy  adeemed  by  sale  of  estate  by  testator,  ib. 

Bequest  of  lease,  tithes  or  rent  out  of  term,  specific,  ib. 

Of  residue  to  arise  from  sale  of  land  may  be  rendered  specific,  ib. 

As  is  also  gift  of  rent  out  of  land,  ib. 

Or  out  of  term  of  years,  ib. 

Where  an  annual  sum  or  legacy  is  given  payable  out  of  real  estate,  it   is 
demonstrative,  ib. 

So  if  it  be  charged  thereon,  ib. 

And  legacy  is  payable  though  fund  fails,  ib. 

Secus,  where  bequest  is  made  of  sum  of  money  to  be  raised  under  a  trust 
out  of  land,  265 

Or  where  gift  is  only  in  the  direction  to  pay  out  of  fund,  ib. 

The  fact  that  personalty  is  given  after  payment  of  legacies,  will  not  render 
gift  of  sum  out  of  proceeds  of  realty  demonstrative,  ib. 

Gift  of  real  and  personal  estate  on  trust   to  pay    legacies   thereafter  given 
renders  subsequent  gift  of  proceeds  of  realty  demonstative,  ib. 

Annuities  are  generallv  legacies,  ib.     See  ANNUITIES. 

Residuary  bequest,  ordinarily  general.  272.     Sec  CONVERSION  OF  RESIDUE. 

Immaterial  that  it  is  preceded  or  followed  by  an  enumeration  to  particu- 
lar articles,  272 

If  residuary  bequest  be  restricted  to  particular  locality,  it  will  be  specific, 
ib. 

As  of  residue  of  property  in  a  particular  islaud,  ib. 
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LEGACIES— continued. 

Or  a  particular  county,  ib. 
room,  ib. 
or  place,  ib. 

A  fortiori  if  gift  be  of  furniture,  &c,  in  a  particular  house  at  testator's 
decease,  ib. 

What  bequest  specific  before  Wills  Act,  ib. 

Effect  of  Wills  Act  on  specific  bequests,  ib. 

Extends  specific  bequest  of  that  which  is  generic  to  all  things  of  the  same 
genus  at  the  death  of  the  testator,  274,  275 

Unless  contrary  intention  appear  by  the  will,  ib. 

Contrary  intention  indicated  by  a  bequest  of  a  distinct  and  specific  thing, 
275 

Will  thereby  limited  to  state  of  things  existing  at  date  of  will,  ib. 

Specific  legacy  adeemed  by  sale,  and  similar  thing  subsequently  acquired 
by  the  testator,  will  not  pass,  ib. 

Specific  legacy  will  not  pass,  unless  actually  acquired  by  the  testator  be- 
fore his  death,  277 

As  stock  which  he  has  instructed  his  broker  to  purchase,  ib. 

Secus,  where  contract  has  been  entered  into  to  purchase  stock,  ib. 

Or  broker  has  given  testator  credit  for  stoek  in  his  own  books,  ib. 

Contrary  intention  not  indicated  by  words  "I  now  possess,"  ib. 

And  will  not  prevent  subsequently  acquired  property  from  passing  there- 
under, ib. 

Legatee's  right  of  selection. 

Legatee  has  the  right  of  selection  when  a  given  number  of  certain  articles 
are  bequeathed  to  him,  278 

Legatee  has  option  to  select  paid-up  shares,  when,  ib. 

Even  though  shares  are  given  to  trustees  upon  trust  for  legatees,  ib. 

Bequest  of  such  part  a  particular  property  as  legatee  may  select,  is  a  gift 
of  the  whole,  ib. 

Legatee,  where  benefit  is  conferred  for  a  particular  purpose   if  it  cannot  be 
so  employed,  may  take  legacy  absolutely,  when,  279 

Legacy  not  reduced  to  amount  required  for  particular  purpose,  ib. 

Unless  surplus  after  satisfying  it  is  given  over  expressly,  ib. 

Principle  not  applicable  where  another  purpose  is  expressed,  ib. 

Where  discretion  is  given  to  trustees,  Court  will  inquire  whether  occasion 
for  gift  has  arisen,  ib. 

On  their  refusal  to  exercise  discretion,  whole  fund  belongs  to  legatee,  ib. 

Though  there  is  a  gift  over  oi  amount  not  applied  for  benefit  of  legatee, 
ib.     See  Abatement  of  Legacy — Ademption — Satisfaction. 

Charges  on  and  liabilities  in  respect  of  specific  legacies  how  payable,  and  depre- 
ciation thereof. 

Legatee  of  specific  legacy  pledged  by  testator,  entitled  to  have  it  redeemed 
by  executor  or  to  compensation,  291. 

How  far  specific  legatee  of  shares  entitled  to  have  calls  paid  out  of  the 
testator's  personal  estate,  292 

Result  of  cases  according  to  Sir  J.  Romilly,  M.R.,  ib. 

Whether  specific  legatee  or  residuary  estate  liable  for  calls  on  shares  specifi- 
cally bequeathed,  ib. 

Legatees'  rights  in  respect  of  depreciation  of  specific  legacy  improperly 
detained,  293 

Case  of  horse  used  and  worn  out  by  executors,  ib. 

Of  pecuniary  legacy  invested    in    stock,    which    became   depreciated  in 
value,  ib. 

Or  specific  stock,  ib. 

Proper  mode  of  paying  premium  of  policy  on  life  of  another  left  to  persons 
in  succession,  ib. 
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Accretions  to  specific  legacies. 

Specific  legacy  carries  with  it  incidents  to  subject  matter  of  gift,  294 

Or  interest  on  bond,  ib. 

Unless  gift  be  confined  to  principal  due  thereon,  il>. 

Bonuses  <>n  shares  specifically  bequeathed,  Lb. 

Even  though  arising  from  fraudulent  retention  <>!'  monies,  ib. 

Dividends  or  bonns  on  shares  declared  during  the  life  of  testator  do  not 

pass  to  specific  legatee,  il). 

Though  payable  alter  death  of  testator,  il>. 

Bonus  on  insurance  due  at  testator's  death  passes  by  bequest  of  sum 
insured,  ib. 

Dividends  on  profits  of  partnership  specifically  bequeathed,  through  pro- 
fits not  ascertained  until  his  death,  ib. 

Dividends  earned  during  the  testator's  life  considered  income,  though  not 
declared  until  after  his  death,  ib. 

Profits  of  partnership  earned  during  testator's  life  income,  if  period  for  as- 
certaining profits  terminates  after  his  death,  ib. 

Bonuses  declared  on  bank  shares  out  of  half-yearly  profits  of  income  be- 
long to  tenant  for  life,  295 

Secus,  if  bonuses  had  been  paid  out  of  accummulation  of  profits  running 
over  many  years,  ib. 

But  see,  In  re  Hopkins'  Trusts,  18  L.  R.  Eq.  6°-7,  ib. 

Result  where  profits  have  been  capitalized,  ib. 

Where  by  resolution  of  company  money  has  been  capitalized,  ib. 

Representatives  of  tenant  for  life  entitled  to  dividend  on  shares  declared 
during  his  life,  ib. 

Unless  deed  of  settlement  provides  otherwise,  ib. 

Income  of  personalty  under  Apportionment  Act,  1870,  specifically  be- 
queathed when  apportionable  between  legatee  and  estate,  ib. 

Act  applicable  to  a  will  executed  before,  and  confirmed  by  codicil  executed 
after  passing  of  Act,  ib. 

To  a  will  of  testator  dying  before  Act  came  into  operation,  296 

Tenant  for  life  may  get  benefit  of  the  old  law  of  apportionment,  ib 

And  his  estate,  of  the  new  law  under  the  Act,  ib. 

What  included  in  the  word  "dividends"  in  the  Act  of  1870,  ib. 

Bequest  of  dividends  eo  nomine  not  apportionable,  when,  ib. 

Apportionment  Act  of  1870,  does  not  apply  to  a  bequest  of  shares  in  a 
private  partnership,  297 

Trading  or  other  public  companies  include  a  public  eonipany,  ib. 

But  not  a  private  partnership,  ib. 

Not  essential  that  it  should  be  an  incorporated  company,  il). 

Bonus  or  surplus  distributable  among  shareholders  of  public  company  once 
in  five  years,  apportionable  under  Act,  ib. 

Apportionment  Acis  applicable  not  only  as  between  tenant  for  life  and  re- 
mainderman, ib. 

But  in  certain  events  where  absolute  interest  is  cut  down  to  a  life  in- 
terest, ib. 

Act  of  1870  not  applicable  to  apportion  dividends  of  funds  in  which  trust 
money  was  invested  at  a  time  when  considerable  dividends  had  been 
earned,  and  would  be  soon  payable,  ib. 

Monies  paid  in  advance  beyond  calls  may  by  appropriate  words  be  given 
to  legatee,  ib. 

Admission  of  parol  evidence  as  to  legacu  s. 

Parol  evidence  of  state  and  value  of  testator's  funded  property,  to  show 
whether  bequest  is  specific,  or  general,  298  « 

Also  to  show  what  property  answers  to  a  specific  bequest,  ib. 

Not  to  show  that  other  property  was  intended  if  there  be  property  answer- 
ing the  description,  ib. 
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Also  to  show  that  subject-matter  of  a  specific  bequest  had  been  exchanged 
for  something  else  before  the  date  of  the  will,  ib. 

In  such  case  legatee  entitled  to  sum  of  money  equal  to  the  bequest,  ib. 

Secus,    if   exchange  had   been   made  after   the  will  which  would   have 
adeemed  the  legacy,  ib. 

If  subject-matter  of  legacy  not  found  no  relief  can  be  given  by  the  Court, 
299 

As  in  the  case  of  a  lost  ring  or  picture,  ib. 

Legacy  fails  if  testator  specifically  bequeaths  stock  that  he  never  had,  ib. 

Though  he  may  have  intended  to  buy  it,  ib. 

Abatement  of  legacies,  ib.     See  ABATEMENT. 

Priority  of  legacies. 

Onus  of  showing  priority  lies  on  legatee  or  annuitant  claiming  it.  301 

No  priority  allowed  to  legacies  to  creditors  whose  debts  have  been  com- 
pounded for,  302 

Or  where  legacies  are  to  pay  the  debts  of  others,  ib. 
•    Or  because  they  are  given  to  wives  and  children  of  testators,  ib.1 

To  servants,  ib. 

To  Charities,  ib. 

To  executors  for  care  and  trouble,  ib. 

For  a  mourning  ring,  ib. 

Priority  given  to  legatees  for  life,  on  whose  death  legacies  are  to  go  in  pay- 
ment of  other  legacies,  ib.  « 

Xo  priority  given  by  merely  introductory  words,  as   "In  the  first  place," 
'•In  the  next  place,"  "Afterwards,"  ib. 

General  legacy  for  valuable  consideration  entitled  to  priority  over  volun- 
tary legacy,  302 

As  a  legacy  for  extinguishment  of  dower,  ib. 

Or  of  a  debt  actually  due,  ib. 

Priority  of  a  legacy  in  lieu  of  dower  preserved  by  Dower  Act,  ib. 

Secus  where  husband  leaves  no  real  estate,  ib. 

Or  none  out  of  which  his  widow  is  dowable,  ib. 

Or  where  legacy  is  given  in  consideration  of  the  execution  of  a  release 
where  no  debt  due  to  the  legatee,  303 

Annuity  to  executor  for  his  trouble  not  entitled  to  priority,  304 

Testator  may  prefer  one  legatee  to  another,  ib.  . 

But  his  intention  must  be  clear,  ib. 

Priorities  of  general,  specific  and  demonstrative  legacies,  ib. 

To  whom  legacies  are  payable. 

Legacies  payable  to  legatees  when  sui  juris,  305 

They  must  answer  description  given  in  the  will,  ib. 

Legacy  to  infant  payable  when  he  comes  of  age,  ib. 

Payment  to  a  parent  or  relation  not  valid,  ib. 

Except  by  the  authority  of  the  Court  of  Chancery,  ib. 

Small  legacy  ordered  to  be  paid  to  the  father,  ib. 

Payment  to  father  of  adult  child  not  good,  unless  by  child's  consent,  ib. 

Or  with  his  subsequent  ratification,  ib. 

If  so  directed  executor  may  pay  legacy  to  a  trustee  for  a  child,  ib. 

Or  to  his  father  as  trustee,  ib. 

Or  into  Court  under  36  Geo.  3,  c.  52,  s.  32,  306 

Not  bound  to  do  so  until  a  year  after  testator's  death,  ib. 

Executor  may  apply  income  of  legacy  of  infant  but  not  capital  for  his  sup-. 

port,  ib. 
maintenance,  or  education,  ib. 

Legacy  to  infant  when  twenty-one  without  intermediate  interest,  when 
payable  to  infant  or  to  his  administrator,  ib 

When  pavable  if  intermediate  interest  be  given,  ib. 
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Legacy  payable  at  a  future  day  <>ui  of  land  not  secured  on  death  of  legatee 
before  day  of  payment,  ib. 

Though  intermediate  interest  be  given  to  him,  ib. 

Legatee  cut  it  led  to  legacy  on  the  death  of  a  legatee  to  whom  payment  was 
to  beon  bis  attaining  a  certain  age,  may  claim  immediate  payment  on 
death  of  prior  Legatee,  ib. 

Not  obliged  to  wait  till  former  legatee  would  have  attained  the  age  men- 
tioned, ih. 

Formerly  legacy  to  a  married  woman  payable  to  her  husband,  ib. 

Though  living  apart  from  her,  ib. 

Unless  divorced  a  mensa  et  thoro,  ii>. 

Or  she  had  obtained  a  protection  order,   ib. 

But  wife  might  claim  an  equity  to  a  settlement  before  legacy  reduced  into 
possession  by  husband,  ib. 

Under  Married  Women's  Property  Act,  1882,  married  woman  takeslegacy 
as  her  separate  property,  and  can  give  a  receipt  therefor,  :;o~ 

Legatee  long  abroad  and  unheard  of  presumed  to  be  dead,  ib. 

Ou  payment  oi  legacy  to  person  entitled  on  death  security  to  refund  re- 
quired,  when,  1307 

But  legacy  may  be  paid  into  the  bank  under  36  Geo.  3,  c.  52,  s.  32,  ib. 

Appropriation  of  legacies  payable  in  futuro. 

Legatee,  when  legacy  is  payable  in  futuro,  may  ask  Court  for  an  appropri- 
ation to  answer  legacy  when  due,  ib. 
0     Immaterial  that  legacy  on  a  contingency  sinks  into  the  residue,  ib. 

Residue  in  recent  case  paid  to  residuary  legatee  on  giving  security  for  pay- 
ment of  legacy,  ib. 

Legatee  on  appropriation  by  Court  liable  to  fluctuation  of  stock,  ib. 

Appropriation  to  secure  annuity  charged  on  residue,  308 

Where  charged  on  the  whole  personal  estate  legatee  may  claim  the  whole 
annuity,  although  an  appropriation  be  made,  ib. 

Secus,  semble  if  appropriation  of  stock  be  made  by  executor  by  direction 
of  testator,  ib. 

Or  the  assent  of  the  annuitant  clearly  established,  ib. 

Even  in  the  case  of  a  wife,  ib. 

Tina  for  payment  of  legacies  and  intercut. 

Interest  is  payable  on  legacies  from  the  time  they  are  due,  ib. 

Specific  legacies  due  at  the  death  of  the  testator,  interest  or  emoluments 
from  that  time  belong  to  the  legatee,  ib. 

Immaterial  that  enjoyment  has  been  postponed  by  the  testator,  ib. 

Legatee  when  entitled  to  interest  on  specific  legacy,  where  it  is  reversion- 
ary on  its  falling  into  possession,  ib. 

Demonstrative  legacy  is  payable  and  carries  interest  from  one  year  after 
testator's  death,  ib. 

If  demonstrative  legacy  he  reversionary,  when  reversion  falls  in.  309 

Where  no  time  fixed,  general  legacy  payable  a  year  after  testator's  death 
and  carries  interest  from  that  time.  ib. 

Though  there  be  a  direction  to  pay  the  legacy  as  soon  as  possible,  ib. 

And  interest  will  be  due,  though  the  payment  of  the  legacy  be  impracti- 
cable, ib. 

And  whether  the  assets  he  productive  or  not,  ib. 

General  legatee  of  long  annuities  not  entitled  to  dividends  before  a  year 
has  elapsed  from  testator's  death,  ib. 

Executors  may  pay  legacies  before  a  year  elapses  from  death  of  testator,  ib. 

Substitutionary  legatee  becoming  entitled  some  year's  after  testator's  death 
entitled  to  immediate  payment,  ib. 

Court  in  administration  suit  pays  particular  legacies  when  clear  fund  as- 
certained, ib. 
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And  interest  at  4  percent.,  ib. 

Proportionate  payments  to  pecuniary  legatees,  when  made,  ib. 

Jointure  and  annuities  paid  before  decree,  ib. 

Though  payment  of  pecuniary  legacies  refused,  ib. 

Interest  on  legacies  under  the  Rules  of  the  Supreme  Court,  1883,  ib. 

Legatee  of  an  immediate  legacy  subject  to  be  divested  can  call  for  payment 

a  year  after  testator's  death,  310 
Without  being  compelled  to  give  security,  ib. 
Security  required  in  Colston  v.  Morris,  6  Madd.  89,  310 
Executors  having  notice  of  assignment  of  legacy  cannot  pay  it  safely  until 

charges  satisfied,  ib. 
Legacy  on  bankruptcy  of  legatee  payable  to  trustee  in  bankruptcy,  ib. 
Testatator  may  fix  time  from  •which  interest  is  to  run,  ib. 
As  from  the  time  of  his  death,  ib. 
Intention  may  also  be  shown  that  interest  is  not  to  commence  until  some 

time  after  a  year  on  a  legacy,  ib. 
But  intention  must  be  clear,  ib. 

A  mere  reference  to  time  when  personal  estate  may  be  received,  not  suffi- 
cient, 311 
Or  a  mere  direction  to  invest  legacies  beyond  the  expiration  of  one  year 

from  the  testator's  death,  ib. 
Interest  will  be  given  from  the  death,  on  legacy  given  in  satisfaction  of  a 

debt,  ib. 
Or  where  real  estate  is  charged  with  the  debts  of  another,  ib. 
Or  where  there  is  a  direction  to  sell  property  and  pay  proceeds  to  perso'ns 

having  j  ust  demands   ib. 
So  on  a  legacy  from  a  parent,  or  person  in  loco  parentis,  to  a  child,  interest 

is  due  from  the  death  of  testatator,  ib. 
But  not  in  the  case  of  an  adult  child,  ib. 
Nor  where  parent  has  provided  maintenance  aliunde,  ib. 
Nor  to  a  natural  child,  or  stranger,  ib. 
Nor  to  a  wife,  ib. 
When  maintenance  out  of  a  legacy  is  given  to  a  natural  child,  interest  is 

payable  from  the  death  of  the  testator,  312 
So  in  the  case  of  a  legacy  to  a  stranger,  ib. 
Even  though  legacy  be  contingent,  ib. 

Interest  due  from  testator's  death  on  legacy  charged  on  land,  ib. 
From  a  year  afterwards  when  real  estate  is  devised  upon  trust  for  sale  and 

payment  of  legacies,  ib. 
When  time  for  payment  of  a  legacy  is  fixed  by  the  testator  interest  runs 

from  that  time,  ib. 
Though  legacy  be  vested,  ib. 

If  time  of  payment  arrives  in  testator's  life,  interest  runs  from  his  death,  ib. 
Personal  representatives  cannot  demand  payment  of  legacy  before  legatee 

could  have  done,  ib. 
Interest  allowed  as  maintenance  from  the  testator's  death  on  legacy  by 

parent  or  person  in  loco  parentis  to  infant,  ib. 
Whether  legacy  be  payable  at  a  particular  time,  ib. 
Be  vested,  ib. 
Or  contingent,  ib. 

Though  child  be  en  ventre  sa  mere,  313 
Or  accumulation  is  directed,  ib. 

Amount  of  interest  payable  lor  maintenance  is  at  discretion  of  the  Court,  ib. 
Where  specific  sum  is  allowed  for  mai  ntenance,  no  more  can  in  general  be 

claimed,  ib. 
Unless  it  be  insufficient  and  legacy  be  vested,  313 
Interest  not  allowed  out  of  legacy  until  day  of  payment  where   another 

fund  is  provided  for  maintenance,  ib. 
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Exception  not  extended  to  relatives  other  than  legitimate  children,  ib. 

Unless  the  testator  puts  himself  into  loco  parentis,  Lb. 

Or  his  intention,  even  in  the  ease  of  a  Btranger,  appears  in  the  will  to  al- 
low maintenance,  ib. 

SeCUS,  if  interest  be  given  only  in  an  even!  which  never  takes  place,  ib. 

Income  of  a  legacy  when  payable  to  an  infant  under  Lord  (  ranworth's  Aet, 
314 

Under  the  Conveyancing  and  Law  of  Property  Act,  1881,  ib. 

Object  of  the  latter  Act,  ib, 

Does  not  apply  unless  income  of  infant's  contingent  legacy  goes  with  leg- 
acy on  its  vesting,  315 

Legacy  severed  on  testator's  death  from  bulk  of  property  is  vested,  ib. 

And  carries  interest  in  the  meantime,  ib. 

Though  ouly  gift  is  in  the  direction  to  pay  at  a  future  time,  ib. 

Legatees  not  entitled  to  interest  before  vesting,  when  severance  arises  from 
causes  unconnected  with  the  legacy,  ib. 

Legacy  to  be  paid  at  a  future  time,  with  interest,  interest  will  be  computed 
from  the  end  of  a  year  after  testator's  death,  ib. 

But  will  not  be  payable  until  the  time  mentioned,  ib. 

Legacy  to  an  infant,  particular  or  residuary,  to  be  devested  on  a  contin- 
gent event  carries  interest  from  a  year  after  testator's  death  until  event 
happens,  ib. 

Infant  or  his  representative  entitled  thereto,  ib. 

Law  not  altered  by  Lord  Cranworth's  Act,  ib. 

Eesult  the  same  as  to  bequest  of  a  residue,  ib. 

Secus,  where  legacy  is  contingent,  ib. 

Particular  legacy  actually  vested,  payable  at  a  certain  age,  will  not  carry 
interest  unless  testator  intended  to  give  interest,  315,  316 

Particular  legacy  even  contingent  on  legatee  attaining  a  certain  age,  if  given 
with  interest  in  the  meantime,  representatives  of  infant  entitled  to  ar- 
rears of  interest  up  to  infant's  death,  ib. 

Interest,  how  payable,  when  realization  of  assets  occupies  a  long  time,  ib. 

Usual  rate  of  interest  on  legacies,  ib. 

Greater  interest  allowed  if  made,  ib. 

Or  when  executors  have  employed  capital  in  trade,  316,  317 

Or  when  they  have  been  guilty  of  gross  misconduct,  317 

As  by  selling  out  stock  and  holding  large  balances  in  hand,  ib. 

Compound  interest,  unless  directed  by  will  to  be  paid  on  legacies,  not  or- 
dinarily allowed,  ib*. 

But  interest  computed  on  principal  only,  ib. 

Except  under  particular  circumstances,  as  neglecting  express  direction  to 
accumulate,  ib. 

Annuity  commences  to  run  from  testator's  death,  ib. 

First  payment  at  the  end  of  a  year  from  his  death,  ib. 

Unless  it  be  given  to  be  payable,  or  commence  at  some  other  period,  ib. 

As  monthly,  317 

Or  the  lirst  quarter  after  testator's  death,  ib. 

Or  quarterly,  ib. 

At  the  end  of  eighteen  months,  ib. 

Distinction  between  commencement  of  payment  of  an  annuity,  and  a  le- 
gacy for 'life,  ib. 

Postponement  of  annuity  till  debts  and  legacies  are  paid,  ib. 

Arrears  of  annuity  ordinarily  will  not  bear  interest,  ib. 

Legatee  of  chattels  or  remainder  entitled  to  inventory  thereof  from  tenant 
for  life,  317,  318 

But  cannot  require  security,  318 

Unless  it  can  be  shown  that  chattels  are  in  danger,  ib. 
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Legacy  duty  always  payable  'oy  legatee  unless  testator  directs  to  the  con- 
trary,  ib. 

Although  legacy  be  to  a  creditor  in  payment  of  a  debt,  ib. 

When  given  free  from  legacy  duty.  ib. 

When  gift  free  from  income  tax,  ib. 

"When  an  annuity,  ib. 

Gift  of  a  legacy  duty  on  a  specific  legacy  ranks  as  a  pecuniary  legacy,  319 

And  must  abate  with  pecuniary  legacies,  ib. 

Legatees  exempted  from  legacy  duty  cannot  call  upon  other  legatees  to 
abate  upon  deficiency  of  residue  to  pay  duty,  ib. 

AVhen  one  annuity  is  given  free  of  legacy  duty,  and  the  estate  is  insuffi- 
cient to  pay  annuities  in  full,  how  legacy  duty  is  to  be  paid,  ib. 

Legatee  ordinarily  entitled  to  recover  six  years'  arrears  of  interest,  ib. 

Exception  from  limitation  under  the  old  Statute  of  Limitations  in  cases  of 
express  trust,  ib, 

Exceptiou  not  enforced  in  equity  in  the  case  of  laches  on  the  part  of  the 
legatee  to  enforce  trust,  ib. 

By  Real  Property  Limitation  Act,  exception  in  favour  of  trusts  abolished, 
320 

Arrears  of  interest  on  legacy  secured  by  express  trust  now  only  recoverable 
for  six  years,  ib. 

Pecuniary  legatees  of  person  having  property  in  colony  of  Victoria  entitled 
to  legacies  free  from  all  colonial  duties  except  English  legacy  duty,  ib. 

In  what  currency  legacies  are  payable,  ib. 

As  to  the  exchange  and  expense  of  legacy  in  foreign  coin,  ib.  See  Abate- 
ment of  Legacies — Ademption — Conversion  of  Residue — Mar- 
riage— Marshalling — Repetition  of  Legacies — Satisfaction. 

LIEN  OF  SOLICITOR  FOR  COSTS, 

Not  affected  by  assignment  of  fund  by  client,  888 

Nor  by  stop  order  of  the  assignee,  ib. 

Although  deed  approved  by  him,  ib. 

Secus,  when  he  acts  both  for  mortgagor  and  mortgagee,  ib. 

LIS  PENDENS, 

Takes  effect  from  what  time,  75 

Affects  persons  purchasing  during  pendency  of  suit,  ib. 

Doctrine  of  upon  what  founded,  ib. 

Registration  of,  necessary  to  affect  purchaser  or  mortgagee  unless  express 

notice  be  given,  ib. 
Special  case  amounts  to,  when,  ib. 
Extended  to  Courts  of  Counties  Palatine,  ib. 
At  common  law,  ib. 
In  equity,  ib. 
Re-registration  of,  ib. 
How  far  purchaser  from  a  defendant  pendente  lite  is  affected  by  the  right 

of  another  defendant,  ib. 
Doctrine  of,  is  equally  applicable  against  plaintiffs  and  defendants,  ib. 
Only  applicable  to  property  in  relation  to  which  a  direct  question  is  raised 

in  the  suit,  77. 
Assignee   affected  by,  though  contract  completed  during  the  suit,  was 

entered  into  before,  ib. 
Purchaser  from  devisee  during  a  suit  for  general  administration  not  affected 

by,  ib. 
And  purchaser  from  an  executor  after  a  decree  for  general  administraiion 

not  affected  by,  ib. 
At  any  rate  where  there  had  been  no  injunction,  ib. 
Or  appointment  of  a  receiver,  ib. 
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LIS  PENDENS— continued. 

Sec  i  is  w  here  in  a  suit  a  particular  estate  is  charged  with  a  particular  ti  ost,  ib. 

Not  applicable  to  an  ordinary  partnership  suit  for  accounts,  ib. 

Nor  t<»  an  administration  suit,  78 

Nor  to  the  winding  up  of  a  company  asagainsl  individual  contributories,  ib. 

Purchaser  whether  hound  by  equities  arising  out  of  matters  in  question  in 
the  suit,  ih. 

Final  decree  not  binding  on  purchaser,  ib. 

Becus  where  decree  is  nol  final,  79 

Asa  decree  to  account,  ib. 

To  affect  purchaser  suit  must  be  close-  and  continuous,  ib. 

Whether  it  exists  after  dismissal  of  a  bill,  ib. 

Does  not  affect  particular  person  with  a  fraud  without  a  special  notice,  of 
title  in  dispute,  ib. 

Is  not  notice  for  purpose  of  postponing  a  registered   deed,  ib. 

Registered  lis  pendens  does  not  create  a  lien  on  property,  ib. 

Nor  excuse  purchaser  from  completing  ids  contract,  il>. 

Puts  him  upon  inquiry  into  the  validity  of  tin  plaintiff's  claim,  ib. 

In  suit  to  execute  trusts  of  a  voluntary  settlement,  purchaser  for  value  not 
bound  by,  ib. 

Doctrine  of,  considered  bard  against  purchaser  for  value,  ib. 

Power  given  to  the  Court  to  vacate  registration  of  lis  pendens,  79,  80 

Liability  of  solicitor  for  neglecting  to  register,  80 

Searches  for  entries  of  in  Central  Office  of  Supreme  Court,  80 

As  to  registration  and  re-registration  of  order  with  respect  to  powers  con- 
ferred by  Sect.  63  of  the  Settled  Land  Act,  1882,  ib. 

MAINTENANCE  AND  CHAMPERTY, 

Equity  will  not  give  effect  to  assignments  partaking  of  the  nature  of,  893 
>S'ee  Equitable  Assignment,  viii. 

MAINTENANCE  OF  INFANTS, 

Doctrine  as  to,  763.     See  Infants,  8 — Legacy. 

MARRIAGE. 

As  to  testamentary  gifts  prohibiting  or  lending  to  a  prohibition  of  marriage. 

Conditions  in  general  restraint  of,  both  by  the  Roman  and  our  own  law, 
void,  184 

Or  such  as  lead  to  a  probable  prohibition  of  marriage,  185 

Secus,  if  of  a  limited  nature,  ib. 

As  against  marriage  with  a  particular  person,  ib. 

Or  a  native  of  a  particular  country,  ib. 

Or  a  person  belonging  to  a  particular  sect,  ib. 

Or  which  prescribes  ceremonies  of  marriage,  ib. 

As  of  the  Quakers,  ib. 

Or  which  prohibit  marriage  until  a  reasonable  age,  ib. 

But  condition  not  to  marry  a  man  of  a  particular  profession  invalid,  ib. 

Condition  not  to  marry  a  domestic  servant  valid,  185,  186 

Offering  inducements  to  husband  and  wife  to  live  separate  invalid,  186 

Condition  against  a  daughter  taking  the  veil  or  attaching  herself  perma- 
nently to  a  convent  valid,  ib. 

Roman  law  as  to  conditions  restraining  widows  from  marrying,  ib. 

Gift,  by  our  law,  during  widowhood  valid,  ib. 

Unless  marriage  declared  void,  ab  initio,  ib. 

Seinble  bequest  to  person  during  widowhood  not  valid  if  married  a  second 
time  unknown  to  the  testator,  ib. 

Bishton  v.  Cobb,  5  My.  &  Cr.  145,  disapproved  of,  ib. 

Conditions  requiring  consent  to  marriage  void  by  the  Roman  law,  187 

Valid  by  the  law  of  England,  when,  ib. 
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MARRIAGE— continued. 

Lord  Rosslyn's  account  of  the  adoption  of  the  Roman  law  in  equity,  187, 

188,  189 

Distinction  between  conditions  precedent  and  conditions  subsequent,  189 

Condition*  precedent  with  respect  to  marriage. 

Conditions  precedent  on  devise  of  land,  or  charge  to  be  raised  out  of  land, 
on  marrying  with  consent,  valid,  ib. 

Though  there  be  no  limitation  over,  ib. 

Legacy  to  daughter,  upon  marriage  before  a  certain  age,  with  consent,  does 
not  vest  on  marriage  before  that  age  without  consent,  ib. 

Limitation  over  immaterial,  ib. 

Discussion  of  subject  in  StackpoJe  v.  Beaumont  (3  Ves.  89),  190 

Legacy  or  annuity  to  daughter,  provided  she  does  not  marry  before   a  cer- 
tain age,  does  not  vest  on  marriage  before  that  age,  ib. 

Even  if  the  marriage  be  with  the  consent  of  the  testator,  ib 

Bequest  on  marriage  with  a  particular  person  takes  place  only  on  such 
marriage,   191 

Or  with  any  one  except  a  particular  person,  ib. 

But  sernble  consent  to  marriage  with  excepted  person  by  testator  during 
his  life  might  dispense  with  condition,  ib. 

Doubtful  whether  condition  precedent  in  case  of  a  personal  legacy  requir- 
ing consent  generally,  be  valid  without  a  bequest  over,  ib. 

With  a  bequest  over  it  clearly  is,  ib. 

Or  there  is  another  provision  on  marriage  without  consent,  ib. 

Condition  subsequent  with  respect  to  marriage. 

Semble  in  the  case  of  a  devise  of  land  valid  though  general,  ib. 

Also  when  annexed  to  a  portion  charged  on  land,  ib. 

Power  to  be  exercised  over  it,  ib. 

Money  legacies  referring  to  such  charges,  ib. 

Money  to  be  laid  out  in  land,  ib. 

A  charge  on  land,  ib. 

Limitation  over  or  condition  made  to  cease  on  marriage  not  interpreted  .as 
in  restraint  of  marriage,  192 

But  as  a  provision  for  devisee  during  celibacy,  ib. 

Condition  subsequent  in  restraint  of  marriage  is  valid  where  estate  is  for 
life,  ib. 

Or  in  fee,  ib. 

Secus  in  case  of  a  tenancy  in  tail,  ib. 

Condition  subsequent,  if  general,  in  restraint  of  marriage,  in  case  of  a  per- 
sonal legacy  invalid,  ib. 

Or  of  money  arising  from  land  directed  to  be  sold,  193 

Or  of  a  mixed  fund,  ib. 

Or  where  real  and  personal  estates  are  given  together,  ib. 

If  restraint  be  not  general,    it  will  not  be  valid,  as  being  merely  in  terro- 
rem,  ib. 

As  where  the  condition  is  against  marriage  with  a  particular  person,  ib. 

Or  against  a  widow  of  testator  marrying  again,  ib. 

Condition  valid  if  there  is  a  gift  over  upon  breach  of  condition,  ib. 

Also  valid  where  the  widow  is  the  widow  of  another  person,  ib. 

Or  in  the  case  of  a  man  on  his  second  marriage,  ib. 

Condition  subsequent  requiring  consent  to  marriage  in  terrorem  merely,  if 
there  be  no  bequest  over,  194 

Though  there  be  a  diminished  gift  to  legatee  on  marriage  without  consent, 
ib. 

Or  if  the  power  of  diminishing  the  legacy  be  delegated  to  another,  ib. 

Secus,  where  there  is  a  gift  over  of  the  legacy  on  marriage  without  con- 
sent, ib. 

Reasons  assigned  by  the  Judges  for  the  operation  of  the  gift  over,  ib. 

Gift  of  a  residue  not  considered  as  a  gift  over,  ib. 
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MARRIAGE— continued. 

Unless  there  be  a  direction  thai  the  legacy  should  sink  into  the  residue,  194 
Limitations  until  marriage  as  distinguished  from  conditions. 

An  to  const  nt  hi  marriage. 

Limitation  to  a  person  until  marriage,  and  upon  marriage  over  good,  ib. 

In  the  case  not  only  of  a  widow,  195 

But  of  n  widower,  ib. 

A  gifl  to  a  person  described  as  "unmarried."  not  lost  by  the  marriage  of  that 

person,  ib. 
Contract  to  pay  a  certain  sum  until  marriage  and  a  smaller  sum  afterwards. 

valid.  19.V19G 
Limitation  over  on  marriage  does  not  take  effect  on  marriage  with  testator 

himself,  llJ7 
Especially  if  will  be  republished  after  the  marriage,  ib. 
Gifl  to  provide  for  a  woman  while  single  and  not  in    restraint  of  marriage 

valid,  ib. 
Immaterial  whether  clause  containing  gift  be  a  condition  or  limitation,  ib. 
Condition  not  enforced  that  trustees  should  take  bonds  from  legatees  not  to 

intermarry  with  certain  persons,  ib. 
Or  cohabit  illegally  with  certain  persons,  ib. 
Consent  to  marriage,  what  amounts  to. 
Marriage  in  the  life  of  a  father,  with  his  consent,  in  the  case  of  a  condition 

subsequent,  equivalent  to  marriage  with  the  consent  of  his  trustees,  ib. 
Or  his  subsequent  approbation,  ib. 

Condition  requiringconsentof  trustees  is  not  applicable  to  a  widowed  daugh- 
ter, when,  IDS 
Condition  against  marriage  without  testator's  consent  limited  to  marriage 

in  his  life  time,  ib. 
Gift  of  interest  to  legatee  while  single,  with  a  gift  over  on  death,  gives  her 

a  life  interest  though  she  marry,  ib. 
Where  no  particular  mode  prescribed,  consent  of  trustees  will  be  presumed, 

when,  IDS 
Where  consent  is  required  to  be  in  writing,  ib. 
Favourable  construction  put  upon  expressions  of  consent,  199 
Trustee  corruptly  refusing  consent,  ib. 

refusing  to  interfere  by  giving  or  refusing  consent,  ib. 
Consent  cannot  without  cause  be  retracted,  ib. 
As  when  obtained  by  fraud  or  misrepresentation,  200 
Conditional  consent'may  be  withdrawn  on  non-performance  of  conditions, 

ib. 
As  a  refusal  to  make  settlements  as  agreed  upon,  ib. 

Where  the  consent  of  all  the  trustees  is  required,  a  consent  of  some  only  in- 
sufficient, ib. 
Consent  of  executor  or  trustees  renouncing  or  not  acting  unnecessary,  ib. 
Semble  where  sole  executor  renounces,  his  consent  still  requisite,  ib. 
Where  all  persons  die  whose  consent  was  necessary,  condition  is  discharged, 

ib. 
Consent  of  survivors  sufficient,  201 

Consent,  of  surviving  parent  when  consent  of  both  required  sufficient,  ib. 
Or  of  surviving  executor,  ib. 

A  fortiori  in  the  case  of  conditions  subsequent,  ib. 
Where  consent  of  guardians  requisite,  a  marriage  duringtheir  non-existence 

prevents  vesting  of  legacv,  ib. 
Guardian  or  guardians  might  be  appointed  by  the  Court  to  give  consent,  ib. 
Guardian  appointed  by  infant  could  not  give  consent  to  marriage,  ib. 
Result  the  same  where  consent  to  marriage  required  under  a  settlement,  ib. 
►Subsequent  approbation  not  equivalent  to  consent,  201,  202 
Marriage  without  the  knowledge  of  trustees  a  breach  of  a  condition  not  to 

marrv  against  their  consent,  ib. 
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MARRlAGE^-continncd. 

Clause  of  forfeiture  on  marriage  without  consent,  bequest  vesting  at  partic- 
ular age,  how  construed,  ib. 

Legacy  on  a  condition  precedent  on  the  happening  of  one  of  two  contingen- 
cies vests  on  the  happening  of  either,  ib. 

On  a  condition  subsequent  determining  the  legacy  on  the  happening  of  one 
of  two  events,  on  the  happening  of  either  forfeiture  takes  place,  ib 

Relief  from  forfeiture  occasioned  by  negligence  of  trustee,  ib. 

Testator's  consent  to  a  marriage  to  take  place  after  his  death,  does  not  dis- 
pense with  consent  of  persons  named  in  the  will,  203 

Bequest  until  marriage  not  extended  by  consent  of  testator,  ib. 

Semble,  testator's  consent  to  marriage,  where  consent  of  others  is  not  made 
requisite,  dispenses  with  condition  subsequent  in  respect  to  the  time  of 
marriage,  203,  204 

Or  against  marriage  with  a  particular  person,  ib. 

Secus,  in  the  case  of  a  condition  precedent,  204 

"Whether  a  legatee  marrying  without  consent  can  take  on  second  marriage 
with  consent,  204,  205 

Husband  of  widow  contracting  marriage  in  breach  of  condition  bound  to  re- 
fund income,  when,  205 

Practice  when  marriage  is  proved  not  to  have  taken  place,  ib, 

Effect  of  lapse  of  time  against  persons  insisting  on  forfeiture,  as  to  onus  of 
proving  that  there  was  no  consent,  ib. 

Ignorance  of  condition  no  excuse  for  non-compliance  therewith,  ib. 

Except  in  the  case  of  a  devisee  being  heir-at-law,  ib. 

Legacy  forfeited  if  not  claimed  within  time  mentioned  in  condition,  206 

Though  legatee  had  received  no  notice  of  legacy,  ib. 

Filing  of  bill  for  administration  before  time  for  making  claim  equivalent 
to  a  claim  of  the  legacy,  ib. 

Contracts  in  restraint  of  marriage  or  in  fraud  of  the  marriage  contract. 

Contracts  in  restraint  of  marriage  void,  ib. 

Except  where  contract  is  divisible,  ib. 

And  one  alternative  only  is  invalid,  ib. 

Contract  to  marry  a  particular  person  not  similarly  bound,  invalid,  ib. 

But  not  a  contract  by  which  persons  are  mutually  bound  to  marry  each 
other,  207 

Unless  it  be  a  fraud  upon  parents,  or  persons  in  loco  parentis,  ib. 

Covenant  to  pay  a  woman  a  sum  of  money  as  long  as  she  remains  un- 
married valid,  ib. 

Contracts,  if  a  fraud  on  parents  or  persons  in  loco  parentis,  void,  207,  208 

Marriage  brokage  contracts  void  in  equity,  208 

Otherwise  in  civil  law,  ib. 

Semble,  vice  of  such  consideration  was  pleadable  at  law,  200 

Bond  for  assisting  at  an  elopement  void,  ib. 

Equality  of  match  will  not  render  the  bond  valid,  ib. 

Incapable  oi  confirmation,  ib. 

Money  paid  for  it  recovered  in  equity,  ib. 

Contract  by  parent  or  guardian,  for  promoting  or  consenting  to  marriage, 
void,  ib. 

Contracts  in  fraud  of  party  to  the  marriage  or  relatives  void,  210 

Security  given  by  son,  without  privity  of  his  parents,  to  return  part  of 
wife's  portion,  void,  ib. 

Other  cases  of  fraud,  ib. 

Particeps  criminis  may  obtain  relief  in  equity,  210,  211 

Equity  will  not  interfere  to  the  injury  of  an  innocent  person,  211.  See 
Separation. 

MARRIAGE  OF  WARD  OF  COURT, 

Jurisdiction  of  Chancery  over,  751,  752.     See  Infants. 
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MARSHALLING, 

Principle  of  doetrine  of,  9.",  no 

There  must  be  two  creditors  of  the  same  person,  90 

That  one  of  the  persona  should    have   a  claim  upon  two  fundi?  of  such 

person,  '»'< 
Must  be  two  funds  in  existence  before  question  is  raised,  90, 
And  belonging  to  the  same  person,  ib. 
Docs  not  apply  between  mere  volunteers,  971 
Or  as  against  a  volunteer  claiming  through  settlor  through  the  medium  of 

a  person  not  a  purchaser  for  value,  ib. 
Enforced  though  right  of  not  raised  on  the  pleadings,  ib. 
In  what  Courts  enforced,  ib. 

1.  Marshalling  in  the  administration  of  assets. 
Between  simple  contract  and  specialty  creditors,  98 
Voluntary  specialty  postponed  to  simple  contract  creditor,  ih. 
Between  specialty  creditor  and  mortgagee  of  copyholds,  ib. 

Simple   contract    creditors   not   entitled   to    larger    fund    than    they    had 

originally,  ib. 
As  against  real  estate,  where  personal  estate  becomes  insufficient  in  con- 
sequence of  a  devastavit,  ib. 
3  &  4  Will.  4,  c.  104,  and  32  &  33  Vict.  c.  46,  render  marshalling  between 

creditors  unnecessary,  99 
Rights  of  mortgagee  formerly  to  prove  in  administration  suit,  ib. 
Might  prove  debt  and  realise  security  for  the  deficiency,  99 
As  might  also  a  creditor  holding  security  when  a  company  was  wound  np 

under  the  Companies  Act,  1862,  ib. 
Right  of  creditors  holding  security  altered  by  sect.  2  of  the  Judicature  Act, 

1875,  99,   100 
In  the  administration  of  assets,  when,  100 
In  the  winding  up  of  a  company,  when,  ib. 
What  rules  in  bankruptcy  formerly  applicable  te  sect.  10,  Jb. 
Right  of  executor  to  retain  does  not  make  him   a  secured  creditor   under 

sect.  10,  ib. 
Proof  of  secured  creditors,  by  what  rules  in  bankruptcy  now  regulated,  ib. 
Sect.  10  does  not  apply  to  winding  up  before  Act  came  into  operation,  ib. 
Is  not  intended  to  eularge  assets,  by  treating  unregistered  bill  of  sale  as 

void,  ib.  9 

Operation  of  Statute  of  Limitations  not  affected  by  right  to  marshal,  101 
Except  under  special  circumstances,  ib. 

2.  Marshalling  between,  legatees. 

Marshalling    between    legacies    charged,    and    legacies   not   charged    on 

lands,  ib. 
Legacy  charged  on  land  not  thrown  upon  the  personal  estate,  to  prevent 

its  sinking  by  the  death  of  the  legatee  before  time  of  payment,  ib. 

3.  Marshalling  between  legatees  and  others. 

Marshalling  between  creditors  and  legatees,  120 

Against  lands  descended,  ib. 

Not  against  lands  devised,  whether  the  legacy  be  pecuniary  or  specific,  ih. 

And  though,  since  the  3  cc  4  Will.  4,  c.  106,  the  devisee  he  heir,  ib. 

Devisee,  and  specific  legatee,  contribute  pro  rata  to  pay  debts,   103 

Even  in  the  rase  of  a  residuary  devisee,  ib. 

Residuary  devise  remains  specific,   notwithstanding  the  Wills  Act.  ih. 

Pecuniary  legatee  cannot  marshal  as  against  residuary  devisee,  ib. 

But  legatee  in  cases  not  within  Locke  King's  Act,  may  stand  in  the  place 

of  a  mortgagee  of  devised  as  well  as  of  descended  estate,  104 
Under  that  Act,  land  first  liable  for  payment  of  mortgage  debt,  ib. 
Doctrine  of,  not  applicable  to  descended  estates  abroad,  when,  ib, 
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MARSHALLING — continued. 

Marshalling  between  vendor's  heir  having  lien,  for  unpaid  purchase-money, 

and  legatee,  ib. 
Semble,  also  against  person  having  lien  on  land  devised,  ib. 
Unnecessary  since  the  amendment  of  Locke  King's  Act,  105 
In  favour  of  legatees  or  annuitants  as  against  land  devised  for  or  subjected 

to  payment  of  debts,  ib. 
Semble  allowed  between  legatees  and  simple  contract  creditors,  as  against 

lands  descended,  since  3  &  4  Will.  4,  c.  104-105,  100 
For  paraphernalia,  106,  107 
Not  for  a  charity,  107 

Charitable  legacies  fail  so  far  as  they  are  not  payable  out  of  pure  person- 
alty, 107 
Mode  of  apportionment,  108 
Testator  may  direct  charitable  legacy  to  be  paid   exclusively  out  of  pure 

personalty,  ib. 
And  charity  legacies  may  stand  in  place  of  creditors  exhausting  pure  per- 
sonalty, when,   108,  109 
But  pure  personalty  must  contribute  to  debts  and  general   testamentary 

expenses,  109 
lTnless  exonerated  by  the  testator,  ib. 

Not  applicable  to  legacies  given  to  charities  in  Scotland,  ib. 
II.  Marshalling  securities. 

Doctrine  of,  as  laid  down  by  Lord  Sardwieke,  ib. 

Observed  upon,  ib. 

Between  mortgagee  and  portioner  to  preserve  a  portion,  110 

Between  a  portioner  having  a  charge  on  one,  and  a  jointress  on  two  estates, 

ib. 
Between  two  estates  comprised  in  one  mortgage,  and  one  of  the  estates,  ib. 

comprised  in  a  voluntary  settlement,  ib. 
In  favour  of  incumbrancer  with  a  voluntary  charge,  111 
Volunteers  have  no  right  to  resort  to,  in  prejudice  of  a  prior  settlement,  ib. 
Not  enforced  to  the  prejudice  of  third  parties,  111,  112 
As  in  favour  of  a  second  against  a  third  mortgagee,  ib. 
Exception  when  third  mortgagee  takes,  subject  to  and  after  payment  of 

the  first  two  mortgages,  112 
Doctrine  of  not  applicable  to  prejudice  of  volunteer  taking  one  of  the  es- 
tates under  a  voluntary  settlement,  ib. 
Marshalling  as  against  subsequent  judgment  creditors,  ib. 
As  between  legacies  charged  on  lands,  and  one  of  two  distinct  subsequent 

mortgagees,  113 
By  creditors  having  two  funds  to  resort  to,  the  mortgaged  and  unmort- 
gaged estate,  when,  ib. 
By  tenant  in  tail  under  a  settlement  entitled  to  have  mortgages  thrown  on 

unsettled  estate  under  covenant  of  settlor,  113 
As  against  settlor,  ib. 
His  assignee  in  bankruptcy,  ib. 
Subsequent  judgment  creditors,  ib. 

But  not  as  against  an  assignee  for  value  without  notice,  ib. 
Or  where  mortgagees  are  appointees  under  a  power,  ib. 
Or  persons  who  have  taken  in  default  of  appointment,  ib. 
Nor  in  favour  of  a  subsequent  mortgagor  as  against  intermediate  volun- 
teers, ib. 
Insurance  office  cannot  compel  assignee  of  assured  committing  suicide  to 

resort  to  securities  other  than  the  policy  for  payment,  ib. 
Or  to  have  debt  paid  rateably  out  of  all  securities,  114 
Result  is  the  same  when  the  policy  and  other  securities  have  been-assigned 
to  the  company,  ib. 
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MARSHALLING — continued. 

Surety  can  compel  principal  creditor  having  two  funds  to  marshal,  asagainsl 

principal  debtor,  and  persons  claiming  under  him,  115 
Also  mortgagee  to  consolidate  securities  in  order  i<>  marshal  in  favour  of 

sun-ly,  1  !."> 
Surely  cannot  interfere  whli  right  of  mortgagee  to  insist  on  right  of,  ill. 
By  unpaid  principal  against  pledgee  of  his  agent,  when,  ib. 
Marshalling  enforced  againsi  creditors  having  a  right  of  proof  under   a 

guarantee againsl  separate  estate  of  a  partner,  and  also  againsi  joint  es- 
tate of  firm,  116 
Enforced  againsi  assignee  in  bankruptcy  of  the  owner  ofl  he  double  fund,  ib. 
Also  against  hisjudgmenl  creditors,  117 

Also  where  mortgaged  estates  have  descended  uj>on  different  persons,  ib. 
Where  husband  and  wile,  mortgage  all,  and  subsequently  one  of  the  estates 

of  wife,  ib. 
By  mortgagee  of  tenant  as  against  landlord  distraining,  ib. 
As  againsi  bankers,  depositors  of  securities,  one  of  which  was  impeached,  ib. 
As  against  Crown,  il7,  118 

In  favour  of  paraphernalia  taken  by  mortgagee,  118 
Mortgagee  entitled  as  against  mortgagor  to  throw    charges  on  estate   not 

comprised  in  security.  Lb. 
Right  of  first  mortgagee  to  take  debt  out  of  security,  nol  interfered  with.  ib. 
Mortgagee  being  executor  and  legatee,  not  compelled  to  satisfy  mortgage 

debt  out  of  assets  first  coming  to  his  bands,  ib. 
But  creditor  disappointed  by  mortgagee  taking  his  fund,  may  resort  to  the 

other,  ib. 
Even  if  it  bad  been  applied  by  order  of  the  Court,  ib. 
Doctrine  of  not  applicaple  when  single  fund  is  not  insufficient,  ib. 
Or  when  owner  of  the  double  fund  offers  to  redeem,  ib. 
Marshalling  how  applicable  in  the  Court  of  Admiralty,  118,  119 

MORTGAGE. 

Forfeiture  of  mortgaged  estate  at  law,  on  non-payment  at  the  appointed 

time,   1182 
Right  to  redeem  in  equity,  ib. 
Right  to  redemption  cannot  be  given  up  by  contract  at  the  time  of  the 

mortgage,  1183 
Or  fettered  by  confining  it  to  a  particular  time,  or  a  particular  class,  ib. 
Nor  can  the  mortgagee  obtain  a  collateral  advantage  not  strictly  belong- 
ing to  the  contract  of,  ib. 
As  the  conversion  of  interest  into  principal,  1184 
Query  decision  of  Clarkson  V.  Henderson,  14  Ch.  D.'  348,  ib. 
Semble,  contract  to  pay  a  commission  on  non-payment  of  instalment    of 

mortgage  debt,  valid,  ib. 
Or  a  larger  sum  than  that  advanced  by  way  of  bonus,  ib. 
An  agreement  to  pay  a  commission  to  the  mortgagee,  and  interest  thereon. 

invalid,  1185 
That  he  should  be  receiver  with  a  commission,  1185 

Thatwhen  in  possession  he  should  receive  a  yearly  sum  for  management,  ib. 
A  fortiori,  il  he  be  solicitor  to  the  mortgagor,  ib. 

Or  if  an  auctioneer,  thai  he  should  receive  a  commission  upon  a  sale,  ib. 
Power  of  redemption  cannot  be  hampered  by  any  collateral  agreement,  ib. 
As  a  contemporaneous,  agreement  to  convey  other  property  at  a  certain 

price,  ib. 
Making  the  mortgaged  property  unredeemable  on  non-payment  at  aeertain 

day,  on  a  further  payment  being  made  by  the  mortgagee,  ib. 
Agreement  for  a  preference  of  pre-emption  valid.  1186 
But  the  terms  must  be  strictly  complied  with,  ib. 
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MORTG  AGE— contin  tied. 

Where  mortgagee  agrees  to  receive  less  than  sum  fine,  it  must  bo-  paid  on 
the  day  agreed  upon,  ib. 

Distinction  between  a  mortgagee  and  an  absolute  sale,  with  proviso  for  re- 
purchase, ib. 

In  the  latter  case,  in  the  absence  of  waiver,  the  terms  of  the  contract  must 
be  strictly  complied  with,   ib.     . 

So,  where  there  is  an  absolute  sale,  with  subsequent  agreement,  for  a  re- 
purchase, ib. 

Where  reconveyance  decreed  after  time  therefore  has  passed,  ib. 

Conditional  purchase,  as  distinguished  from  a  mortgage,  enforced,  ib. 

Sale  of  the  equity  of  redemption  with  a  proviso  as  to  repurchase  valid, 
1187 

Defeasible  purchase  absolute  unless  stipulation  for  repurchase  strictly  ad- 
hered to,  when,  ib. 

Settlement  may  be  made  security  for  and  conditional  on  payment  of  a  sum 
of  money,  ib. 

Semble,  Court  endeavours  to  bring  stipulations  as  to  repurchasing,  to  be 
cases  of  redemption,  ib. 

Constructions  in  favour  of  redemption  more  readily  adopted,  when,  1188 

Or  when  there  is  personal  covenant  for  payment  in  an  annuity  deed,  ib. 

Right  of  redemption  not  affected  by  absence  of  covenant  to  pay  money 
advanced,  ib. 

Distinction  between  a  mortgage  and  sale  with  power  to  repurchase,  ib. 

Payment  of  interest  evidence  of  intention  to  create  mortgage,  ib. 

Where  mortgage  is  in  the  nature  of  a  family  arrangement,  the  time  of  re- 
demption may  be  limited,  1189 

Right  to  call  up  mortgage  money  at  a  particular  time,  not  waived  by  the 
receipt  of  interest  in  arrear,  ib. 

Nor  by  an  unaccepted  offer  to  receive  instalment  of  principal,  ib. 

Mortgage  deed  not  vfilidagainst  mortgagor  if  money  not  received  by  him,  ib. 
or  his  agent,  ib. 

Solicitor    on  production  of  mortgage  deed  executed  by  his  client,  may 
now  receive  mortgage  money,  ib. 

Except  in  case  of  deed  executed  by  trustees,  ib. 

Evidence  admissible  to  show  that  an  absolute  conveyance  was  intended 
to  be  a  mortgage,  1189,  1190 

Conveyance  of  land  upon  trust  to  sell  on  non-payment  of  principal  and 
interest,  held  a  mortgage,  1190 

Though  deed  had  in  proviso  for  redemption,   ib. 

Nature  of  an  equity  of  redemption. 

Is  an  estate  in  the  land,  ib. 

May  be  devised  and  dealt  with  as  the  land,  ib. 

Husband  may  be  tenant  by  the  curtesy  of  it,  ib. 

Since  Dower  Act,  wife  dowable  of  it,  1191 

Escheat  of,  ib. 

May  be  devised,  settled,  or  mortgaged,  ib. 

Descends  as  lands,  ib. 

According  to  tenure  of  legal  estate,  ib. 

Mortgagor  of  advowson  entitled  to  present  on  a  vacancy,  ib. 

Mortgage  of  pew  rents  invalid,  1192    . 

Executor,  and  not  heir,  entitled  to  money  due  rn  a  mortgage  in  fee,  1192 

Distinction   between    a  mortgage  and  an  absolute  conveyance,  with  col- 
lateral agreement  for  a  repurchase,  ib. 

In  the  latter  case,  heir  entitled  to  money  on  a  repurchase,  ib. 

Who  entitled  to  the  balance  on  a  sale  of  an  equity  of  redemption  of  land, 
barred  by  statute,  ib. 

Devolution  of  mortgaged  estate  on  the  death  of  sole  mortgagee,  under  the 
Conveyancing  and  Law  of  Property  Act,  1881,  1192,  1193 
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MOKTGAG  L—  continued. 
Assignments  of  mortgagee. 
Mortgage  on  payment  may  be  assigned  to  mortgagor  on  his  represent. t- 

(iuii.  il>. 

May  be  transferred  to  an  assignee  with  the  concurrence  of  the  mortgagor,  ii>. 

Or  without,  ih. 

Under  Beet.   15  of  Conveyancing  and  Law  of  1'ioperty  Act,  lfitil,  mortgagor 
may  call  on  mortgagee  to  convey  to  third  person,  ib. 

Or  as  mortgagor  directs,  ib. 

Except  where  mortgagee  is  or  lias  been  in  possession,  ih. 

Section  applicable  to  mortgages  made  before  or  after  Act,  1193 

•Shall  have  effect  notwithstanding  any  stipulations  to  the  contrary,  ib. 

Consent  of  puisne  mortgagee  formerly  required  to  assignment  to  nominee 
of  mortgagor,  ih. 

Meaning  of  mortgagor  entitled  to  redeem,  ih. 

Not  a  tenant  for  life  owing  arrears  of  interest,  who  has  obtained  order  to 
redeem,  1194 

By  sect.  12  of  the  Conveyancing  Act,  1882,  each  incumbrancer  or  the  mort- 
gagor may  require  the  mortgagee  to  assign  to  a  third  person,  ib, 

An  intermediate  conveyance  noth withstanding,  ib. 

liequisition  to  incumbrancer  to  prevail  over  that  of  mortgagor,  ib. 

And  that  of  a  prior  over  that  of  a  subsequent  incumbrancer,  ib. 

Without  concurrence  of  mortgagor  assignee  takes,  subject  to  equities  and 
accounts  between  mortgagor  and  mortgagee,  ib. 

"Validity  under  sect.    22  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  of  receipt  of  mortgagee  for  money  arising  from  a  sale,  1194 

For  money  or  securities  comprised  in  his  mortgage,  ib. 

Or  arising  thereunder,  ib. 

Persons  paying  or  transferring  same  not  bound  to  inquire  whether  money 
remains  due  under  mortgage,  ib. 

Payments  by  mortgagor  to  mortgagee  without  notice  of  a  transfer  valid,  ib. 

But  mortgagor  not  allowed  for  payments  to  person  not  authorized  to  re- 
ceive them,  1195 

Even  though  he  was  solicitor  to  the  mortgagee,  ib. 

Assignee,  without  privity  of  the  mortgagor,  cannot  turn  interest  due  into 
principal,  ib. 

Secus,  if  the  assignment  is  with  the  privity  of  the  mortgagor,  ib. 

Except  as  against  subsequent  incumbrancers,  of  whom  there  is  notice,  ib. 

Mortgagee  in  possession,  assigning  without  the  assent  of  the  mortgagor  au- 
swerable  for  profits  before  and  after  the  assignment,  ib. 

Semble,  not  if  mortgagor  evades  service  of  subpoena  to  foreclose,  ib. 

Mortgagor  not  chargeable  with  costs  of  transfer  made  without  notice,  in- 
terest having  been  duly  paid,  ib. 

Stranger,  to  whom  mortgage  is  assigned  for  less  than  is  due,   entitled  as 
against  mortgagor  and  his  heirs  to  the  whole  sum  due,  ib. 

And  semble,  against  subsequent  incumbrancers  or  creditors,  1196 

Prior  incumbrancer  or  other  creditor  purchasing  puisne  incumbrance  en- 
titled to  whole  sum  due  against  intermediate  incumbrancers,  ib. 

Or  others,  ib. 

Donee  of  incumbrance  entitled  to  full  amount  due  on  incumbrance,  ib. 

Person  standing  in  a  fiduciary  relation  to  the  mortgagor,  entitled  only  to 
what  he  paid,  ib. 

As  in  the  case  of  a  trustee,  ib. 

Agent,  ib. 

Guardian,  solicitor  or  his  clerk,  ib. 

So  is  the  heir-at  lawT,  as  against  a  purchaser  or  creditors,  ib. 

Even  without  notice  of  their  debts,  ib. 

Semble,  rule  applicable  as  to  devisee,  as  between  him  and  the  creditors  o< 
the  testator,  1196,  1197 
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MORTGAGE— continued. 

But  heir  or  trustee  purchasing  incumbrance  to  protect  incumbrance,  en- 
titled as  against  subsequent  incumbrancers,  to  what  is  due  on  the  secur- 
ity, 1197 

Though  not  as  against  general  creditors  of  the  ancestor  or  devisor,  ih. 

SembTe,  teuant  tor  life  cannot  hold  incumbrance  as  against  remainder-man 
for  more  than  he  gave  for  it,  ih. 

Neither  can  one  joint  purchaser  as  against  another,  ib. 

Mortgage  originally  void  as  lor  forgery  not  rendered  valid  by  transfer,  ib. 

Secus   where  mortgage  merely  voidable  for  fraud,  ib. 

On  assignment  of  mortgage,  debt  passes  as  incident  thereto,  ib 

Debt  usually  assigned,  ib. 

Powers  of  sale  where  comprised  on  transfer  of  mortgage,  1198 

Precise  recitals  required  to  show  that  old  powers  are  not  to  be  exercised,  ib. 

Even  when  new  powers  of  sale  are  given,  ib. 

And  there  are  stipulations  modifying  the  old  powers,  ib, 

As  to  relative  estates  of  mortgagors  and  mortgagees,  ib. 

As  to  mortgagor  keeping  alive  charges  when  paid  off,  ib. 

Arrears  of  rent  do  not  pass  by  an  ordinary  assignment  of  a  mortgage,  ib. 

Remedies  of  the  mortgagee. 

Mortgagee  might  pursue  all  his  remedies  at  the  same  time,  when,  ib. 

At  common  law  personally  for  the  debt,  ib. 

Also  by  ejectment,  ib. 

In  equity  by  proceedings  in  rem  for  foreclosure,  ib. 

or  sale,  ib. 
What  notice  required  by  mortgagor  of  his  intention  to  pay,  ib. 
Mortgagee  commencing  action  to  recover  money  not  entitled  to  notice,  ib. 
Even  though  mortgagor  may  give  and  mortgagee  accept  notice,  ib. 
Person  redeeming  mortgage  under  the  old  practice  entitled  to  assignmt.iT, 

of  judgment  debt,  ib. 
And  now  also  on  judgment  for  debt  being  given  in  a  foreclosure  suit,  ib. 
On  possession  being  wrongfully  refused  before  judgment  in  ejectment,  an 

injunction  may  be  granted  preventing  removing  of  crops,  1199 
Against  mortgagee,  ib. 

Or  those  claiming  under  him  as  trustees  in  bankruptcy,  ib. 
After  mortgagor  has  taken  out  of  Court  the  full  amount  claimed,  the  mort- 
•         gagee  cannot  on  mere  summons  ask  for  title  deeds,  ib. 
Semble,  counterclaim  required,  ib. 
If  mortgagee  was  not  fully  paid  on  suing  upon  covenant  he  might  go  on 

and  foreclose,  ib. 
Mortgagee  cannot  sue  on  covenant  if  he  is  unable  to  restore  the  mortgageu 

estate,  ib.  .... 

Action  on  the  covenant  may  now  be  combined  with  an  action  ot  toreciis- 

ure,  1199 

Proper  order  in  such  case,  ib. 

Mortgagees  after  lapse  of  six  years  not' entitled  to  claim  against  represen- 
tatives of  mortgagor  who  have  distributed  his  estate,  1200 

But  entitled  to  an  order  in  the  administration  of  mortgagor's  estate,  ib. 

Action  on  collateral  security  may  be  tried  in  the  country,  ib. 

After  judgment  against  mortgagor  and  a  purchaser  from  him,  on  redemp- 
tion purchaser  entitled  to  assignment  oi  the  judgment,  ib.    . 

Mortgagee  in  action  of,  foreclosure  must' offer  to  redeem  prior  incumbran- 
cers, ib. 

Sol.-  when  decreed  previous  to  the  Chancery  Improvement  Act,  ib. 

If  mortgage  were  of  a  dry  reversion,  ib. 

Or  security  where  scanty,  ib. 

Or  bill  praying  sale  taken  pro  confesso,  ib. 

When  mortgagor  made  executor,  1201 
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MORTGAGE— continued. 

< ft  if  heir  and  personal  representative  of  mortgagor,  being  the  same  person, 

admitted  deficiency  of  personal  estate,  120] 
In  case  of  infant  heir  or  devisee  <>t'  mortgagor,  order  for  Bale  or  foreclosure, 

when  made  in,  il>. 
Right  to  redeem  or  foreclose  whet  her  co-relative,  ih. 

Former  practice  to  allow  successive  periods  of  redemption  to  several  mort- 
gagees, ih 

When  one  period  only,   1202 

Present  tendency  to  allow  one  period  only,  ih. 

When  interest  of  mortgagor  vested  in  crown  foreclosure  not  decreed  hut 

sale,  1-20:2,  1203 
Sale  decreed  in  case  of  mortgagor  convicted  of  felony,  1203 
Principles  on  which  the  Court  formerly  acted  in  directing  a  sale,  ih. 

Sale  directed  after  a  decree  for  foreclosure,   when,  ih. 

As  to  the  right  and- remedies  of  a  mortgagee  of  a  share  of  a  colliery  co- 
partnership, ih. 

Further  jurisdiction  to  direct  sale  instead  of  foreclosure  conferred  on  Court 
by  Chancery  Improvement  Act,  ih. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881.  ih. 

Payment  into  Court  on  sale  of  land  subject  to  an  incumbrance  tinder  tho 
Conveyancing  and  Law  of  Property  Act,  1882,  1205 

Whether  land  sold  by  the  Court,  ib. 

Or  out  of  Court,  ib. 

In  the  case  of  an  annual  sum  charged  on  land,  ib. 

Or  a  capital  stun.  ih. 

Order  for  foreclosure  under  rules  of  the  Supreme  Court,  1883,  1206 

How  applied  for,  ib. 

In  Ireland,  sale  has  always  been  ordered,  ib. 

Equitable  mortgagee  in  this  country  entitled  to  foreclosure  only,  ib. 

Time  for  payment  or  redemption,  where  enlarged,  ib. 
«      On  what  terms,  1:207 

Foreclosure  may  be  absolute,  ib. 

Or  nisi.  ib. 

Foreclosure  absolute  against  infant  or  married  woman,  when,  ib. 

When  no  one  appears  to  pay  mortgage  money  at  place  appointed,  1208 

Though  party  attending  to  receive  money  had  no  power  to  do  so,  ib. 

Foreclosure  not  complete  until  final  order,  ib. 

Cannot  be  obtained  if  mortgagee  has  received  rents  since  the  account,  ib. 

Affidavit  required  by  registrar,  ib. 

Effect  of  receipt   of  rent  after  time  fixed    for   puisne   mortgagee   to  re- 
deem, ib. 

Foreclosure,    when   opened,   and  on  what  terms,   as  against    mortgagee, 
1208,  1209 

As  against  a  purchaser  from  the  mortgagee,  when,  1209 

Assignee  of  party  to  a  forelosure  suit  may  be  made  a  party  after  order  for 
foreclosure  absolute,  1210 

Action  for  lbreclosusc  is  for  recovery  of  land,  ib. 

But  not  so  within  the  meaning  of  the  rules  of  Court,  187">,  ib. 

Party  obtaining  order  absolute  not  entitled  to  writ  of  possession.  1210 

Unless  a  claim  for  possession  should  be  added  in  a  foreclosure  action,  ib. 

To  what  accounts  plaintiff  in  a  foreclosure  action  is  entitled,  ib. 

Mode  of  computing  interest  on  failure  of  a  puisne  mortgagee  to  pay  as  against 
person  next  entitled  to  redeem,  ib. 

As  to  costs  of  disclaiming  defendant  in  a  foreclosure  suit,  ib. 

Mortgage  cannot  be  impeached  by  defendant  for  fraud  in  a  foreclosure 
suit,  ib. 

Only  by  a  cross  suit,  1211 
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Kail  way   debenture-holders    not   entitled    to   decree   for    foreclosure   01 
sale,  ib. 

Power  of  sale  ordinarily  given  to  mortgagee  by  contract,  ib. 

Power  of  sale  does  not  affect  right  to  foreclosure,  ib. 

Mortgagee  exercising  power,  not  a  trustee,  ib. 

Court  will  not  interfere  with  sale  if  bona,  fide,  ib. 

And  without  collusion  with  purchaser,  ib. 

Though  it  be  disadvantageous,  ib. 

Terms  on  which  sale  by  a  mortgagee  will  be  restrained,  ib. 

First  mortgagee  with  notice  on  a  sale  should  pay  subsequent  mortgagee,ib. 

Proviso  that  power  of  sale  shall  not  be  exercised  without  notice,  1212 

Solicitor  bound  to  insert  it  in  mortgage  from  client  to  himself,  ib. 

After  death  of  mortgagor,  mortgagee  may  commence  proceedings  for  ad- 
ministration, or  enforces  his  security,  ib. 

Costs  of  mortgagee   not   party  to  suit  coming  in  and   consenting   to   a 
sale,  ib. 

Mode  of  proof  in  administration  suit,  ib. 

Proof  for  deficiency  upon  a  sale.  ib. 

Right  to  make  legatees  refund  lost  by  laches,  ib. 

Proceedings  for  foreclosure  may  be  taken  after  decree  in  administration 
suit,  ib. 

Costs  of  legal  mortgagee  in  administration  suit,  1212,  1213 

On  deficiency  of  assets  entitled  in  priority  to  costs  of  executors  and  de- 
visees, ib. 

Enlarged  power  to   appoint  a  Receiver  under  the  Judicature  Act,  1873, 
1213 

May  be  appointed  on  the  application  of  a  legal  mortgagee,  ib 

Mortgagee  may  appoint  receiver  under  the  Conveyancing  and   Law  of 
Property  Act,  1881,  ib. 

More  desirable  for  Court  to  appoint  one  where  foreclosure  action  is  pend- 
ing, ib. 

Remedies  of  mortgagee  on  bankruptcy  of  mortgagor,  ib. 

Mortgagee  after  adjudication  may  go  on  with  foreclosure  action,  1214 

After  winding  up  order  against  company  leave  given  to  mortgagee  to  pro- 
ceed with  action  to  realise  security,  ib. 

Except  under  special  circumstances,  ib. 

Or  unless  some  relief  could  be  given  in  the  winding  up,  ib. 

Trustee  in  Bankruptcy  of  a  mortgagee  may  obtain  foreclosure  against  trus- 
tee in  bankruptcy  of  the  mortgagor,  ib. 

Jurisdiction  of  Court  of  Bankruptcy,  as  to  foreclosure,  1214 

Mortgagee  may  compel  conveyance  of  legal  estate,  when,  ib. 

Or  the  perfecting  of  his  security,  ib. 

Accounts  vaxatiously  asked  for  after  decree  for  foreclosure,  when,  stayed  ib. 

Co-mortgagees  when  made  defendants,  ib. 

Claim  for  possession  may  be  added  to  foreclosure  action,  ib. 

Matters  of  foreclosure  assigned  to  the  Chancery  Division,  1215 

Powers  conferred  on  mortgagees  and  mortgagors  by  the  Law  of  Property 
Act,  1881,  ib. 

As  to  statutory  mortgages  under  the  Act,  ib. 

Covenants  for  title  implied  in  mortgage,  under  the  Act,  ib. 

Out  of  what  fund  mortgage  is  payabe  on  death  of  mortgagor,  ib. 

Marshalling  of  assets  and  securities,  1216 

Bedemption 

Who  may  redeem,  1216,  1217 

Person   entitled   to  redeem  entitled  to  a  conveyance  and  the  title  deeds, 
when,  1217 

Practice  on  redemption  by  a  tenant  for  life,  ib. 
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Mortgagee    not  hound  to  convey  to     person  who  has  botighl  only  a  part  of 

the  mortgaged  estate  and  has  not  accepted  the  title,  ib. 

Person  entitled  to  redeem  cannot  before  appointed  time.   [218 

If  he  does  not  pay  then,  six  months'  notice  of  his  intention  to  pay  is 
necessary,  ih. 

Or  mortgagee  entitled  to  six  months  more  interest,  ih. 

Mortgagee,  after  proper  notice,  refusing  tender  of  a  sufficient  sum  must  pay 
costs  of  suit  for  redemption,  ih. 

Secus  if  he  have  only  over-stated  the  amount  due  to  him,  ih. 

Defendant  in  a  redemption  suit  must  set  out  his  accounts,  when,  ih. 

Bill  of  mortgagor  for  redemption,  not  paying  at  the  appointed  time,  dis- 
missed, ib. 

Though  tender  made  before  motion  to  dismiss,  1218 

Mortgagor  not  entitled  to  a  decree  for  redemption  on  a  bill  impeaching 
mortgage  securities,  ih 

And  containing  no  prayer  for  redemption,  ih. 

Rule  when  not  applicable,  ih. 

Overpaid  mortgagee  setting  up  and  failing  to  prove  absolute  interest  not 
allowed  costs  of  suit,  1219 

May  be  given  against  him,  ih. 

Time  within  which  redemption  was  allowed  previous  to  3  &  4  Will.  4,  c 
27,  ih. 

Exception  in  the  case  of  disabilities,  ib. 

What  was  considered  a  sufficient  acknowledgment  of  the  mortgagor's 
title,  ib.  » 

Slight  act  on  part  of  mortgagee  sufficient,  ib. 

Keeping  private  accounts  oi  profits  of  estate  treated  as  redeemable,  ib. 

A  fortiori  accounts  kept  with  mortgagor  or  his  heir,  ib. 

Receiver's  accounts  delivered  without  authority  not  sufficient,  ib. 

Nor  where  demand  of  debt  without  process,  ib.  ' 

Or  acknowledgment,  1219 

Acknowledgment  of  equity  of  redemption  in  a  conveyance  sufficient,  1222 

Or  devise,  ib. 

Or  contract  with  heir  for  purchase  of  equity  of  redemption,  ih. 

Conversation  of  mortgagee  with  mortgagor  admissible,  ih. 

But  it  must  be  clear  and  unequivocal,  ih. 

Mortgagor  or  his  heir  remaining  in  possession  of  part  of  the  mortgaged  es- 
tate, ih. 

Effect  of  lapse  of  time  under  3  &  4  Will.  4,  e.  27,  s.  28  (repealed  after  1st 
January,   1879),  1220,  1221 

Mortgage  by  way  of  trust  for  sale  within  the  28th  section,  1221 

Devisees  of  mortgagor  cannot  set  up  title  of  subsequent  mortgagees,  ib. 

Mortgagee  liable  for  surplus,  if  sale  takes  place  before  statute  runs.  1222 

Estate  not  restored  by  acknowledgment  after  title  barred  by  the  statute,  ib. 

As  by  payment  of  rent  of  tenant  in  common,  ib. 

Secus  where  previous  payments  may  he  inferred,  when,  ih. 

By  the  Real  Property  Limitation  Act,  the  period  of  limitation  is  altered 
from  twenty  to  twelve  years,  ib. 

28th  section  of  the  Act  is  retrospective,  ib. 

Statute  runs  as  to  land  in  possession  of  mortgagee,  though  part  in  posses- 
sion of  mortgagor,  1223 

Section  16,  saving  rights  of  persons  under  disability  does  not  apply  as  be- 
tween mortgagor  and  mortgagee,  ib. 

Time  does  not  run  whilst  the  possession  of  the  mortgagee  may  he  referred 
to  another  title,  when,  ib. 

What  is  an  acknowledgment  of  mortgagor's  title,  under  3  &  4  Will.  4,  c 
27,  s.  28,— ib. 

Must  be  made  in  writing,  ib. 
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MORTGAGE— continued. 

Not  requisite  that  it  should  state  amount  due,  ib. 
No  particular  form  required,  1223 
May  be  made  by  answer  in  Chancery,  ib. 
Affidavit  in  suit,  ib. 
Schedule  to  a  deed,  ib. 
Or  in  the  Insolvent  Debtors'  Court,  ib. 
Will  not  be  inferred  from  equivocal  expressions,  ib. 
Especially  if  coupled  with  a  denial  of  mortgagor's  claim,  ib. 
Cannot  make  admission  to  a  third  party,  ib. 
Except  to  agent  of  mortgagor,  ib. 

Assignment  of  mortgage  to  which  'mortgagor  is  party,  is  a  sufficient  ac- 
knowledgment, 1224  , 
Secus,  where  mortgagor  is  not  a  party,   ib. 
Or  a  claimant  under  him,  ib. 
Semble,  the  mere  keeping  accounts  of  rents  by  mortgagee  in  possession  does 

not  defeat  bar  of  new  statute,  ib. 
Unless  communicated  to  mortgagor  or  his  agent,  ib. 
Acknowledgment  of  mortgagee  binds  his  lessee,  ib. 

of  tenant  in  tail  those  in  remainder,  1225 
Acknowledgment  of  one  of  several  mortgagees  himself  alone,  1225 

of  joint  mortgagees,  acknowledgment  by  all  requisite,  ib. 
Arrears  of  interest  on  mortgage  debt,  for  what  period  recoverable,  1225,  1226 
Period  reduced  from  twenty  to  twelve  years.  1226 

What  is  a  sufficient  acknowledgment  to  keep  debt  alive  under  ss.  40  and 
<        42  of  3  &  4  Will.  4,  s.  2*/,— 1227 
By  whom  it  may  be  made,  ib. 
Statute  prevented  from  running  by  payment  of  interest  by  a  receiver  in 

Ireland,  ib. 
By  one  of  several  persons  entitled  to  equity  of  redemption,  ib. 
By  a  tenant  for  life,  as  against  a  remainderman,   ib. 
•  Dowress,  ib. 
By  solicitor,  acting  as  agent,  ib. 
By  stranger  not  sufficient,  1228. 

Nor  payment  of  rent  by  a  tenant  on  request  of  mortgagee,  ib. 
Arrears  for  six  years  only  are  a  charge  upon  land  under  s.  42, — ib. 
Though  there  be  a  covenant  to  pay  interest  in  the  mortgage  deed,  ib. 
More  than  six  years'  interest  not  recoverable  by  mortgagee  as  against  sub- 
sequent incumbrancers,  ib. 
Although  there  be  an  acknowledgment  in  writing  of  the  mortgagor  ol  the 

sum  due,  ib. 
Interest  formerly  recoverable  beyond  six  years  in  the  case  of  principal  and 

interest  secured  by  a  trust  term  created,  ib.  1229 
Or  agreed  to  be  assigned,  ib. 

Secus,  in  the  case  of  a  mortgage  deed  with  a  trust  for  pale,  ib. 
Statute  of  Limitation  now  extended  to  sums  secured  by  express  trusts,  ib. 
On  mortgagor  coming  to  redeem  mortgage,   mortgagee  not  limited  to  six 

years'  arrears  of  interest,  ib. 
Formerly  twenty  years'  interest  recoverable  under  bond  or  covenant,  1230. 
Limited  to  twelve  years,  under  37  &  38  Vict.,  c.  57,  for  recovery  of  land 

and  money  under  personal  liability  of  mortgagor.  132,  1230,  1231 
Not  applicable  to  a  bond  by  a  surety,  1232 

Twelve  years-  for  redemption  not  extended  on  account  of  disabilities,  ib. 
Interest  payable  by  heir  of  mortgagor  under  doctrine  of  tacking  by  the 

mortgagee,  ib. 
Result  the  same  in  a  bill  of  foreclosure,  ib. 
As  to  a  suit  for  the  redemption  of  land  in  Canada,  ib. 
Right  of  redemption  forfeited  by  concealment  of  former  mortgage,  when,  ib. 
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Reconveyance  of  mortgaged  estate  when  directed  under  Common  Law  Pro- 
cedure Ad,  il>. 
On  mortgagee's  obtaining  order  of  foreclosure,  absolute  time  ceases  to  run 

against  him,  1233 
Legal  estate  of  mortgagee  extinguished  by  adverse  posses  ion,  when.  ib. 
Dismissel  of  1  * i  1 L  for  redemption  operates  as  a  foreclosure  of  a  legal  mort- 
gage, L233 
Becus  in  the  case  of  an  equitable  mortgage,  ib. 
Remedies  of  the  mortgagor  against  others  than  the  mortgagee,  1234 
Accounting  between  Mortgagor  and  Mortgagee. 

Mortgagor  in  possession  not  bound  to  account  for  rents  to  mortgagee,  ib. 
Nor  his  agent,  ib. 

Nor  any  person  claiming  under  his  voluntary  revocable  deed,  ib. 
Mortgagee  must  account  from  the  time  he  takes  possession,  ib. 
And  he  will  be  charged  an  occupation  rent,  ib. 
Not  sufficient  for  mortgagee  to  show  in  lump  sum  rents  collected,  ib. 
When  annual  rents  will  be  directed  against  mortgagee  in  possession,  1234, 

1235,  1236 
How  mortgagee  in  possession  must  apply  proceeds  of  sales,  1236 
Effect  of  tender  by  mortgagor,  to  mortgagee  in  possession,  ib. 
Mortgagee  holding  over  alter  payment,  will  be  charged  with  balance  and 

interest,  ib. 
When  with  costs,  ib. 

Master  could  not,  unless  directed  by  decree,  make  annual  rests,  ib. 
Court  may  order  them  on  further  directions,  ib. 

Unless  directed  by  decree  account  with  annual  rests  not  taken  at  Cham- 
bers, ib. 
Either  under  15  &  lo'  Vict.  c.  80,  ib. 
Or  under  General  orders  of  16th  October,  1852,  ib. 
And  now  under  Rules  of  Supreme  Court,  188:3,  ib. 
Mortgagee  of   life  estate  in  possession  under  the  order  of  the   Court,  on 

disappearance  of  tenant  for  life,  ib. 
Not  liable  to  account  for  rents  until  presumption  of  death  of  tenant  for 

life  arose,  ib. 
MdHgagee  in  possession  liable  ordinarily  only  for  fair  rents  and  profits, 

1237 
Liable  for  wilful  default,  when,  1237,  1238 
Mortgagee  in  possession  of  part  of  estate  not  charged  as  having  been  in 

possession  of  the  whole  estate,  1238 
Mortgagee  going  into  possession  under  contract  with  the  mortgagor,  how 

chargeable,  ib. 
Liable  for  damage  done    as,  pulling  down  buildings  improperly,  ib. 
For  destroying  or  losing  the  title  deeds,  ib. 
For  assigning  mortgaged  estate  to  an  insolvent  person,  1239 
Allowances  made  to  mortgagee  in  possession,  ib. 
For  necessary  repairs,  ib. 
For  protecting  the  title  of  the  mortgagor,  ib. 
Not  liable  for  declining  to  defend  action  of  replevin  on  distress  for  rent 

levied  by  him,  12  10 
May  add  to  sum  secured,  costs  of  abortive  sale.  ib. 

Not  liable  for  loss  occasioned  by  auctioneer  taking  a  cheque  for  the  de- 
posit, ib. 
On  a  sale  entitled  to  an  inquiry  as  to  increase  of  value  of  property  by  his 

outlay,  when.  ib. 
Mortgagee  cannot  lay  out  money  so  as  to  make  it  impossible  for  mortgagor 

to  redeem.  1240 
Except  by  his  consent,  ib. 
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Consent  of  mortgagor,  to  reasonable  outlay  not  necessary,  ib. 

Not  allowed  for  speculations  or  adventures,  as,  in  opening  mines  or  quar- 
ries, ib. 

Nor,  if  opened,  for  a  large  expenditure,  ib. 

No  inquiry  directed  as  to  lasting  improvements,  in  the  absence  of  evidence, 
ib. 

Under  "just  allowances,"  mortgagee  entitled  to  costs  of  maintaining  his 
title  at  law,  1241 

Necessary  repairs,  ib. 

Case  must  be  made  out  at  trial  ior  allowance  "  for  permanent  improve- 
ments,"  ib. 

"Substantial  repairs,"  ib. 

What  are  "just  allowances,"  in  thecase  of  a  ship  in  possession  of  mortga- 
gee, ib. 

Just  allowances  now  made  in  taking  accounts  without  being  decreed,  ib. 

Mortgagee  in  possession  may  cut  timber  and  open  mines,  when,  ib. 

Must  not  permit  others  being  the  adjacent  owners  to  work  mines  under 
estate,  1242 

Attornment  clause  in  mortgage  does  not  render  mortgagee  not  in  posses- 
sion liable  to  account,  ib. 

Mortgagee  of  houses  formerly  in  the  absence  of  contract  not  entitled  to  in- 
sure against  fire,  ib. 

Or  to  compel  the  mortgagor  to  insure,  ib. 

Power  to  do  so  by  statute  law,  ib. 

Liability  of  mortgagee  for  the  sale  of  the  property  at  an  under-value,  when, 
1243 

Liability  of  mortgagee  in  possession  of  a  ship,  ib. 

Jurisdiction  of  Court  as  to  mortgagees  not  ousted  by  rules  made  under  The 
Friendly  Societies  Acts,  as  to  arbitration,  ib. 

Such  rules  applicable  only  to  disputes  between  society  and  a  member,  ib. 

Where  lower  rate  of  interest  has  been  paid  by  mistake,  mortgagee  may 
claim  the  difference,  ib. 

Settled  account,  where  compound  interest  wrongly  charged  re-opened,  1244 

Agreement,  not  acted  upon  to  release  equity  of  redemption,  does  not  dis- 
entitle mortgagor  to  surplus  on  sale,  ib. 

Reservation  of  increased  interest  on  non-payment  of  lesser  interest  regu- 
larly relieved  against  as  a  penalty,  ib. 

Secus,  where  a  higher  rate  of  interest  is  made  smaller  in  regular  payment, 
ib. 

And  mortgagee  can  charge  commission  for  a  receiver,  ib. 
See  Marshalling. 

MORTGAGE  OF  WIFE'S  INHERITANCE, 

For  husband's  benefit,  her  estate  considered  only  as  a  surety,  1152 

Wife  entitled  to  exoneration  out  of  husband's  estate,  ib. 

Whether  estate  be  settled  to  her  separate  use  or  not,  1152 

Or  over  which  she  has  a  general  power  of  appointment,  ib. 

Form  of  judgment  in  foreclosure  action  against  husband  and  wife,  ib. 

Wife  not  entitled  to  exoneration,  when  mortgage  executed  under  joint 
power  of  husband  and  wife,  when,  1153 

Wifeadvancing  separate  estate  to  pay  husband's  mortgage  entitled  tostand 
in  the  place  of  the  mortgagee,  ib. 

Wife's  estate  included  in  the  mortgage  with  another  estate  entitled  to  ex- 
oneration as  against  her  husband,  ib. 

As  against  his  assignees  under  Insolvent  Debtor's  Act,  subsequent  mort- 
gagees, ib. 

After  payment  of  husband's  debt  wife  entitled  to  prove  against  his  estate 
in  bankruptcy,  ib. 
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Wife  recouped  out  of  husband's  estate  mortgaged   with  hers,  ih. 
Presumption  that  mortgage  money  paid  to  husband  is  for  his  use,  1154 
May  be  rebutted  by  parol  evidence  showing  it  to  be  borrowed  for  wife,  ib. 
Not  admissible  as  against  written  instrument,  ib. 
Debt   secured  on  wife's  estate,  to   entitle  her  to  exonerat ion,  must  be   the 

husband's,  ib. 
Not  deemed  his  debt  -when  estate  mortgaged  before  marriage,  ib 
Or  to  pay  wife's  debts  contracted  before  marriage,  ib. 
Even  although  husband  covenant  to  pay  the  sum  raised,  ib. 
Or  although  the  debts  paid  are  partly   those  of  the  husband  and  partly 

those  of  the  wife,  ib. 
Or  although  on  a  transfer  of  mortgage  made  before  marriage  the  husband 

covenant  to  pay  the  debt,  1155 
Husband  not  answerable  when  settlement  made  at  the  time  of  the  mort- 
gage of  wife's  estate,  ib. 
Wife  cannot  claim  exoneration  on  proof  that  the  mortgage  was  not  for  tne 

husband's  benefit,  ib. 
Or  where  the  mortgage  money  was  paid  to  the  wife  to  her  separate  use,  ib. 
Though  she  may  afterwards  appropriate  it  to  the  use  of  her  husband,  ib. 
Wife  may  waive  her  right  to  exoneration,  ib. 
Waiver  may  be  proved  by  parol,  ib. 

A  fortiori  ii  the  direct  legatees  to  be  paid  by  bis  executors,  ib. 
Will  not  do  so  by  borrowing  a  further  sum,  115G 
Though  she  agree  that  her  estate  shall  not  be  redeemed  without  paying 

both  sums,  ib. 
In  the  absence  of  waiver   wife  entitled  to  exoneration  against  husband's 

creditors,  ib. 
Creditors  of  husband  on  payment  of  debt  have  no  equity  to  come  on  her 

estate,  ib. 
Husband  sued  on  bond  or  covenant  to  secure  payment  of  money  borrowed 

by   wife  on  mortgage  of  her  estate  entitled  to  repayment  out  of  wife's 

estate,  ib. 
Estate  of  deceased  husband  who  has  paid  part  of  principal  of  his  wife's 

mortgage,  entitled  to  stand  in  place  of  mortgagee  on  her  coming  to  re- 
deem, 1156 
But  not  in  respect  of  interest,  ib. 
Although  equity  of  redemption  of  wife's  estate  is  reserved  to  the  husband 

and  his  heirs,  trust  results  for  wife,  1156,  1157 
Or  where  equity  of  redemption  is  reserved  to  the  husband   and   wife,  and 

their  heirs,  ib. 
Heir  of  husband  to  whom  estate  is   conveyed  compelled  to  reconvey  to 

wife,  ib. 
Also  purchaser  from  husband  with  notice  trustee  for  wife,  ib. 
Also  devisee  of  husband,  ib. 

Equity  of  redemption  on  mortgage  of  wife's  estate  may  be  disposed  of,  ib. 
Hut  the  intention  not  necessary  to  be  shown  by  recitals,  ib. 
Maybe  collected  from  the  limitations,  1156,  11615 

No  effect  given  to  alteration  where  instructions  for  mortgages  were  to  re- 
settle upon  the  old  uses,  1163 
Limitations  under  a  settlement  when  altered  by   successive  'mortgages 

under  a  power,  ib. 
Wife  joining  in  a  mortgage  of  husband's  estate  not  entitled  under  proviso 

for  redemption  to  husband  and  wife  and  their  heirs,  1164 
But  entitled  to  redeem  as  dowress,  ib. 
Dower  extinguished  where  equity  of  redemption  was  reserved  to  husband 

and  his  heirs,  ib. 
Husband  will  not  by  a  mortgage  reduce  into  possession  the  chattels  real 

of  his  wife,  1165 
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MORTGAGE  OF  WIFE'S  INHERITANCE— continued. 
Or  her  land  tax,  ib. 

Though  the  proviso  for  redemption  is  reserved  to  the  husband,  ib. 
*   Or  the  husband  and  wife  jointly,  ib. 

Rentcharge  of  wife  released   in  order  to  enable  her  husband  to  mortgage 

remaining  charge  on  equity  of  redemption,  ib. 
Though  equity  of  redemption  be  reserved  to  husband,  ib. 
And  the  covenants  to  convey  other  lands  on  trusts  of  settlement,  ib. 
Though  the  wife  absolutely  releases  the  rent  charge  to  the  mortgagees,  ib. 
At  any  rate  where  the  proviso  is  ambiguous,  ib. 
And  in  the  absence  of  express  contract,  ib. 
Limitations  of  a  settlement  on  father  and   son  on  a  mortgage  by  them, 

when  unchanged,  ib. 

MULTIPLICITY  OF  SUITS, 

Interposition  of  equity  to  prevent,  448 

NOTICE, 

Purchaser  with  notice  of  equitable  right,  bound  by  it,  37 

Cannot  defeat  it  by  getting  in  the  legal  estate,  ib. 

Fraud  is  the  ground  which  governs  in  cases  of  notice,  ib. 

Notice  of  a  contract  to  sell  or  grant  leases  is  binding  on  subsequent  pur- 
chaser, ib. 

Or  of  a  defective  or  equitable  mortgage,  38 

Or  of  a  lien  for  unpaid  purchase  money,  ib. 

Or  of  a  trust,  ib. 

Or  of  an  unregistered  assurance  in  a  register  county,  38,  39 

Of  an  annuity  not  registered  under  18  &  19  Vict.  c.  15.  ib. 

But  actual  notice  of  the  unregistered  conveyance  must  be  clearly  proved,  ib. 

Constructive  notice  insufficient,  ib. 

As  from  not  inquiring  after  or  getting  in  deeds,  39,  40 

Purchaser  without  notice  may,  though  he  afterwards  acquires  notice,  gain 
priority  by  registration,  40 

As  may  a  subsequent  incumbrancer,  ib.     ■ 

Where  prior  incumbrance   is  defectively  registered,  subsequent  equitable 
mortgage  without  notice  may  gain  priority  by  registration,  ib. 

Mortgagee   under   an  agreement  or  an   equitable  mortgage   may  obtain 
priority  over  prior  equitable  mortgage  by  registration,  ib. 

Registration  under  English  Acts  is  not  of  itself  notice,  ib. 

Distinction  between  English  and  Irish  Registry  Acts,  ib. 

Tacking  allowed  under  the  English  Registration  Acts,  41 

Secus  under  the  Irish  Registry  Act,  ib. 

Operation  of  the  English  Registry  Acts  limited  by  the  Land  Transfer  Act, 
1857,  41,  42 

By  Yorkshire  Registries  Act,  1884,  priority  given  according  to  dates  of  re- 
gistration, 42 

Not  lost  by  notice,  ib. 
actual,  ib. 
or  constructive,  ib. 

Except  in  cases  of  actual  fraud,  ib. 

Registration  to  amount  to  actual  notice,  ib. 

Tacking  not  allowed  under  Yorkshire  Registries  Act,  1884,  43 

Purchaser  with  notice,  from  a  purchaser  without  notice,  protected,  ib, 

So  is  a  purchaser  without  notice  from  a  purchaser  with  notice,  ib. 

Even  in  the  case  of  a  charity,  ib. 

Assignee  of  equitable  incumbrance  takes  it  subject  to  all  equities  affecting 
it,  ib. 

Trust  attaches  upon  a  trustee  who  has  sold,  taking  a  reconveyance  from 
a  purchaser  without  notice,  44 

Purchaser  with  notice  of,  not  bound  by  voluntary  settlement,  ib. 
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Vendor  no1  bound  by  notice  of  a  mortgage  l>y  the  purchaser,  lb. 

Nor  of  a  sub-sale  by  him,  il>. 

As  to  time  of  notice  being  had. 

Effectual  if  before  actual  payment  of  purchase  moneys  ib. 

ThOUgb   it    be  secured,    ilt. 

On  or  before  execution  of  a  conveyance,  il>. 
Or  acknowledgment  by  a  married  woman,  ib. 
I.   It  hut  constitutes  actual  notice.  » 

Maj   be  written,  ib. 
May  lie  verbal,  44 

Mere  vague  reports  will  not  amount  to.  ib. 
.Must  proceed  from  some  person  interested  in  the  property}  45 
Must  be  given  during  the  course  of  a  transaction,  ib. 
Or  close  upon  it,  ib. 

Not  at  a  time  long  antecedent  thereto,  ib. 
Or  in  connection  with  a  different   transaction,  ib. 
II.  As  to  constructive  notice. 

Definition  of,  by  Eyre,  C.  B.,  ib. 
Difficulty  of  ascertaining  what  amounts  to,  ib. 
1.   Constructive  notice  by  negligence  or  fraud. 

What  is  sufficient  to  put  a  person  upon  inquiry,  is  good  notice,  46 

Notice  that  the  legal  estate  is  in  another,  is  notice  of,  ib. 

Of  easements  from  the  state  of  the  premises,  ib. 

Greater  number  of  chimney-pots  on  house,  than  flues,  notice  of  that,  ib. 

Sea  walls,  notice  of  what  they  were  maintained  for,  when,  ib. 

Burial-ground  affords  notice  of  rights  of  burial  granted,  ib. 

Temporarily,  ib. 

Or  in  perpetuity,  ib. 

Archway  notice  of  right  of  way,  ib. 

Semble  existence  of  windows  not  notice  of  right  of  access  of  light  to  them, 

4G,   17 
That  title-deeds  are  in  the  possession  of  another,  when   it  affects  person 

with  notice  of  a  claim,  ib. 
Not  if  in  possession  of  solicitor  of  vendor  or  mortgagor,  ib. 
Mere  absence  of  title-deeds  will  not  affect  with,  ib. 
At  any  rate  where  reasonable  excuse  has  been  given  for  their  non-delivery, 

ib. 
Secus.  -where  no  inquiries  have  been  made  as  to,  47,  48 
Classification  of  cases,  by  Fry,  L.  J.,  48,40 

Legal,  not  postponed  to  equitable  mortgagee  by  mere  want  of  prudence,  ib. 
Lessee  entering  without  inquiries  has  constructive  notice  of  lessor's  title, 

49 
Also  a  sub-lessee,  ib. 
Or  tenant  from  year  to  year.  ib. 
Summary  of  law  by  Turner,  L.  J.,  50 
Lessee  or  assign  under  Vendor  and  Purchaser  Act,  1874,  not  entitled   to 

call  for  title  to  freehold,  ib. 
Doctrine  of  constructive  notice  not  altered  thereby,  ib. 
Position  of  lessee  thereunder,  ib. 
Assign  under  Conveyancing  and  Law  of  Property  Act,  1881,  has  no  right 

to  call  for  title  of  reversion,  ib. 
Acts  do  not  apply  to  leases  for  lives,  ib. 
Special  conditions  of  sale  no  excuse  fur  not  inquiring,  ib. 
Arising  from  anything  out  of  the  ordinary  course,  ">1 
Unusual  position  of  endorsed  receipt,  ib. 
Unless  peculiarity  is  unconnected   with  circumstances  under  which  deed 

might  be  set  aside,  ib. 
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As  that  grantor  was  of  unsound  mind,  51. 

Or  was  induced  to  execute  the  deed  under  undue  influence,  ib. 

Receipt  in  body  of  deed  now  only  requiste,  ib. 

Purchaser  not  inquiring  for  the  deeds,  not  affected  by  fraud  of  person  from 

whom  he  ought  to  have  inquired,  ib. 
Not  affected  with  notice  of  prior  equitable  mortgage  by  knowledge  that 
the  deeds  were  in  the  hands  of  the  largest  co-owner,  being  the  equitable 
mortgagee,  ib. 
In  the  absence  of  fraud  director  not  affected  by  notice  of  contents  of  com- 
pany's books.  5:2 
2.    Constructive  notice  by  recital  or  reference. 

Notice  in  a  deed,  leading  to  another  fact,  is  notice  of  it,  ib. 

Whether  notice  of  a  settlement  is  notice  of  a  will  noticed  therein,  ib. 

Of  a  trust  is  notice  of  all  particulars  thereof,  53 

Person  taking  land  with  notice  of  restrictive  covenant  bound  thereby,  ib. 

Unless  person  entitled  to  the  benefit  thereof  has  lost  it  by  his  conduct  or 

omissions,  ib. 
Or  by  his  acquiescence  in  a  breach  of  covenant,  ib. 
Or  when  covenant  is  not  restrictive,  ib. 
Notice  of  a  post-nuptial  settlement,  notice  of  articles  previous  to  marriage 

though  not  recited,  ib. 
Concurrence  in  a  deed  of  parties  interested  as  devisees,  notice  of  will,  54 
The  fact  of  different  lessors  joining  in  a  renewal  lease,  notice  of  their  title, 

ib. 
Fact  of  married  woman  being  party  to  an  underlease,  notice  of  her  title,  ib. 
Purchaser,  with  notice  of  deed  forming  part  of  chain  of  title,  bound  by 

its  contents,  ib. 
Notice  of  a  lease  imports  notice  of  its  covenants,  ib. 
Unless  there  be  misrepresentation  on  the  part  of  the  vendor,  ib. 
In  cases  of  specific  performance  notice  of  lease  not  notice  of  unusual  cove- 
nants, 54,  55 
Of  an  intention  to  prepare  a  deed  not  notice  of  the  deed  itself,  55 
As  notice  of  a  mere  draft,  55,  56 
Purchaser  not  bound  to  inquire  after  a  settlement,  which  he  is  informed 

does  not  affect  the  subject  of  purchase,  56,  57,  58 
Purchaser  bound  to  call  for  and  is  affected  by  notice  of  contents  of  deed 

merely  referred  to  in  particulars  of  sale,  58 
Secus  where  the  vendor  states  the  contents  thereof  to  him,  ib. 
How  far  purchaser  from  heir-at-law  bound  by  notice  ot  the  ancestor's  will, 

ib. 
Purchaser  from  asslngees  of  insolvent  debtor  not  affected  by  constructive 

notice  of  their  negligence  in  sale,  ib. 
Assignee  of  charity  lease  takes  with  notice  of  facts  showing  its  invalidity, 

59 
Secus  where  the  facts  depend  on  circumstances  dehors  the  deed,  ib. 
Equity  affecting  property  under  an  instrument  attaches  to  purchaser,  tail- 
ing with  notice  of  the  instrument,  ib. 
Secus  according  to  Lord  >St.  Leonards,  59 

Attesting  witness  not  affected  with  notice  of  the  contents  of  a  deed,  ib. 
Semble  purchaser  with  notice  of  articles  of  doubtful  construction  affected 

by,  ib. 
General  recital  of  mortgages  is  notice,  ib. 

Purchaser  under  a  deed,  reciting  judgmentsaffecting  property,  bound  there- 
by, ib. 
Notice  that  a  person  had  given  a  judgment  or  warrant  of  attorney,  notice 

of  mortgage,  ib. 
Inaccurate  recital  of  an  instrument  notice  of  its  true  contents,  ib. 
Recital  that  person  had  power  of  jointuring  notice  of  settlement,  ib. 
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Notice  of  charge,  though  inaccurate,  sufficient,  ib. 

In  Penny  r.  Watts,  notice  oi'  a  <1<\  Lse  in  consideration  of  a  release  of  a  legacy, 

notice  of  an  agreement  tor  :i  conveyance  of  the  devised  '~-t  ;it<-,  ib. 
Penny  v.   Watts,  disapproved  of,  il). 

Notice  of  an  expired  annuity  no  notice  of  deed  creating  it.  ib. 
Purchaser  of  estate  not  affected  with  notice  of  facts  which  he  mighl  have 

found  out  it  he  had  not  been  content  with  a  short  title  to  a  portion  of 

it,  ib. 
Distinction  between  constructive  notice  to  a  trustee,  and  too  third  party,  ib. 
Purchaser  not  affected  by  notice  of  trust,  where  mortgage  monies  are  simply 

vested  in  parties  on  a  joint  account,  ib. 
Doctrine  of  constructive  notice  by  recital  or  reference  circumscribed  by  the 

Conveyancing  and  Law  of  Property  Act,  1881,  ib. 
Ordinarily  root  of  title  under  Vendor  and   Purchaser  Act,    1H74,  in   the 

absence  of  stipulation  to  be  shown  for  forty  years  only,  ib. 
Earlier  title  may  be  required  where  formerly  more  than    sixty  years'  title 

required,  ib. 
Or  where  lirst  abstracted  deed  is  under  a  general  devise  without  proof  of 

seisin,  ib. 
Or  where  it  is  a  mere  voluntary  deed,  ib. 
Purchaser  not  requiring  production  of  documents  recited  or  noticed  made 

before  forty  years  protected,  ib. 
Secus  if  the  earlier  title  appears  on  the  abstract,  (".*> 
Or  has  been  accidentally  disclosed  by  the  vendor,  ib. 
Earlier  title  if  shown  bad  or  defective  aliunde  may  be  objected  to,  ib. 

3.  Constructive  notice  by  occupation  or  tenancy. 

Purchaser  Ixmnd  by  the  equities  occupiers  have  in  the  land,  ib. 

Even  to  interests  under  collateral  agreements,  Daniels  v.  Davison  (1(J    Ves. 

249),  ib. 
As  by  a  contract  of  a  tenant  for  a  lease,  ib. 
Or  for  purchase,  ib. 

Though  it  be  posterior  to  the  lease  under  which  he  held.  ib. 
Possession  of  parties  carrying  on  business  together  on  premises,  notice  of 

the  title  of  the  partnership,  ib. 
Doubtful  whether  occupation  be  notice  of  an  agreement  not  connected  with 

it,  64 
Possession  of  sub-lessee  does  not  affect  purchaser  with  notice  of  covenants 

in  the  original  lease.  64 
Doctrine  of  Daniels  v.  Davidson  not  applicable  between  vendor  and  purchaser 

whilst  matter  lies  in  contract,  ib. 
James  v.  Lichfield  (9  L.  R  Eq.  51)  and  Phillips  v.  Miller  (9  L.  R.  C.  P.  196) 

over-ruled,  65,  66 
That  occupier  is  tenant,  is  notice  of  the  owner's  title.  66 
Of  receipt  of  rents,  is  notice  of  instrument  under  which  they  are  paid.  ib. 
Possession  of  corporeal  hereditament,  notice  of  title  under  which  it  is  held.  ib. 
Not  necessary  that  possession  should  be  continually  visible,  il>. 
Or  actively  asserted,  ib. 
Possession  of  a  vendor  not  notice  of  lien  for  purchase-money,  if  receipt  for 

it  be  signed  in  the  conveyance,  ib. 
Notice  of  tenancy  net  notice  of  lessor's  title,  G7 
Vendor's  having  been  long  out  of  possession,  nor  notice,  ib. 
Assignee  of  lease  not  bound  to  notice  all  the  circumstances  under  which 

lessor  derived  his  title,  ib. 
Purchaser  not  bound  to  inquire  as  to  title  of  last  occupier  when  possession 

vacant,  ib. 

4.  Construclim  notice  between  principal  and  agent. 

Notico  to  agent,  attorney,  or  counsel,  is  notice  to  principal,  ib. 
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When  they  are  concerned  for  vendor  and  purchaser  in  the  same  transac- 
tion, ib. 

Even  although  they  be  vendors,  ib. 

Or  act  both  for  mortgagor  and  mortgagee,  ib. 

Secus  where  not  employed  by  the  mortgagee.  68 

To  a  solicitor  in  the  country  is  notice  to  person  acting  in  a  cause  by  his 
town  agent,  ib. 

Is  binding  upon  infants  where  sale  is  made  under  a  decree,  ib. 

Or  though  conveyance  is  made  to  a  third  person,  ib. 

Client  affected  by  notice  though  his  solicitor  acts  iu  an  investment  upon 
mortgage  as  principal,  ib. 

Notice  to  counsel,  agents,  or  solicitors,  must,  according  to  Lord  Hardwicke, 
be  in  the  same  transaction,  ib. 

And  even,  it  seems,  where  notice  is  personal,  ib. 

According  to  Lord  Longdate,  M.  R.,  notice  good  if  it  be  in  a  transaction 
closely  followed  by  and  connected  with  another,  69 

By  Conveyancing  Act  1882,  law  as  laid  down  by  Lord  Hardwicke,  L.   C, 
restored,  ib. 

And  notice  is  now  restricted  to  knowledge  acquired  in  the  same  transac- 
tion, ib. 

And  the  knowledge  must  be  material  to  the  transaction,  ib. 

Sole  solicitor  does  not  necessarily  act  for  both  parties,  so  as  to  affect  them 
with,  ib. 

Nor  solicitor  employed  to  do  a  mere  ministerial  act,  ib. 

Person  employing  the  same  solicitor  as  another  party   not  affected  by,  if 
solicitor  conceal  document  with  consent  of  the  other  client,  ib. 

When  fraud  by  solicitor  for  mortgagor  and  mortgagee  affects  his  client  with, 
and  when  not,  70,  71 

Client  affected  with  notice  of  trust  known  to  his  solicitor,  though  the  so- 
licitor may  have  committed  a  fraud  relative  to  the  trust,  71 

Companies  having  the  same  solicitors,  and  some  directors  in  common,  not 
affected  with  notice  of  everything  done  by  the  other,  ib. 

Constructive  notice  in  dealings  with  executors,  administrators,  and  trus- 
tees, ib. 
5.  As  to  constructive  notice  by  record. 

Public  Act  of  Parliament  notice,  ib. 

Not  a  private  one,  ib. 

Even  if  made  a  public  Act,  ib. 

Nor  an  act  or  commission  of  bankruptcy,  ib. 

As  to  protection  given  by  recent  Bankruptcy  Acts  to  parties  dealing  with 
bankrupts,  ib. 

Purchaser  from  debtor  in  liquidation  not  bound  to  inquire  as  to  payment 
of  instalments  under  a  composition,  ib. 
'••   Assignments  of  debts  by,  valid,  72 

But  not  for  purpose  of  indemnifying  surety  for  an  instalment,  ib. 

Court  Rolls  of  manor  not  constructive  notice,  ib. 

Persons  dealing  with  tenants  of  copyholds  bound  to  ascertain  customs  of 
manor,  ib. 

Such  as  the  limit  to  the  length  of  a  lease,  ib. 

Or  as  to  there  being  no  limit  to  time  for  presenting  surrender,  ib. 

Search  of  Rolls  no  protection  against  neglect  to  inquire  for  copies  of  Court 
Rolls,  ib. 

Registration  of  deeds  does  not  give  of  contents,  ib. 

Unless  search  be  made  by  purchaser,  when,  ib. 

Except  under  Yorkshire  Registries  Act,  1884,  ib. 

A  judgment  is  not  notice,  ib. 

Though  docketed  or  registered,  ib. 

Where  general  search  is  admitted  or  proved,  notice  may  be  presumed,  ib. 
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Not  presumed  beyond  period  of  search,  ii>. 

Purchaser  <>r  mortgagor  not  bound  to  search  register,  73 

Title  depending  on  vendor  not  having  notice  of  registered  judgment  not 

forced  on  purchaser,  il>. 
Under  old  law  purchaser   with   notice  hound  by  judgment  though  not 

docketed,  when.  i!>. 
Purchaser  now  nol  bound  by  u  judgment  decree  or  order,  even  with  notice 

of  it,  unless  registered,  ib. 
And  it  be  shown  that  register  was  searhed,  ib. 
Law  with  regard  to  registration  of  annuities  similar,  ib. 
Re-registration  of  judgments    and    decrees,    orders    and    rules    necessary, 

when,  ib. 
Of  judgments  removed  from  inferior  courts,  74 
Of  judgments  in  counties  palatine,  ib. 
Meaning  of  "  creditors"  in  Sect.  4  of  2&  3  Vict.  c.  11,  ib. 
Writ  of  execution   must  he   registered  and   issued,  to  affect  purchasers  or 

mortgagees,  ib. 
And  land  cannot  now  be  affected  by  a  judgment,  &c.,  until  delivered  jn 

execution  by  virtue  of  a  writ  of  elegit,  74 
Or  other  lawful  authority,  ib. 
Writs  of  execution  how  registered,  ib. 
Order  for  sale  under,  ib. 
Re-registration  of  writ  not  provided  for,  75 
Though  with  notice,  ib. 
Re-registration  of  crown  debts,  ib. 

Registration  of  certificate  of  judgment  of  Court  of  Westminster  in  Ireland,  ib. 
Of  certificate  of  judgment  of  Court  of  Westminster  and  Dublin  in  Scot- 
land, ib. 
Of  decree  of  Court  of  Session  in  Scotland  at  Westminster  or  Dublin,  ib. 
Irish  judgments,  effect  of,  ib. 
Lis  pendens,  effect  of.  ib. 
Searches  for  judgments,  &c,  in  central  office  of  Supreme  Court,  80 

See  Equitable  Assignment — Lis  Pendens — Purchaser,  bona  fide 
without  Notice — Searches. 

ORDER  AND  DISPOSITION.     See  Equitable  Assignment. 

An  assignment  of  choses  in  action  and  other  chattels,  what  necessary  to 
take  them  out  of  clause  relating  to,  857 

PARAPHERNALIA, 

Marshalling  of  assets  to  preserve,  106,  107.     See  Marshalling. 

PARTITION, 

Jurisdiction  of  equity  as  to,  472 

Writ  of  partition  abolished,  ib. 

Causes  and  matters  for  partition  and  sale  assigned  to  Chancery  Division,  ib. 

What  estates  are  subject  of,  ib, 

Freeholds,  ib. 

Copyholds,  ib. 

Freeholds  and  copyholds,  473 

Leaseholds,  ib. 

A  manor,  ib. 

An  advowson,  ib. 

What  joint  owners  entitled  to,  ib. 

By  Common  Law  coparceners,  ib. 

By  statute  law  joint-tenants  tenants  and  in  common  of  inheritance,  ib. 

tenants  for  lives,  ib. 
for  years,  ib. 
Decree  for,  matter  of  right  subject  to  power  of  Court  to  order  sale,  ib. 
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Not  necessary  that  interests  of  all  parties  should  be  finally  bound  by  it,  ib. 

Decree  obtained  by  or  against  tenant  for  life,  ib. 

Tenant  for  life  determinable  on  marriage,  473 

Tenant  by  the  curtesy,  474 

Or  tenant  for  term,  ib. 

Remainderman  not  in  esse  bound  by  decree  against  tenant  for  life,  ib. 

Tenants  in  tail  being  unborn  sons  of  tenant  for  life  bound  by  decree  for, 
when,  ib. 

Course  taken  in  singular  case  where  agreement  entered  into  for  by  tenant 
for  life  and  owners  of  fee,  ib. 

Decree  made  though  femes  covert  concerned,  ib 

Infants,  ib. 

Or  incumbrancers,  ib. 

Tenant  in  tail  may  compel,  ib. 

Issue  bound  by  agreement  of  tenants  in  tail  for,  ib. 

Lunatic  not  found  so  by  inquisition  cannot  file  bill  for,  ib. 

What  proceedings  may  be  taken  by,  ib. 

Can  only  be  compelled  by  a  person  entitled  in  possession,  ib. 

Not  by  joint-tenant  or  tenant  in  common  in  reversion,  ib. 

Or  remainder,  ib. 

Though  he  may  have  acquired  a  title  by  possession  after  the  institution  of 
the  suit,  ib. 

Leaseholder  claiming  under  will  alleged  to  be  suppressed,  must  produce  pro- 
bate, ib. 

Action  for  foreclosure  and  partition  may  be  commenced  by  mortgagee  of 
share,  475 

Not  incident  to  foreclosure  or  redemption  suit,  ib. 

Legal  title  should  be  before  the  Court,  ib. 

Lessee  of  share  should  be  before  Court,  ib. 

Not  mortgagee  of  entirety,  ib. 

As  to  evidence  of  title,  ib. 

Annuitant  not  a  necessary  party  to  action  for,  ib. 

Service  of  notice  of  decree  sufficient  to  bind  persons  not  parties,  ib. 

Plaintiffs  bill  dismissed,  if  no  title  be  shown,  ib. 

Reference  previous  to  commission,  on  small  failure  in  proof  of  title,  or  if 
the  interests  of  the  parties  are  uncertain,  ib. 

Not  of  right  in  the  case  of  a  co-defendant,  476 

Ordinarily  made  now  in  Chambers,  and  not  by  Commissioners,  ib. 

Inconvenience  or  difficulty  of  making  partition  no  objection,  ib. 

Partition  of  a  single  house,  ib. 

Convenience  of  parties  taken  into  consideration,  ib. 

Commissioner  for,  appointed  on  summons,  ib. 

Principle  on  which  Commissioners  should  proceed  to  allot  shares,  477 

Should  only  draw  lots  as  to  shares  as  a  last  resort,  ib. 

Should  make  separate  returns  if  they  cannot  agree,  ib. 

Court  cannot  appoint  a  person  to  draw  lots,  ib. 

When  Commissioners  make  double  return,  both  suppressed,  ib. 

And  commission  issued  to  uneven  number,  ib. 

Now  generally  done  in  the  first  instance,  478 

Allotment  by  Commissioners,  how  filed,  ib. 

Confirmed  or  made  absolute,  ib. 

Not  set  aside  on  slight  grounds,  478 

Set  aside  for  misconduct,  ib. 
partiality,  ib. 
excess  of  authority,  ib. 
gross  error  of  judgment,  ib. 

Sum  of  money  or  rent  awarded  for  equality  of  partition,  ib. 

Could  not  have  been  done  under  writ  of  partition,  ib. 
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Semble,  not  awarded  by  Commissioners  unless  directed  by  decree,  ib. 

Decree  for  without  commission  when  made,  ib. 

Even  when  infants  concerned,  il>. 

Equitable  right  of  parties  adjusted  on  decree  tor,  479 

Defendant,  on  partition  allowed  lor  money  expended  in  improvements,  ili. 

If  incurred  necessarily,  or  with  the  plaintiffs  concurrence,  ib. 

Or  if  joint  owner  has  received  more  than  his  share  of  rents  and  profits,  lb. 

Charged  with  occupation-rent  if  he  has  been  in  possession,  ib. 

Tenant  in  common  when  charged  with  occupation  rent,  ib. 

Not  entitled  to  allowance  for  repairs  unless  s<>  charged,  il>. 

( teeupation-rent  may  be  charged  upon  a  share  on  further  consideration,  d. 

Court  may  appoint  receiver  unless  co-owner  in  occupation  elects  to  pay  rent, 
ib. 

of  mill,  how  effected,  ib. 

Of  an  advowson,  47!),  480 

In  such  cases  no  commission  necessary,  480 

Sale  of  an  advowson  under  the  Partition  Act,  1868,  ib. 

Partition  does  not  affect  rights  of  third  parties,  ib. 

As  rights  of  common,  ib. 

An  annuitant,  ib. 

Estate  of  mortgagee,  ib. 

May  be  confined  to  aliquot  share  of  plaintiff,  where  there  are  several  defend- 
ants, ib. 

Perfected  by  reciprocal  conveyances,  after  allotment  by  commissioners,  481 

In  case  of  a  devise  by  party  after  decree  Court  will  direct  allotment  to  his 
devisee,  ib. 

When  shares  are  minute,  estate  vested  in  trustee  with  directions  to  convey, 
ib. 

Conveyances  by  infants  formerly  respited,  ib. 

Except  when  legal  estate  was  in  trustees,  ib. 

Conveyances  were  not  necessary  on  partition  at  law,  ib. 

After  decree  for,  injunction  granted  to  prevent  destroying  or  wasting  the 
property,  ib. 

But  not  to  prevent  carrying  off  hay  and  turnips  from  land  contrary'  to  the 
custom  of  the  country,  ib. 

Suit  for,  should  not  be  made  the  means  of  trying  a  disputed  title,  482 

To  whom  custody  of  deed  of  partition  and  other  deeds  given,  ib. 

When  many  parties  are  interested,  ib. 

Deeds  solely  relating  to  one  allotment,  given  to  owner,  48'2 

Power  of  exchange  may  be  executed  by  deed  of,  ib. 

Order  for,  in  Ireland,  amended  before  sale.  ib. 

Sale  directed  instead  of,  when,  before  Partition  Act,  1868,  ib. 

By  consent  of  parties,  sui  juris,  ib. 

In  the  case  of  infants,  ib. 

Married  women,  483 

Lunatics,  ib. 

Onlyr  could  be  decreed  if  one  tenant  in  common  refused  to  sell,  ib. 

Form  of  order  when  one  defendant  an  infant  and  another  out  of  the  juris- 
diction, ib. 

Partition  Act,  1868,  allowing  sale  instead  of,  483,  484,  485 

Is  retrospective,  485 

But  sale  under  the  Partition  Act,  1868,  cannot  be  made  after  decree  for  par- 
tition before  the  passing  of  the  Act,  ib. 

Except  by  consent  of  all  parties  interested,  ib. 

Sale  now  ordered  without  prayer  tor  partition,  ib. 

When  the  Court  will  order  a  sale  under  the  3rd  section  of  the  Act,  486 

May  be  made  at  the  request  of  anyone  it  more  beneficial  to  the  parties,  ib. 
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Court  may  order  sale  if  beneficial  against  wishes  of  those  entitled  to  great- 
est share  of  property,  486,  487 
Onus  lies  on  owners  of  smallest  share  to  show  sale  beneficial,  ib. 
Request  for  sale  by  parties  under  disabilities,  how  made,  487 — 488 
By  a  married  woman,  ib. 
infant,  ib. 
person  of  unsound  mind,  ib. 

under  any  other  disability,  ib. 
Request  for  sale  may  be  withdrawn  in  favour  of  partition,  489 
Sale  directed  under  the  4th  section  at  the  request  of  owners  of  a  moiety  or 

upwards,  ib. 
Unless  the  Court  sees  good  reason  to  the  contrary,  ib. 

Section  imperative  on  Court  unless  good  reason  be  shown  against  sale,  ib. 
Who  can  be  considered  owner  ol  a  moiety,  490 
Sale  or  partition  cannot  be  ordered  under  the  Partition  Acts  where  there 

is  a  subsisting  trust  for  sale,  ib 
Secus,  where  there  is  a  mere  power  of  sale,  ib. 
Unless  action  for  partition  were  brought  vexatiously,  ib. 
Period  of  sale  directed  by  a  testator  cannot  be  anticipated  by  order  for  sale 

in  a  partition  suit,  ib. 
Form  of  order  in  certificate  finding  that  all  persons  interested  were  not 

parties,  ib. 
"When  directed  under  the  5th  section  of  the  Act,  ib. 
Part  owner  requesting  sale  cannot  be  compelled  to  sell  his  share  to  those 

requesting  partition  at  a  valuation,  ib. 
Explanation  by  Jessel,  M.  R.,  of  construction  to  be  put  on  section  5,  491 
Undertaking  to  purchase  ought  to  be  given  at  hearing,  492 
May  be  given  by  parties  under  disabilities,  492 
Parties  when  allowed  to  bid  at  the  sale,  ib. 
Upon  what  terms  ib. 

Object  of  the  7th  section  to  pass  the  legal  estate,  when,  ib. 
Persons  not  in  existence  made  trustees  of  their  shares  under  Trustee  Act, 

1850,  492,  493 
Vesting  shares  of  unborn  issue  in  trustees  when  shares  were  minute  and 

complicated,  ib. 
Appointment  of  new  trustee  and  vesting  order,  how  made,  493 
Infant  when  declared  trustee  of  shares  allotted  to  other  parties,  ib. 
Vesting  order  of  lands  belonging  to  a  lunatic,  ib. 

Trustee  Extension  Act,  1852,  applies  to  sales  under  Partition  Acts,  ib. 
Is  not  limited  to  cases  of  persons  under  disability,  ib. 
Power  under  the  8th  section  to  order  sale  out  of  Court,  ib. 
And  to  order  proceeds  of  sale  to  be  paid  to  trustees,  49 1 
Plaintiff  in  a  partition  suit,  not  allowed  to  sell  out  where  persons  non  sui 

juris  are  concerned,  ib. 
If  there  be  no  trustees,  plaintiff  not  allowed  to  sell  out  of  Court,  when,  ib. 
Or  trustees  having  no  power  of  sale.  ib. 
And  usual  order  for  sale  must  be  made,  ib. 
And  money  paid  into  Court,  ib. 

Order  to  pay  proceeds  of  sale  to  trustees  refused,  in  what  cases,  ib. 
Semble,  sects.  23  &  24  of  the  Settled  Estates  Act,   1856,  though  repealed, 

applicable  to  sect.  8,  ib. 
Share  of  person  sui  j uris  where  converted  by  judgment  for  sale  in  action 

for,  ib. 
Conversion  takes  place  if  married  woman  or  infant  consents  to  sale,  ib. 
Or  married  woman  elects  to  treat  property  as  converted,  ib. 
And,  with  her  consent,  her  share  may  be  paid  to  her  husband,  ib. 
Or  paid  to  her,  when  under  £200,  on  her  separate  receipt  without  separate 

examination,  ib. 
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I  in  i  affidavil  of  no  settlement  required,  i!>. 

Equity  for  reconversion  of  real  estate  of  parties  under  disabilities  sold  in 

action  for,  arises  when.  495 

On  their  death  shares  treated  as  realty,  ib. 

But  heir  takes  shares  as  personalty,  ib, 

Sale  not  ordered  until  all  parties  are  before  Court,  ib. 

Or  order  obtained  dispensing  with  service  on  those  absent,  ib. 

Judgment  may  be  given  at  hearing  in  action  for,  when,  it). 

Enquiries  as  to  persons  interested  directed  un  motion,  when.  lb. 

Conditional  order  for  sale  made  at  hearing  if  all  titles  not  proved  then,  ib. 

Where,  parties  not  all  before  the  Court  sale  ordered  on  further  considera- 
tion, ib. 

Or  Court  may  give  liberty  to  apply  for  sale  at  <  Ihambers,  i1). 

"What  required  to  be  certified  on  application  for  sale  at  ( ihambers,  Lb. 

Court  may  dispense  with  service  on  absent  party,  496 

Or  presume  his  death,  ib. 

Application  for  sale  made  at  Chambers  though  inquiries  directed  in  district 
registry,   496 

Construction  of  words  "on  further  consideration"  in  sect.  9,  Lb. 

Inquiry  as  to  incumbrances  directed  in  a  judgment  on  a  trial  of  an  action 
for,  ib. 

Order  made  in  action  "where  trustees  for  sale  are  parties,  ib. 

And  notice  not  required  to  be  given  to  cestui  que  trust,  ib. 

Trustees  of  real  estates  represent  their  beneficiaries  in  an  action  for,  ib. 

Equitable  owners  entitled  to  call  for  legal  estate  may  have  a  decree  for,ib. 

Secus,  it  the  trusts  in  existence  be  of  an  active  description,  ib. 

Remark  of  Cotton,  L.  J.,  contra,  497. 

Purchaser  under  a  sale  dependent  upon  the  result  of  certain  inquiries  dis- 
charged if  sale  took  place  before  certificate,  ib. 

Though  satisfactory  certificate  may  be  afterwards  made,  ib. 

Purchaser  cannot  rely  upon  technical  informality  in  the  decree  when  title 
can  be  made  independently  of  Partition  Act,  ib. 

In  the  absence  of  parties  decree  for  sale  not  prefaced  by  opinion  that  salt- 
is  more  beneficial  than  partition,  ib. 

Difficulties  under  the  Partition  Act,  1868,  when  persons  were  out  of  the 
jurisdiction,  497,  498 

Removed  by  the  Partition  Act,  1876,  ib. 

Gives  power  to  dispense  with  service  on  parties  to  action  for.  when,  498, 
499 

Provides  for  the  distribution  of  proceeds  of  sale  in  such  cases,  499,  ;">00 

Party  excluded  in  such  distribution  may  participate  in  proceeds  of  sub- 
sequent sale,  500 

But  he  must  establish  his  claim  first,  ib. 

And  other  parties  must  abate,  ib. 

Summary  of  practice  on  a  sale,  ib. 

Sale  may  be  directed  to  take  place  in  Chambers,  ib. 

Ordinarily  by  an  auctioneer,  ib. 

Conditional  contract  by  the  parties  may  be  confirmed  by  the  Court,  501 

Order  for  partition  as  well  as  sale  may  be  made  under  the  Act  of  1868,  ib. 

Even  in  opposition  to  Chief  Clerk's  certificate,  ib. 

And  for  partition  of  part  and  sale  of  the  rest  of  an  estate,  ib. 

Sale  of  freehold  with  executory  devise  over  when  ordered,  il>. 

Sale  reserving  minerals  refused,  ib. 

Form  of  order  for  sale  dispensing  with  services  of  judgment,  ib. 

Order  dispensing  with  service  out  of  jurisdiction  only  made  by  judge,  ib. 

Order  to  dispense  with  service  and  to  issue  advertisements  may  be  taken 
in  the  alternative,  ib. 

By  consent  disputed  question  decided  in  suit  for,  ib. 
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Old  rule  as  to  costs  in  suits  for,  ib. 
Present  practice  as  to  costs,  502,  503 

When  defendant  has  improperly  disputed  the  plaintiffs  title,  502,  503 
Or  when  defendent  has  rendered  suit  necessary,  503 
"When  occasioned  by  severence  as  defendants  of  husband  and  wife,  ib. 
Costs  of  a  purchaser  of  an   undivided   share   made  a  party  by  amend- 
ment, ib. 
of  summons  to  determine,  taken  out  to  determine  questions  between 

some  of  the  parties,  ib. 
of  an  infant,  ib. 
of  a  lunatic,  ib. 
Jurisdiction    of  County   Courts  under  section    12  of  the    Partition  Act, 

1868,  ib. 
Jurisdiction  of  the  Inclosure  Commissioners  with  regard  to,  ib. 
Under  the  Incumbered  Estates  Act,  ib. 
Power  of  tenant  for  life  under,  to  concur  in  making  under  the  Settled 

Land  Act,  1882,  ib. 
As  to  conveyance  on,  ib. 
Reservation  of  minerals  on,  ib. 

PENALTIES  AND  FORFEITURES, 

Ground  of  the  jurisdiction  for  relief  against,  1258 

Origin  of,  ib. 
1.   Penalties  and  forfeitures  relieved  against. 

Relief  in  the  case  of  the  penalty  upon  a  bond  to  secure  payment  of  money, 
1259 

Penalty  in  contract  to  secure  payment  of  purchase-money,  ib. 

Under  sect.  25  Common  Law  Procedure  Act,  since  repealed,  1260 

In  the  case  of  an  estate  forfeited  by  non-payment  of  mortgage-money,  ib. 

"When  penalty  is  to  secure  performance  of  some  collateral  act,  issue  quan- 
tum damniricatus  directed,  ib. 

Contract  for  the  payment  of  a  larger  sum  than  what  was  advanced  if  not 
repaid  at  the  time  appointed  relieved  against  in  equity,  1261 

Secus  where  there  is  a  contract  to  accept  a  less  sum  that  what  is  due,  if 
paid  at  certain  day,  otherwise  the  whole  amount  due,  ib. 

Contract  for  acceleration  of  payment  not  in  the  nature  of  penalty,  1262 

Stipulation  may  be  waived,  ib. 

Contract  to  pay  larger  sum  due  if  lesser  sum  by  instalments  be  not  paid, 
not  relieved  against  as  a  penalty,  ib. 

Commission  made  payable  on  non-payment  of  instalments  of  mortgage- 
money  not  a  penalty,  ib. 

Recovery  of  penalty  at  common  law  for  breach  of  agreement,  ib. 

Actual  damages  only  recoveable  under  8  &  9  Will.  3,  c.  8,  ib. 

Relief  granted  in  equity  against  forfeiture  for  non-payment  of  rent,  ib. 

Equitable  principle  adopted  in  15  &  16  Vict,  c.  76,  1263,  1264,  1265 

Time  within  lessee  might  obtain  relief  limited  by  the  Act,  ib. 

Lessee  applying  in  equity  to  redeem  forfeited  lease  not  bound  to  pay  into 
Court  arrears  of  rent,  or  costs  at  law,  when,  1265 

Secus,  where  representatives  of  insolvent  lessee  apply,  ib. 

Where  lessor  proceeds  at  law  upon  breach  of  other  covenants  as  well  as  for 
non-payment  of  rent,  what  relief  given  in  equity,  1265 

Breach   of  covenant  for  payment  of  rent  not  relieved  against  in  equity  if 
other  breaches  proved,  when,  ib. 

Relief  given  where  lease  is  void  on  non-payment,  as  well  as  where  re-entry 
is  required,  ib. 

New  lease  not  now  requisite  on  relief  being  given  against  forfeiture,  1265, 
1266 
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When  relict  given  against  forfeiture  of  copyholds,  il». 

Jurisdiction  given  to  Courts  of  common  law   to  relieve  from  forfeiture  on 
non-payment  of  rent,  1266,  12<;7 

As  to  costs  payable  by  defendant  obtaining  relief  in  action  of  ejectment. 
1267 

Law  relating  to  re-entry  and  forfeiture  >m  non-payment  of  rent  nol  affected 
by  the  Conveyancing  and  Law  of  Property  Act,  i!>. 
2.  Distinction  between  penalties  <ut</  liquidated  damages. 

Specific  performance  decreed  where  penalty  is  to  secure  performance  of 
contract,  ih. 

Whether  to  do,  or  abstain  from  doing,  a  particular  act,  ih. 

Party  cannot  elect  to  pay  penalty,  1268 

Contracts  not  to  do  an  act,   with  liquidated  damages  to  be  paid   if  it  is 
done,  ih. 

Contract  might  at  common  law  be  satisfied  by  payment  or  specific  perfor- 
mance,   ih. 

In  equity  (now  prevalent)  specific  performance  would  be  decreed,  1268,  1269 

If  bond  to  secure  performance!  of  contract  be  given,  Tjarty  may  either  en- 
force agreement  or  recover  damages,  ih. 

Right  to  insist  on  penalty  may  be  waived,  1270 

Contracts  that  acts  shall  not  he  done  except  under  certain  payments,  ih. 

No  relief  where  contract  is  to  pay  an  additional  sum  on  doing  a  particular 
act,  ih. 

When  contract  is  in  the  alternative,  ih. 

No  inference  drawn  from  disproportion  of  additional  sum   recovered  to 
damage  done,  1271 

Result    of    benefit   of    contract   and    additional    sum    going   to    diflcrent 
persons,  ib. 

Contract   to  pay  an  additional  rent  on   doing  a  certain  act,  liquidated 
damages  not  a  penalty,  ih. 

Tenant  entering  into  such  agreement  cannot  on  the  ground  of  its  contain- 
ing a  penalty  refuse  to  make  discovery,  ih. 

And  landlord  cannot  obtain  an  injunction  lor  alleged  breach  of  the  agree- 
ment, 1*272 

Sccus,  where  penalty  or  forfeiture  is  annexed  to  doing  an  act,  ih. 

In  such  case  Court  will  restrain  act  if  not  done,  ih. 

If  done,  penalty  must  he  paid,  ib. 

Lessor  may  exercise,  when  given  by  contract,  option  to  re-enter,  or  pay 
increased  rent,  ib. 

Sums  contracted  to  be  paid  on  non-performance  of  an  act,  secured  by  hond 
with  penalty,  liquidated  damages,  1272 

A  stipulation  as  to  forfeiture  as  well  as  the  payment  of  an  additional  sum 
a  ground  for  holding  such  sum  to  be  a  penalty,  ih. 

Fraudulent  acquiescence  by  landlord,  ground  for  relief,  ih. 

Question   is   one  of    construction   whether  sum  is  to  be  considered  as  a 
penalty  or  liquidated  damages,  1273,  1271 

Rules  of  construction  laid  down  by  the  Courts,  1274,  1275,  1276 

Specific  performance  of  agreement  to  lease  refused  alter  acts  of  forfeiture, 
1276,   1277 

Or  where  grant  of  new  lease  was  conditional  on  performance  of  covenants 
of  the  old  lease,  which  were  broken,  1277 

Or  where  there  has  been  gross  waste,  amounting  to  forfeiture  at  law,  ib. 

But  a  strong  ease  of  forfeiture  must  he  made  out.  ih. 

Where  forfeiture  doubtful,  specific  performance  decreed,  ih. 

Or   the  breaches  were  of  a  trivial  character,  for  which  damages  would  be 
nominal,  ih. 

Or  they  had  hecn  waived,  ib. 

Or  were  such  as  Court  would  relieve  against,  ib. 
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PENALTIES  AND  FORFEITURES— continued. 

Or  where  landlord,  did  not  complain  until  tenant  took  proceedings,  ib. 
Specific  performance  not  refused  on  mere  breach  of  covenant  to  repair, 

where  there  is  no  clause  of  re-entry,  ib. 
Nor   by  the  erection  by  intended  lessee  of  buildings   not   necessarily   a 

nuisance  to  lessor,  ib. 
Practice  of  Court  where  breaches  of  covenant  doubtful,  1278 
Although  acts  of  forfeiture  committed  with  reference  to  a  contract  for  a 
lease,  contract  to  purchase  the  fee  if  independent  enforced,  ib. 
3.    Penalties  and  forfeitures  not  relieved  against. 

Relief  not  given  for  breach  of  covenant  to  repair  generally,  ib. 

Or  to  lay  out  a  specific  sum  in  repairs,  1278,  1279,  1280 

Whethernotice  from  the  landlord  to  repair  under  a  covenant  necessary,  1280 

Or  semble  not  necessary  on  a  covenant  to  insure,  ib. 

Trustees  out  of  rents  bound  to  repair  to  avoid  forfeiture,  ib. 

For  this  purpose  receiver  appointed,  ib. 

Though  tenant  for  life  may  offer  to  idemnify  trustees  by  a  deposit,  ib. 

No  relief  formerly  against  breach  of  covenant  to  insure  against  lire,  1280, 

1281 
Insurance  in  lessor's  name  not  a  breach  of  a  covenant  to  insure  in  the  name 

of  the  lessee  and  lessor,  1281. 
Legislature  has  given  power  to  relieve  against  such  breach  of  covenant  to 

insure  in  certain  cases,  1281,  1282,  1283 
No  relief  against  breach  of  covenant  to  make  a  roadway,  1283 
To  erect  houses  not  relieved  against,  ib. 
To  cultivate  land  in  a  husbandlike  manner,  ib. 
Not  to  carry  on  trade  without  licence,  ib. 
Or  not  to  assign  without  licence,  ib. 
Or  not  to  suffer  persons  to  use  a  road  over  land,  ib. 
No  relief  granted  in  equity  for  some  breaches  where  there  are  others  on 

which  relief  cannot  be  granted,  1284 
Ordinarily  no  relief  from  forfeiture  of  customary  estates  and  copyholds,  ib. 
Exception  in  case  of  fraud  or  acquiescence  on  the  part  of  the  lord,  ib. 
Copyholder  relieved  against  illegal  seizure  by  the  lord,  when.  ib. 
No  relief  against  forfeiture  on  non-payments  of  calls  to  a  company  engaged 

in  a  public  undertaking,  1284,  1285 
Forfeiture  may  relieve  shareholder  from  being  a  contributor,  1286 
Unless  shares  forfeited  ultra  vires,  ib. 
Or  fraudulently,  ib. 
Liability  of  past  members  of  companies  in  respect  of  shares  extinguished  by 

forfeiture,  when,  ib. 
It  is  ultra  vires  for  a  public  company  to  subject  itself  to  penalties,  ib. 
As  by  contracting  with  landowner,  that  land  shall  be  forfeited  if  part  of  the 

purchase-money  be  unpaid  by  Company,  ib. 
No  implied  power  in  joint-stock  company  to  forfeit  shares,  ib. 
Or  in  co-adventures  in  mining  adventure  on  the  cost-book  principle,  ib. 
Power  by  contract  to  forfeit  shares  must  be  strictly  followed,  ib. 
Laches  do  not  disentitle  shareholder  to  relief  from  invalid  forfeiture,  1287 
No  relief  against  an  Act  of  Parliament,  ib. 

As  penalties  imposed  by  a  benefit  building  society  under  ^heir  Act,  ib. 
But  fines  must  be  reasonable,  ib. 

Relief  against  re-entry  and  forfeiture  inserted  in  a  lease  pursuant  to  an  Act 
of  Parliament,  ib. 
4.  Wliat  prevents  a  party  taking  advantage  of  a  penalty  or  forfeiture. 

The  taking  advantage  of  forfeiture  may  be  prevented  by  accident,  ib. 
fraud,  ib. 
surprise,  ib. 
acquiescence,  ib. 
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PENALTIES  AND  FORFEITURES— continued. 
As  renairs  prevented  by  the  weather,  1288 

Landlord  .standing  by  inducing  Lessee  to  believe  forfeiture  would  not  be  in- 
sisted on,  ii>. 
Mere  instructions  to  agents  not  carried  out  no  excuse,  ib. 
Party  not  allowed  to  take  advantage  of  acl  of  forfeiture  <  n<-  rnraged  by  his 

agent,  il>. 
But  subsequenl  act  of  forfeiture  may  be  taken  advantage  of,  1289 
Forfeiture  by  tenant  of  a  lunatic's  estate  not  insisted  upon,  when,  ib. 
Effect  of  acquiescence  in  breach  of  covenant,  ib. 

5.  Wdirir  of  forfeiture. 

Right  to  insist  upon  a  forfeiture  when  waived  by  acceptance  of  nut  after 
forfeiture  at  law,  ib. 

Also  in  equity,  ib. 

Not  by  landlord's  distraining  for  rent,  after  action  of  ejectment,  1290 

Notice  to  repair  within  a  certain  period  when  a  waiver  of  breach  of  general 
covenant  to  repair,  ib. 

Claim  of  forfeiture  for  non-payment  of  rent  no  waiver  of  a  previous  forfeit- 
ure, 1292 

6.  Extension  of  equitable  doctrines. 

Extension  of  the  doctrines  of  equity  with  respect  to  penalties  and  forfeitures 
in  all  the  Courts  under  the  Conveyancing  and  Law  of  Property  Act,  12«J0, 
1291     1292 

Under  Settled  Land  Act,  1882—1293,  1294 

PERFORMANCE  OF  A  COVENANT. 
1.  Covenant  i»  i>tircli(t*c  and  settle  lands. 

Purchase  in  lee  of  lands  allowed  to  descend,  performance  of  a  covenant  to 
purchase  and  settle,  42!) 

Or  of  a  covenant  to  convey  and  settle,  where  covenantor  has  no  real  estate,  ib. 

Lands  purchased  of  less  value,  a  performance  pro  tanto,  ib. 

Residue  must  be  made  good  out  of  personalty  as  being  converted  into  land, 
430 

Although  heir  Vie  not  the  person  interested  in  the  performance  of  the  cov- 
enant, lands  bound  in  his  hands,  ib. 

Immaterial  whether  lands  be  or  not  purchased  within  time  appointed,  ib. 

Or  at  different  times,  in  small  parcels,  ib. 

Or  without  the  consent  ol  trustees,  though  required,  ib. 

Doctrine  applicable,  whether  money  deposited  with  trustees  to  be  laid  out 
in  land,  ib. 

Or  remains  in  the  hands  of  the  covenantor,  ib. 

Or  covenant  was  to  pay  money  to  the  trustees  to  be  laid  out  in  land,  ib. 

And  the  covenantor  did  not  pay  the  money,  but  made  a  purchase  and  no 
settlement,  ib. 

Expenditure  by  tenant  for  life  in  building  on  landsin  settlement  not  a  part 
satisfaction  of  a  covenant  to  purchase  and  settle  lands  on  same  trusts,  ib. 

Doctrine  applicable  where  the  obligation  to  purchase  arises  under  an  Act 
of  Parliament,  431 

Where  estate  covenanted  to  be  settled,  has  been  exchanged,  ib. 

Or  where  it  is  optional  to  settle  lands  or  rent-charge,  unless  intention  to 

settle  a  rent-charge  be  shown,  ib. 
Assignment  of  a  mortgage  on  an  estate  purchased,  no  objection,  ib. 

Lands  descending,  winch  covenantor  bad  at  the  time  ot  a  covenant,  point- 
ing at  a  future  purchase,  not  a  performance  of  it.  ib. 
Nor  if  lands  purchased  are  of  a  different  nature  or  tenure  from  those  cove- 
nanted to  be  purchased,  ib. 
Covenant  to  purchase  fee  simple  lands  in  possession  not  performed  by  pur- 
chase of  leaseholds  for  lives,  ib. 
Terms  of  vears,  ib. 
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PERFORMANCE  OF  A  COVENANT— continued. 

Though  with  covenant  to  purchase  fee,  ib. 

Estates  in  reversion  expectant  on  lives,  ib. 

Unless  perhaps  lives  fall  in  during  the  life  of  the  covenantor,  ib. 

Purchase  of  a  moiety  of  a  house  and  of  copyholds  not  a  satisfaction  of  c  v- 
enant  to  purchase  lands  to  be  settled  without  impeachment  of  waste, 
431,  432 

Covenant  to  purchase  lands  of  inheritance  to  put  in  strict  settlement  not 
performed  by  purchase  of  lands  in  borough  English,  432 

Covenant  to  purchase  lauds  simply,  performed  by  purchase  of  copyholds,  ib. 

Covenant  to  secure  jointure  out  of  after-acquired  estates,  applicable  to  es- 
tates then  contracted  for,  ib. 

Covenant  to  purchase  lands  a  mere  specialty  debt,  ib. 

"Will  not  create  a  lien  upon  lands  as  against  a  purchaser  or  mortgagee 
without  notice,  ib. 

Though  presumption  may  arise  that  they  were  purchased  in  performance 
of  a  covenant,  ib. 

Evidence  of  intention  to  perform  covenant  rebutted  by  sale.  ib. 

Specialty  creditors  having  no  specific  lien  on  land  purchased  cannot  com- 
plain of  presumption  of  pertormance,  ib. 

Equity  of  redemption  of  lands  purchased  in  performance  of  a  covenant  and 
subsequently  mortgaged,  liable  to  covenant,  ib. 

Price  paid  for  lands,  in  the  absence  of  fraud,  considered  their  value,  433 

Lands  purchased  by  trustees,  under  an  obligation  to  lay  out  money  in 
lands,  to  be  taken  in  fulfilment  of,  ib. 

Trust  funds,  if  improperly  invested,  will  be  followed  into  land,  ib. 

And  personal  estate  when  a  party  has  covenanted  to  settle  all  of  it,  ib. 

Purchase  by  husband,  with  consent  of  trustees  and  his  wife,  of  property 
not  authorised  by  the  settlement,  held  a  purchase  for  trustees  having 
authority  to  invest  with  consent  of  husband  and  wife,  ib. 

Further  sum  paid  by  husband  for  lands,  purchased  pursuant  to  trusts, 
considered  as  an  advancement,  ib. 
2*.   Covenant  to  leave  a  sum  of  money. 

Devolution,  by  intestacy  of  husband,  of  share  of  personalty  to  his  widow, 
equal  to  or  greater  than  the  sum  which  he  covenanted  to  leave,  or  that 
his  executor  should  pay  her,  a  performance  of  the  covenant,  433,  434 

If  share  be  less,  a  performance  pro  tanto,  434 

Immaterial  whether  wife  takes  out  administration,  ib. 

Slight  difference  between  leaving  and  paying,  or  the  time  of  payment,  in 
the  covenant,  not  attended  to,  ib. 

Doctrine  applicable  where  covenant  is  to  assure  or  bequeath  to  trustees  for 
the  wife,  ib.  , 

Or  that  executors  should  pay  her,  ib. 

Covenant  to  pay  or  assign  moiety  of  real  and  personal  estate  to  wife,  part 
performed  by  devolution  ot  one  third  of  personalty  on  husband's  intes- 
tacy, 434,  435 

A  gift  by  will,  no.ta  performance  of  covenant  to  leave  widow  a  certain  sum. 
435 

Unless  upon  a  will  becoming  inoperative,  the  personal  property  is  divisible 
according  to  the  Statute  of  Distributions,  435,  436 

Covenant  to  pay  interest  of  a  sum  of  money  for  life,  not  satisfied  by  dis- 
tributive share  on  intestacy,  436 

Or  an  annuity,  ib. 

Nor  where  husband  covenants  to  pay  a  sum  in  his  lifetime,  ib. 

Entire  covenant  not  divided  by  holding  one  part  performed,  when  another 
part  is  not,  437 

As  to  covenant  to  give  a  child  about  to  marry  an  equal  share  with  others,  ib. 

See  Satisfaction,  5. 
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PERISHABLE  PROPERTY, 

Conversion  of,  given  t  < »  persons  in  succession,  :::l 
See  Conversion  op  Residue. 

POSSIBILITY, 

Not  assignable  as  law,  83G 

Devisable  if  conferred  with  interest,  il>. 

Except  to  or  by  King,  il>. 

Assignable  in  equity,  when,  il>. 

Coupled  with  an  interest  disposable  by  deed  under  8  &  9  Vict.  c.  100,  s.  <;, 

840 
See  Equitable  Assignment. 

POWER, 

Control  of  the  Court  over  the  exercise  of,  001. 

P<  >WERS  IN  THE  NATURE  OF  A  TRUST. 
Doctrine  as  to,  109.5.     See  IMPLIED  Trust. 

PRECATORY  WORDS. 

When  they  raise  an  implied  trust,  1070.     See  IMPLIED  TRUST. 

PUBLIC  POLICY, 

Restraint  on  marriage  when  against,  181 

Assignment  when  against,  89:}.     See  Equitable  Assignment,  5 — Mar- 
riage. 

PURCHASER  WITH  NOTICE.     See  Notice. 

PURCHASE  FOR  VALUE  WITHOUT  NOTICE. 

Plea  of,  good  against  bill  for  relief  or  discovery,  5 

Upon  what  principle  it  proceeds,  ib. 

By  whom  it  may  he  set  up,  ib. 

What  constitutes  valuable  consideration,  5,  G 

When  and  how  it  must  be  paid,  G 

What  notice  prevents  a  person  pleading,  ib. 

Defence  of,  will  not  prevent  the  Court   from  protecting  property   pen- 
dente lite,  ib. 
1.    Where  plaintiff' has  the  legal  estate. 

Defence  of,  being  available  against  plaintiff,  with  legal  title  claiming  dis- 
covery and  deeds,  6,  7 

Although  the  plaintiff  be  in  possession,  7,  8,  9 

And  by  purchasers  of  personal  as  well  as  of  real  estate,  9 

Cannot  be  set  up  by  a  purchaser  of  lease  precluded  from  inquiring   into 
vendor's  title,  ib. 

1.  Exception  when  the  Court  of  Chancery  had  concurrent  jurisdiction,  ib. 
As  in  matters  of  dower,  9,  1() 

of  tithes,  ib. 

2.  Exception  when  an  equitable  remedy  is  incidental  to  legal  right. 
Defence  of  cannot  be  set  up  against  legal  mortgagee  seeking  foreclosure,  10 
Either  by  subsequent  mortgagee  or  purchaser  without  notice,  10,  11,  12 
But  legal  mortgagee  not  entitled  to  order  for  delivery  up  of  deeds,  12 

Or  to  an  order  for  sale  instead  of  foreclosure,  il>. 

Defence  of  being,  cannot  be  set  up  against  prior  incumbrance  by  person 
taking  subject  to  it,  ib. 

Semble,  since  passing  of  Judicature  Acts,  defence  in  first  class  of  eases  can- 
not now  be  raised,  ib. 

Semble,  every  case  ought  to  be  decided  on  its  own  merits,  ib. 

Effect  of  contrary  decision,  13 
2.    Where  one  of  several  incumbrancers  has  got  in  the  legal  estate. 

Purchaser  getting  in  legal  estate  at  time  of  purchase  entitled  in  priority 
and  can  plead  a  purchase  for  value  without  notice,  ib. 
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PURCHASE  FOR  VALUE  WITHOUT  NOTICE— continued. 

Also  if  he  gets  in  outstanding  legal  estate  after  purchase,  when,  14 

May  procure  legal  estate  from  unsatisfied  mortgagee,  when,  ih. 

Legal  interest  obtained  by  fraud  held  formerly  sufficient,  ih. 

Or  a  statute  obtained  by  theft,  ib. 

Such  cases  not  now  binding,  15 

Purchaser  may  get  in  legal  estate  when  his  asserted  equitable  titledepends 

upon  a  forged  will,  ib, 
Or  a  misrepresentation  of  facts  by  heir-at-law  suppressing  will,  ib. 
May  take  advantage   of  legal  estate  procured  without  notice  of  a  deed 

through  which  he  claims  disclosing  trusts,  16 
Semble,  Carter  v.  Carter  (3  K.  &  J.  617)  overruled  by  Pitcher  v.  Rawlin  (7 

L.  R.  Ch.  App.  259)— 16,  17 
Having  the  best  title  to  call  for  legal  estate  entitled  to  protection,  17 
As  when  he  has  a  declaration  of  trust  in  his  favour,  ib. 
Purchaser  not  protected  where  he  gets  legal  estate  from  trustee  with  notice 

of  trust,  ib. 
Trustee  for  successive  incumbrancers  cannot  by  conveying  legal  estate  to 

one  give  him  priority,  ib, 
Semble,  person  getting  from  a  trustee  a  term  assigned  to  attend  takes  witli 

notice,  ib. 
No  priority  gained  by  legal  estate  procured  from  a  trustee  without  value, 

though  without  notice  of  the  trust,  ib. 
Third  mortgage  without  notice  may  get  legal  estate  from  the  first  mort- 
gagee having  notice  of  the  second,  18 
According  to  dictum  of  Wood,  V.-C,  purchaser  not  protected  by  convey- 
ance of  a  satisfied  term  from  a  trustee  having  notice  of  intervening  charge 
on  trust,  18 
Or  of  a  satisfied  mortgage  from  a  mortgagee  with  like  notice,  ib. 
Semble,  dictum  overruled  in  Pitcher  v.  Bawlins,  (7  L.  R.  Ch.  App.  274,)  ib. 
Cannot  avail  himself  of  legal  estate  obtained  by  fraud,  and  not  conveyed 

to  him,  18,  19 
Tacking  abolished  by  the  Vendor  and  Purchaser  Act,  1874,  19 
Section  repealed  by  the  Land  Transfer  Act,  1875,  ib. 
Except  as  to  any  thing  duly  done  thereunder,  ib. 
Tacking  within'  the  three  Ridings  abolished  by  the  Yorkshire  Registries 

Act,  1884,  19 
Except  as  to  estates  or  interests  in  existence  prior  to  the  Act,  ib. 
3.    WJiere  the  legal  estate  in  outstanding. 

Defence  of  being,  cannot  be  set  up  against  prior  equitable  incumbrancer, 

where  legal  estate  is  outstanding  and  equities  are  equal,  19,  20,  21,  22 

Title  deeds  ordered  to  be  delivered  up  against  purchaser  when  fund  is  in 

Court,  22 
Or  legal  estate  is  outstanding,  when,  ib.     • 
Distinction  where  a  person  makes  a  subsequent  conveyance,  after  having 

conveyed  away  his  estate  either  wholly  or  partially,  ib. 
A  cestui  que  trust  of  trust  fund  misapplied,   and  replaced  out  of  other 

trust  funds  held  to  be  purchaser  for  value  without  notice,  23 
And  cestui  que  trust  of  second  fund  cannot  reclaim  it,  ib. 
Grantee  of  a  fraudulent  deed  never  in  possession  cannot  claim  to  be,  ib. 
4.    Where  tin  re  arc  circumstances  that  give  rise  to  an  equity  as  distinguished  from 
an  equitable  estate. 
Defence  of  being   maintained  when    equity  arises  to  set  aside  deed  for 

fraud,  ib. 
Of  its  having  been  executed  by  parties  in  ignorance  of  their  claims,  ib. 
Or  through  accident,  ib, 
Or  to  correct  deed  for  a  mistake,  ib. 

Equity  will   not  put  a  term  out  of  the  way  of  a  widow  claiming  dower 
aga-  i',  24 
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PURCHASE  FOB  VALUE  WITHOUT  NOTICE  -continued. 

Or  interfere  against  purchaser  as  being  bonnd  to  see  tbat  all   proceedings 

at  law  under  which  vendor  or  lessor  held  were  regular,  when,  ib. 
The  case  of  Baker  \.  Morgans,  ib. 
Commission  of  bankruptcy   not  superseded   when  there  were  purchases 

under  it,  :2."> 

5.  How  deft  nee  can  now  be  set  up. 

No  longer  l>y  plea  or  demurrer,  il>. 

Musi  lie  raised  according  to  system  of  pleading  now  in  force,  ib. 

6.  Assistance  given  by  Courts  of  Equity  to  bond  fide  purchasers. 
Equity  not  only  stands  neutral  but  will  assist  a  purchaser,  il>. 

against  ancient  statutes,  ib. 
Sleeping  mortgages  <>i'  incumbrances,  it). 

Protection  of  purchasers  agreeable  to  wisdom  of  common  law,  25 
Kepi  in  view  by  the  Legislature,  ib. 

See  Notice. 

REDEMPTION, 

Of  mortgage,  right  of  in  equity,  1183,  1216 

Nature  of  equity  of,  1190 

Equity  of  may  be  foreclosed,  1198 

Who  entitled  to,  1216 

See  Mortgage. 

REDUCTION  INTO  POSSESSION, 

Of  wile's  chose  in  action  by    her  husband.  90G     See  CHOSES  IN  ACTION  OF 
a  Married  Woman. 

RELEASE, 

Of  surety  by  giving  time  to  principal  debtor,  1124 

Release  or  composition  by  creditor  t<>  or  with  debtor,  whether  it  releases 

surety.   1  l.'>-3 
Whether  release  of  One  surety  by  the  creditor  operates  as  a  discharge  of 

another,  1139.     See  SURETY. 

RENTS, 

Relief  given    inequity  when  lands  out  of  which  they  are  payable  cannot 
be  discovered,  449,  450 

REPETITION  <  >E  LEGACIES, 

1.  Same  specific  things  cannot  be  twice  given,  354 

2.  Legacies  of  quantity  given  by  different   instruments  simpliciter,    legatee 

takes  both,  ib. 

Whether  the  subsequent  legacy  "be  the  same  amount  as  former,  ib. 

or  less.  it), 
or  larger,  ib. 

A  fortiori,  where  there  is  any  variation  as  to  time  or  mode  of  payment,  ib. 

Or  are  given  to  different  trustees,  it). 

Or  upon  or  for  different  trusts  and  purposes,  ib. 

Or  are  not  ejusdem  generis,  355 

Or   share   ot   a  residue   is   given  by  will,  and  a  pecuniary  legacy  by   a 
codicil,  ib. 

Immaterial  that  codicii"recites bequest  in  will,  il>. 

Effect  of  one  legacy  being  expressed  to  be  in   addition  to  another,  where 
the  same  expression  does  not  occur  before  iu  other  legacies,  :;.V>,  356 

Or  in  lieu  of  another,  ib. 

Legacies  of  the  same  amount  given  with  the  same  motive  expressed,  pre- 
sumption that  the  latter  is  a  repetition  :;.">(; 

Secus,  where  there  is  no  motive,  or  a  different  or  additional  motive,  though 
the  sums  be  the  same,  ib. 

Or  where  the  motive  is  the  same  if  the  sums  differ,  :>57 

559 


1380  INDEX. 

TThe  paging  refers  to  the  [*"]  pages.  ] 
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Repeated  gifts  held  substitutionary  from  changes  amongst  the  legatees, 
when,  307,  358 

From  intrinsic  evidence,  a  legacy  of  different  amount  by  a  subsequent 
instrument,  may  be  construed  as  a  substitutionary,  358 

Or  if  it  appears  the  testator  was  thereby  revising,  explaining,  or  qualifying 
his  will,  ib. 

A  bequest  referred  to  as  a  sufficient  provision  may  show  legatee  to  l>c 
entitled  to  nothing  else,  ib. 

According  to  Coote  v.  Boyd  if  the  later  instrument  being  a  mere  copy  of 
the  former  instrument,  held  substitutional,  ib. 

Secus,  where  a  sum  is  appointed  out  of  a  particular  fund,  and  a  similar 
fund  is  given  by  codicil  out  of  the  general  assets,  ib. 

Decision  of  Coote  v.  Boyd  not  applicable  if  the  latter  instrument  does  not 
extend  to  all  legatees,  and  there  is  no  explanation  of  the  omission,  358, 
359 

Two  codicils,  executed  at  the  same  time,  and  in  the  same  terms,  held 
duplicates,  359 

Secus,  if  amounts  given  to  person  and  sets  of  persons  are  different,  ib. 

Where  instruments  are  exactly  the  same,  probate  given  only  to  the  latter,  ib. 

Not  where  there  are  some  discrepancies  between,  as  equity  must  determine 
whether  the  legacies  are  cumulative  or  substitutional,  ib. 

And  parol  evidence  admissible  to  show  circumstances  of  execution,  ib. 

Whether  presumption  in  favour  of  cumulative  legacies  applies  to  a  volun- 
tary deed  capable  of  revocation  by  will  and  to  a  will  subsequently  exec- 
uted, 359,  360 

3.  Legacies  of  quantity  in  the  same  instrument,  of  equal  amount,  given  sim- 

pliciter,  the  latter  substitutionary,  360 

Although  there  are  small  differences  in  the  mode  of  the  conferring  the  lega- 
cies, ib. 

liule  the  same  as  to  annuities  of  equal  amount  given  by  the  same  instru- 
ment, ib. 

When  two  instruments  are  incorporated  in  one,  ib. 

Where  one  gift  in  a  will,  and  another  in  the  margin  of  the  will,  ib. 

Secus,  if  legacies  are  of  unequal  amount,  ib. 

4.  The  intention  from  internal  evidence  carried  into  effect,  ib. 

Effect  given  to  incomplete  codicil  made  before  the  late  Wills  Act,  only  so 

far  as  it  goes,  361 
Although  it  contain  internal  evidence  of  entirely  new  disposition,  ib. 
Two  writings  proved  as  will  and  codicil,  considered  different  instruments, 

though  on  some  paper,  ib. 
So  two  instruments  admitted  to  probate  as  one,  so  considered,  ib. 
Semble,  also,  where  testator  declares  codicil  shall  be  part  of  will,  ib. 
Tendency  to  hold  legacies  cumulative,  ib. 
Revocation  of  a  substituted  legacy  does  not  revive  former  legacy,  362 

5.  Opinion  of  Sir  J.  Leach,  as  to.  the  admission  of  extrinsic  evidence,  ib. 
Semble,  admissible  to  rebut  presumption  raised  by  Court,  and  in    support 

of  apparent  intention  of  the  testator,  362 
Not  in  opposition  to  apparent  intention,  ib. 
Extrinsic  evidence  of  circumstances  of  testator  admissible,  ib. 
6.  Substituted  and  additional  legacies,  as  a  general  rule,  liable  to  incidents 

of  former  legacy,  ib. 
Kulc  not  applicable  where  legacy  is  given  in  lieu  of  a  legacy  to  a  legatee 

predecessing  testator,  363 
Nor  where  condition  is  confined  by  will  to  legacies  hereinafter  given,  and 

an  additional  legacy  is  given  by  a  codical,  ib. 
Additional  absolute  legacy  not  cut  down  by  legacy  under  a  former  gift  to 

a  life  interest,  ib. 
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REPETITION  OF  LEGACIES  -continued. 

Where  first  gifi  is  given  absolutely  or  defeasible,  second  held  to  be  given 

cm  similar  terms,  il>. 
When  additional  legacy  absolute,  il». 

free  of  legacy  duty,  ib. 
defeasible,  ib. 

REPUTED  OWNERSHIP.    See  Equitable  Asstcxment. 

RESIDUE, 

Conversion  of,  334.     See  Conversion  of  RESIDUE. 

SALE, 

Ordered  on  suit  for  partition,  when,  458 

Hale  of  a  mortgaged  estate  when  ordered  instead  of  foreclosure,  1200,  1203, 
1215.    See  Mortgage — Partition. 

SATISFACTION, 

Definition  of,  382 

May  be  express,  ib. 

Implied,  ib. 

Implied,  divisible  into  three  classes,  ib. 
1.  As  to  satisfaction  or  ademption  of  a  legacy  by  a  portion. 

Of  a  legacy  by  a  subsequent  portion  given  by  a  parent,  ib. 

Total  if  the  portion  be  equal  to  or  greater  than  legacy;  partial  if  it  be  less, 
382,  383 

Advance  must  be  taken  at  value  when  made,  383 

Advancement  as  a  portion  made  at  other  times  than  on  marriage,  ib. 

When  described  as  a  portion  in  writing,  ib. 

Or  when  it  appears  to  be  such  by  evidence  showing  nature  of  transaction,  ib. 

Small  sums  given  by  parent  not  added  up  to  make  a  portion,  ib. 

Semble  presumption  of  satisfaction  of  legacy  raised  by  showing  subsequent 
gift  of  a  sum  of  money,  ib. 

Unless  presumption  be  rebutted  by  difference  of  the  gifts,  ib. 

Legacy  by  parent  or  person  in  loco  parentis  not  satistied  by  small  occa- 
sional gifts,  ib. 

Nor  by  a  gift  for  a  wedding  outfit,  ib. 

Or  wedding  trip,  383 

Advancement  by  portion  within  the  Statute  of  Distributions,  what  is,  ib. 

Presumption  of,  arises  where  testator  is  in  loco  parentis,  ib. 

Not  repelled  by  slight  difference  between  legacy  and  a  portion,  384 

As  by  their  being  payable  at  different  times,  ib 

Or  from  their  limitations  being  different,  384,  385 

Observations  of  Lord  St.  Leonards  on  Lord  Durham  v.   Mliarton,  385 

Legacy  to  a  daughter  absolutely,  satisfied  by  a  marriage  settlement  upon 
her  and  her  children,  ib. 

Legacy  to  a  daughter  for  life  with  remainder  to  her  children  as  a  class  sat- 
isfied pro  tanto  by  a  gift  of  a  promissory  note  to  the  father  and  mother, 
386 

Gift  simpliciter  to  a  son-in-law  after  marriage  not  an  ademption  of  a  leg- 
acy given  to  the  daughter,  ib. 

But  sum  given  to  him  in  consideration  of  a  settlement  on  the  daughter 
operates  as  an  ademption  of  a  legacy  to  her,  ib. 

Substitutionary  gift  to  issue  on  death  of  parent,  not  satisfied  by  a  gift  to 
parent  in  his  life  time,  ib. 

No  presumption  that  payment  of  a  sum  is  to  go  against  a  subsequent  leg- 
acy, 387 

Even  where  the  gift  and  legacy  are  from  parent  to  a  child,  ib. 

Secus,  where  there  is  a  contract,  when,  ib. 
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Semble  not  where  the  gift  before  the  will  is  to  the  child,  and  the  gift  by 

will  is  to  child  for  lite  remainder  to  its  issue,  ib. 
Legacy  when  adeemed  by  settlement  or  anvancement  not  set  up  by  codicil 

confirming  the  bequests  in  the  will,  ib. 
Presumption  of  satisfaction  may  be  repelled  by  intrinsic  evidence,  ib. 
As  where  bequests  and  advancement  are  not  ejusdem  generis,  ib. 
Where  legacy  is  certain,  and  advancement  depends  on  a  contingency,  388 
Unless,  perhaps,  it  is  to  be  so  remote  as  to  the  equivalent  to  an  absolute 

estate,  ib. 
Bequest  of  residue  is  satisfied  by  a  subsequent  portion,  ib. 
Either  in  full  or  pro  tanto,  ib. 
Residuary  legatees,  whether  children  or  strangers,  benefit  by  ademption 

of  an  ordinary   legacy,  ib. 
Children  only  upon  ademption  of  a  residuary  legacy,  ib. 
Legacy  to  child  limited  over  on  contingency,  adeemed  by  subsequent  ad- 
vancement to  child,  388,  389 
And  person  entitled  under  the  limitation  over  deprived  of  all  benefit,  ib. 
2.   Satisfaction  of  a  portion  by  a  legacy. 

Legacy  from  a  parent  or  person  in  loco  parentis  is  a  satisfaction  of  a  por- 
tion, when,  389 
Total,  if  the  legacy  be  equal  to,  or  greater  than  the  legacy;  pro  tanto   if 

less,  ib. 
Bequest  of  residue  will  be  a  satisfaction  w holly  or  pro  tanto,  according  to 

its  amount,  389,  390 
One  part  of  a  covenant  in  a  settlement  may  be  satisfied  by  a  bequest  and 

not  another,  390 
Provision  for  a  son  by  will  may  be  held  a  satisfaction  for  interest  under  a 

marriage  settlement  taken  by  son,  but  not  for  interest  taken  by  his  wife 

and  children,  ib. 
Provision  for  children  omitting  parent  may  be  a  satisfaction  to  them  but 

not  to  the  parent,  390,  391 
Election  by  persons  taking  under  a  will  by  way  of  satisfaction,  does  not 

affect  rights  of  other  covenantees  taking  nothing,  391 
Presumption  not  repelled  by  considerable  differences  between  portion  and 

legacy,  ib. 
Instances  given,  392 

Repelled  where  portion  is  vested,  and  legacy  is  contingent,  392 
AVhere  the  husband  and  children  take  an  interest  under  the  settlement, 

but  nothing  under  the  will,  ib. 
Repelled  by  a  charge  of  debts  before  the  gift  in  the  will.  393 
Secus,  where  covenant  is  to  pay  trustees  a  certain  share  of  covenantor's 

real  and  personal  estate,  ib. 
Presumption  more  easily  arises  where  the  settlement  precedes  the  will. 

393,  394 
Presumption  repelled  where  legacy  and  portion  not  ejusdem  generis,  391 
Secus  where  father  in  his  will  enters  into  computation  of  value  of  thing 

given,  ib. 
Effect  of  declaration  in  a  settlement,  that  advancement  by  the  parent  in 

his  lifetime  shall  be  a  satisfaction,  398 
In  such  a  case  legacy  not  considered  an  advancement  in  parent's  lifetime,  ib. 
Nor  a  fortiori  a  share  under  a  parent's  intestacy,  ib. 

What  words  in  a  declaration  held  sufficient  to  make  a  legacy  a  satisfaction,  ib. 
Presumption  when  father  donee  of  a  power  advances  money  to  a  child,  396" 

when  lebutted,  ib. 
What  evidence  of  intention  admissible,  ib. 
Evidence  may  be  rebutted,  ib. 
Presumption  of,  does  not  arise  according  to  the  law  of  Scotland,  ib. 
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Will  do  so  where  portion  is  covenanted  to  be  paid  in  Scotch  deed,  and 
legacy  is  given,  by  a  domiciled  Englishman,  Lb. 

Election — In  cases  of  satisfaction. 

An  advance  subsequent  to  a  legacy  will  be  a  satisfaction  without  reference 
to  the  wishes  of  the  donee,  ib. 

Bequest  subsequent  to  the  advance,  raises  case  of  election,  ii>. 

Distinction  between  satisfaction  and  ademption,  ib. 

Doctrine  of  election,   how  worked  out  in  cases  of  satisfaction,  397 

Determination  of  life  interest  by  election  in  singular  case,  397,  398 

Election  by  a  married  woman,  398 

Admission  of  extrinsic  evidence. 

Admission  of  evidence,  where  advance  is  not  evidenced  by  writing  to  show 
the  nature  of  the  transaction,  398,  399,  400 

Where  there  are  two  written  instruments  to  rebut  presumption  of  satisfac- 
tion, 401 

And  then  to  fortify  it,  ib. 

Admissibility  of  evidence  the  same  whether  deed  or  will  executed  first,  ib. 

Not  admissible  in  contradiction  to  a  written  instrument,  401,  402 

What  is  sufficient  to  put  a  person  in  loco  parentis,  402,  403 

Mere  relationship,  except  that  of  a  parent,  not  sufficient,  403 

Satisfaction  in  the  case  of  gifts  by  two  settlements. 

Gift  by  a  settlement  when  a  satisfaction  of  a  gift  in  a  former  settlement, 
403,  404 

When  made  by  a  parent,  ib. 

By  a  person  in  loco  parentis,  ib. 

Presumption  does  not  arise  where  distinction  between  two  gifts,  404 

Arises  less  readily  than  where  gifts  are  by  two  deeds,  ib. 

Sutisfaction  or  ademption  when  donor  or  testator  is  neither  a  parent  nor  in  loco 
parentis. 

Presumption  of  satisfaction  where  the  natural  or  assumed  relation  of  par- 
ent does  not  exist,  ib. 

Unless  where  bequest  and  advance  arc  for  the  same  purpose,  ib. 

Evidence  admissible  to  rebut  or  strengthen  the  presumption,  ib. 

Presumption  does  not  arise  where  legacy  and  advancement  are  given  for 
different  purposes,  ib. 

Or  on  different  contingencies,  ib. 
3.  Satisfaction  of  a  debt  by  a  legacy. 

Presumption  of  satisfaction  of  a  debt  by  legacy,  where  legacy  is  greater 
than  or  equal  to  debt,  404,  405 

Leaning  against  it,  405 

Legacy  less  in  amount  no  satisfaction  of  a  debt  pro  tanto,  ib. 

Except  by  arrangement  with  creditor,  ib. 

Legacy  not  a  satisfaction  of  a  debt  when  payable  at  a  different  time,  al- 
though equal  to  or  greater  than,  406 

Or  to  different  trustees,  ib. 

Where  debt  is  a  first  charge  and  the  legacy  not,  ib. 

Or  if  debt  is  to  separate  use  and  legacy  not,  ib. 

An  annuity  payable  half-yearly  under  a  covenant  not  satisfied  by  annuity 
given  by  will,  ib. 

Sums  held  in  Irust  for  a  tenant  for  life  not  satisfied  by,  absolute  legacies 
for  the  same  amount,  ib. 

Presumption  repelled  where  debt  and  legacy  not  ejusdem  generis,  ib. 

Or  when  legacy  is  not  of  same  nature,  or  co-extensive  with  debt,  407 

Or  where  a  motive  is  assigned  for  legacy,  ib. 

Or  debt  is  contracted  after  the  making  of  the  will,  ib. 

Or  where  legacy  is  contingent  or  uncertain,  ib. 

As  a  residue,  ib. 
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)   Though  the  amount  should  be  greater  than  debt,  ib. 
Or  where  the  debt  is  contingent  or  uncertain  as  a  debt  due  on  an  open  or 

running  account,  407 
Or  on  a  negotiable  bill  of  exchange,  ib. 
Secus,  where  debt  is  on  account  of  deposits  made  with  the  testator,  and  is 

only  liable  to  be  reduced  by  the  creditor  drawing  upon  him,  ib 
Legacy  to  a  member  of  a  firm  indebted  to  testator,  408 
Marriage  of  female  creditor  to  whom  legacy  is  left,  ib. 
No  presumption  of,  where  there  is  a  direction  for  payment  of  debts  and 

legacies,  ib. 
Secus,  where  debt  was  contracted  after  will,  and  legacy  given  to  debtor, 

codicil  to  creditor,  ib. 
As  to  effect  of  a  direction  to  pay  debts  alone,  ib. 
Whether  a  charge  of  debts  includes  liability  for  payment  of  a  sum  after 

decease,  409 
Legacy  from  parent  to  child,  as  regards  a  satisfaction  of  a  debt,  upon  the 

same  footing  as  that  to  a  stranger,  ib. 
So  is  a  legacy  to  a  wife,  410 
Rule  applicable  where  the  debt  is  an  annuity,  and  an  annuity  is  given  by 

will,  ib. 
Advancement  to  a  child  during  the  life  of  the  parent,  equal  to  or  greater 

than  the  debt,  a  satisfaction,  ib. 
Though  made  in  consideration  of  natural  love  and  affection,  ib. 
Or  of  property  settled  by  the  other  party,  ib. 
Or  though  husband  of  a  daughter  be  ignorant  of  the  debt,  ib. 
Previous  advances  by  a  father  no  satisfaction  of  a  subsequently  incurred 

debt,  ib. 
Presumption  of,  only  arises  where  party  making  a  payment  is  bound  to 

pay,  411 
Or  is  owner  of  an  estate  charged  with  payment,  ib. 
Legacy  to  wife  does  not  satisfy  debt  due  to  husband,  ib. 
Or  to  cestui  que  trust  does  not  satisfy  debt  to  trustees,  ib. 
Evidence  admissible  to  rebut,  and  then  to  fortify  presumption  of  satis- 
faction of  a  debt,  ib. 
Not  to  show  intention  to  satisfy  debt  where  presumption  does  not  arise,  ib. 

See  Performance  of  a  Covenant. 

SEARCHES, 

In  Central  Office  of  Supreme  Court,  80 
For  entries  of  judgment,  ib. 

lis  pendens,  ib. 

deeds,  ib. 

other  matters  or  documents,  ib. 
As  to  searches  to  be  made  by  a  purchaser,  81 

SEPARATION  OF  HUSBAND  AND  WIFE, 

Conditions  annexed  the  gifts  for  the  purpose  of  effecting,  between  husband 

and  wife,  void,  211,  212 
Secus,  where  there  is  a  bequest  to  husband  and  wife  if  living  separate  on 

testator's  death,  212 
Mere  agreement  for,  invalid,  945 
Contract  founded  on  that  motive  enforced,  ib. 

Distinction  between  a  deed  actually  executed  and  an  agreement  for,  946 
Trusts  of  deed  for,  though  not  tor  value  carried  into  effect,  ib. 
Contract  to  execute  deed  for,  enforced,  ib. 
But  stipulations  must  not  be  contrary  to  law,  ib. 
Or  in  contravention  of  public  policy,  ib. 
Intervention   of  Trustees    not  now  held  necessary  to  the  validity  of  an 

agreement  for  separation,  ib. 
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SEPARATION  OF  HUSBAND  AND  W lXU— continued. 

Semble,  married   woman  alone  can  enter  into  such  a  contract  with   her 

husband,  ib. 
Must  be  founded  on  a  valuable  consideration,  947 
As  a  covenant  by  wile's  trustees  with  husband  to  indemnify  hiin  from  wile  s 

debts,  ib. 
Even  when  conditional  on  annuity  to  be  secured,  ib. 
A  contract  by  a  third  party  to  pay  husband's  debts,   ib. 
By  wile's  father  and  husband  to  pay  costs  of  separation  deed  Ln  moieties,  ib. 
Or  agreement  that  deed  of  separation  should  contain  all  usual  and  proper 

clauses,  ib. 
Staying  suit  for  nullity  of  marriage  instituted  l>y  wife,  ib. 
Or  a  suit  against  husband  for  a  divorce  a  mensa  et  thoro,  ib. 
A  fortiori  specific  performance  of  an  agreement  for,  decreed  when  partially 

performed,  948 
Agreement  by  wife  to  having  separate  property,  with  a  restraint  upon  an- 
ticipation, to  indemnify  husband  against  debts  will  not  amount   to  a 
valuable  consideration,  ib. 
Contract  not  enforced  if  there  be  any  illegal  stipulation  in  it,  ib. 
As  formerly  that  wife  should  have  sole  custody  of  children,  ib, 
Such  agreement  rendered  valid  by  36  Vict.  c.  12.  949 

Agreement  by  husbaud  to  withdraw  from  suit  for  dissolution  in  considera- 
tion of  money  from  co-respondent,  void  as  against  public  policy,  ib. 
AVhere  separation  deed  is  actually  executed,  lawful  stipulations  enforced, 

although  some  are  ^contrary  to  the  law,  ib. 
Or  public  policy,  ib. 

Deed  of,  in  contemplation  of  illicit  intercourse  by  wife,  void,  ib. 
Or  in  consideration  of  a  false  assurance  that   wife   has   not  committed 

adultery,  950 
Covenant'by  husband  in  a  separation  deed  to  pay  wife  an  annuity,  valid,  ib. 
Though  his' liability  is  not  restricted  to  the  time  she  may  be  chaste,  ib. 
And  annuity  is  payable  though  wife  afterwards  commits  adultery,  ib. 
Unless  covenant  was  inserted  in  order  that  she  might  commit  adultery,  ib. 
Deed  of  separation  answer  to  husband  seeking  his  wife  by  habeas  corpus,  ib. 
Deed  of  separation  no  bar  to  proceedings  in  an  Ecclesiastical  Court  for  re- 

stitution  of  conjugal  rights,  ib. 
But  equity  would  have  enjoined  parties  from  proceeding  in  the  Ecclesias- 
tical Court  in  breach  of  contract,  950 
But  not  since  passing  of  the  Judicary  Act,  1873, 
Breach  of  covenant  not  to  sue  for  restitution  of  conjugal  rights  can  now  be 

pleaded  in  the  Divorce  Court,  ib. 
Defence  how  made,  ib. 
Deed  of  separation  enforced  notwithstanding  trifling  breaches  of  contract 

on  the  part  of  the  husband,  591 
Husband  restrained  from  molesting  wife  contrary  to  a  covenant  in  deed  of 

separation,  ib. 
Or  a  wife  from  molesting  her  husband,  ib. 
Suit  by  a   wife  for  a  judical  separation,    no  breach  of  a  covenant  not  to 

molest  or  disturb,  ib. 
Nor  is  adultery  by  wife,  ib. 

Though  followed  by  the  birth  of  a  spurious  child,  ib. 
Secus.  if  such  child' is  put  forward  as  that  other  husband,  ib. 
A  fortiori  if  it  be  with  intent  to  claim  title  or  property,  ib. 
Trifling  breaches  of  covenant  by  husband  will  not  debar  him  from  enforc- 
ing deed  for,  ib. 
Or  in  restraining  his  wife  from  commencing  an  action  for  the  restitution  of 

conjugal   rights,  ib. 
Necessary  that   wife  should  accept  provisions  of  separation  deed,  when, 
951,  952 
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SEPARATION  OF  HUSBAND  AND  WIFE— continued. 

Action  on  covenant  in  a  separation  deed  should  be  brought  against  hus- 
band by  the  trustees,  952 

On  their  refusal  by  the  wife,  ib.  * 

Relation  of  husband  and  wife  not  altered  by  contract  for  separation,  ib. 

Husband  remains   liable  to  wife's  debts,  unless  her  allowance  is  ample, 
and  paid  regularly,  ib. 

Deed  of  separation  does  not  amount  to  licence  to  commit  adultery,  ib. 

no  bar  to  action  by  husband   for  the  seduction  of  his 
wife,  ib.. 

Nor,  in  the  absence  of  express  stipulations,  to  wife's  claiming  her  share 
under  the  Statute  of  Distributions,  ib. 

Discovery  of  misconduct  not  contemplated  in  deed  for,  may  prevent  its  be- 
ing set  up  as  a  bar  to  proceedings  contrary  to  a  covenant  therein,  953 

Also  improper  conduct  subsequent  to  the  execution  of  the  separation  deed, 
953,  954 

When  wife  on  large  accession  by  husband  to  property  after  deed  for,  may 
become  entitled  to  a  larger  allowance,  954 

When  husband  after,  on  his  obtaining  a  dissolution  of  marriage  on  his  wife 
committing  adultery  may  ask  increased  allowance  from  Court,  ib. 

Also  for  the  issue  of  the  marriage,  ib. 

Wife's  allowance  under  a  separation  deed  not  increased  on  a  dissolution  of 
the  marriage  by  reason  of  her  adultery,  ib. 

Although   in  the  meantime  he  may  have  acquired  a  large  accession  of 
property,  ib. 

Nor  can  she  claim  alimony  pendente  lite  estimated  on  present  income  of 
husband,  954 

Licence  to  commit  adultery  in  a  deed  of,  a  bar  to  a  suit  for,  when,  ib, 

Contract  for,  founded  merely  on  a  voluntary  separation,  not  binding  against 
husband's  creditors,  955 

Or  subsequent  purchasers  or  mortgagees,  ib. 

Secus,  where  the  consideration  is  valuable,  ib. 

As  an  indemnity  against  wife's  debts,  ib. 

The  relinquishment  of  alimony  by  wife,  ib. 

Or  the  compromise  of  a  suit,  ib. 

Distinction  between  contracts  for  immediate  and  for  future  separation,  ib. 

Contracts  for  future  separation  invalid,  ib. 

Unless,  perhaps,  an  allowance  when  it  is  to  take  place  with  the  approba- 
tion of  trustees,  ib. 

Where  no  separation  takes  place,  deed  for  void,  when,  ib. 

Reconciliation  by  cohabitation  avoids  contract  for  separation,  955. 

Secus,  where  there  is  merely  a  reconciliation  by  letter  without  cohabita- 
tion, 956 

Or  the  parties  live  in  the  same  house  without  reconciliation,  ib. 

Trusts  providing  for  husband  and  child,  out  of  wife's  property  in  a  deed  on, 
not  avoided  by  a  subsequent  reconciliation,  ib. 

Trusts  for  continuing  payment  to  wife  in  the  event  of  reconciliation  not 
illegal,  ib. . 

And  parol  contract  to  continue  a  payment  to  wife  on  reconciliation  en- 
forced, when.  ib. 

Adultery  of  wife  no  bar  to  proceedings  under  contract  for  separation,  ib. 

Wife  may  take  proceedings  under  deed  for,  notwithstanding  her  adultery,  ib. 

And  no  defence  can  be  set  up  to  the  act  by  a  plea  of  the  wife's  adultery,  ib. 

A  divorce  a  mensa  et  thoro,  ib. 

A  dissolution  of  the  marriage,  ib. 

Trustees  may  proceed  for  arrears  of  separate  maintenance  under  a  deed 
for,  ib. 

Unless  liability  under  covenant  be  unmistakably  limited,  ib. 
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SEPARATION  OF  HUSBAND  AND  WIFE— continued. 

Covenants  to  pay  an  annuity  t<»  the  wife,  and  thai  h  Lfe  shall  not  molest  t Le- 
the husband  are  independent,  Lb, 

Breach  of  covenant  that  wife  .shall  not  molest  the  husband,  no  answer  to 
an  action  on  the  annuity,  ib. 

Annuity  to  wife  while  chaste,  or  until  reconciliation,  capable  of  heing 
proved  against  husband  on  bis  bankruptcy,  ib. 

Family  arrangement  in  Joddrell  v.  Joddrell,  956,  u~>~,  958 

Power  of  Court  to  vary  in  case  of  dissolution  of  marriage,  ib. 

Ante-nuptial  settlements,  ib. 

Post-nuptial  settlements  including  deeds  of  separation,  ib. 

Absolute  discretion  of  Court,  having  regard  to  conduct  ol  parties,  ib. 

Court  has  no  such  power  in  the  case  of  judical  separation,  ib. 

Husband  liable  to  payment  of  alimony  although  made  a  bankrupt,  956',  957, 
958 

As  to  construction  of  deeds  of  separation,  959 

Judicial  separation  of  husband  and  wife,  how  now  regulated,  ib. 

Deed  for,  not  acted  upon,  no  ground  lor  refusing  of  relief  to  the  wife  sub- 
sequently deserted  by  her  husband,  ib. 

Settled  property  where  ordered  to  be  re-assigned  t.>  wife  free  from  trusts,  ib 

SOLICITOR, 

Acting  as  trustee  can  ordinarily  charge  for  expenses  and  costs  out  of  pocket, 

only,  21/,  218 
In  what  cases  allowed  to  do  so,  ib. 

See  Trustee. 

SOLICITOR'S  LIEN.     See  Lien  of  Solicitor  for  Costs. 

SPECIALTY  DEBTS. 

And  simple  contract  debts  now  payable  pari  passu.     See  MARSHALLING. 

SPECIFIC  LEGACY.    See  Legacy. 

SPECIFIC  PERFORMANCE. 

1.  Often  decreed  in  equity  when  damages  could  not  be  had  at  law,  555 

Where  steps  towards  completion  thereof  not  taken  at  time  agreed  upon,  ib. 

Where  contract  not  completed  at  the  time  mentioned,  ib. 

Where  vendor  has  not  the  same  interest  in  the  estate  as  he  contracted  to  sell, 
ib. 

Or  there  is  a  deficiency  in  the  quality  or  quantity  thereof,  ib. 

Stipulations  as  to  time  or  otherwise  under  the  Judicature  Acts  construed 
in  all  the  courts  as  formerly  in  equity,  555,  556 

At  law  previous  to  Judicature  Acts  time  always  of  the  essence  of  the  con- 
tract. 556 

Objection  as  to  delay  inequity  arising  from  the  conduct  of  either  party. 

Ordinarily  in  equity  time  not  of  the  essence  of  the  contract,  ib. 

Time  mentioned  as  in  a  mortgage  considered  only  formal,  557 

Relief  and  specific  performance  in  equity  notwithstanding  failure  to  keep 
dates  in  contract,  ib. 

At  law  purchaser  might  recover  his  deposit,  unless  abstract  and  title  deeds 
were  ready  at  the  time  appointed,  ib. 

In  equity,  time  would  be  considered  as  waived,  unless  the  purchaser  then 
asked  for  them,  ib. 

Or  at  a  day  which  would  leave  sufficient  time  to  complete  contract,  ib. 

Time  waived,  by  not  objecting  to  take;  abstract  after  the  appointed  day.  ib. 

If  abstract  not  sent  at  a  specified  time,  purchaser  not  bound  to  take  objec- 
tions by  the  time  limited,  ib. 

Though  time  for  doing  so  made  of  the  essence  of  the  contract,  ib. 

When  objections  will  be  considered  as  waived,  558 
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Specific  performance  not  decreed  where  there  have  heen  laches  on  the  part 
of  the  vendor,  and  the  defendant  has  demanded  his  deposit,  ib. 

And  purchaser  not  restrained  from  recovering  his  deposit,  558 

Secus,  if  vendor  has  endeavored  to  make  out  his  title,  ib. 

And  has  not  been  guilty  of  gross  laches  or  negligence,  ib. 

Although  repairs  to  house  described  as  being  in  good  repair  cannot  be  fin- 
ished before  time  for  completion  of  contract,  ib. 

Or  lease  be  not  expired  when  purchaser  was  to  be  put  into  possession,  ib. 

Unless  it  be  shown  that  purchaser  wanted  house  for  his  own  occupation,  ib. 

As  a  rule  unreasonable  delay  by  either  party  a  bar  to,  ib. 

Party  seeking  must  be  ready,  desirous,  prompt,  and  eager,  ib. 

Continual  claim  for,  without  active  steps,  not  sufficient,  559 

Disputes  between  vendor  and  mortgagee  not  a  sufficient  excuse  for  delay 
by  purchaser,  ib. 

Bill  for  specific  performance  should  be  filed  within  a  year,  ib. 

Relaxation  of  the  rule  when  it  would  work  injustice,  ib. 

Specific  performance  not  decreed  where  purchaser  lies  by  and  delays  com- 
pleting, ib. 

Though  he  has  paid  part  of  his  purchase-money,  ib. 

Or  where  he  has  taken  trifling  objections,  especially  if  value  of  property  has 
increased,  560 

Or  he  has  not  been  able  to  pay  the  purchase-money,  ib. 

Inadequacy  or  exorbitancy  of  price  taken  into  consideration,  ib. 

Purchaser  in  possession  under  contract  will  not  by  delay  lose  his  right  to, 
when,  ib. 

Secus,  where  a  tenant  in  possession  contracts  for  interest  of  his  landlord, 
560,  561 

Payment  of  rent  after  continuance  in  possession,  evidence  of  tenancy,  561 

Mere  expenditure  of  money  on  property  immaterial,  ib. 

As  to  delay  arising  from  the  state  of  the  title. 

As  a  rule  delay  from  the  state  of  the  title  no  objection  to,  where  time  not  of 
the  essence  of  contract,  ib. 

Vendor  allowed  further  time  occasionally,  ib. 

Title  shown  when  certificate  or  report  made,  sufficient,  ib. 

Time  allowed  to  get  in  term  or  take  out  administration,  562 

Or  obtain  an  Act  of  Parliament,  520 

Purchaser  cannot  object  on  account  of  outstanding  title  which  he  has  bought 
in,  ib. 

If  title  not  shown  until  after  a  bill  filed,  vendor  liable  to  costs  up  to  time 
when  he  showed  a  title,  ib. 

Unless  suit  was  occasioned  by  conduct  of  the  purchaser,  ib. 

Or  where  requisitions  were  not  made  until  after  the  bill  was  filed,  ib. 

Gr  where  abatement  or  compensation  improperly  claimed  by  purchasers,  ib. 

Exception  where  vendor  might  have  discovered  defect  in  the  title  before 
selling,  ib. 

Rule  not  to  be  extended,  ib. 

Time  not  allowed  where  a  new  suit  is  necessary,  562,  563 

Or  an  account  of  debts  remains  to  be  taken  in  a  suit,  ib. 

Purchaser  may  repudiate  contract,  where  vendor  has  no  power  to  convey, 
563 

And  can  compel  no  other  person  to  do  so,  ib. 

Compensation  for  delay. 

General  rule,  that,  from  the  time  when  contract  should,  have  been  com- 
pleted, purchaser  is  entitled  to  rents  and  profits,  ib. 

Vendor  entitled  to  interest  on  purchase-money  from  the  same  time  ib. 

Whether  the  estate  be  in  possession  or  reversion,  564 

Even  if  money  be  lying  dead,  If  delay  be  through  purchaser's  fault,  ib. 
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SPECIFIC  PERFORMANCE— continued. 

Secus,  if  vendor's,  ib. 

Purchaser  should  give  notice  thai  money  is  lying  dead,  ib. 

Bui  he  mnfll  pay  interest  if  he  has  not  appropriated  money  for  vendor,  ib. 

Or  has  profited  by  it,  il). 

Purchaser  giving  not  ice  to  vendor  in  default  of  deposit  of  purchase-money 
in  a  hank  Dot  liable  to  interest,  ib. 

Although  in  receipt  of  the  rents  and  profits,  ib. 

Or  contract   provides  for  his  payment  of  interest  on  non-completion  from 
any  cause  whatever,  ib. 

The  vendor,  however,  is  entitled    lo  the  interest  of  the  deposit .   ib. 

Where  default  made  In  paying  purchase-money  vendor  not  hound  to  give 
possession,  ib. 

Nor  to  pay  occupation  rent,  when,  565 

Though  purchaser  bound  to  pay  interest,  ib. 

"Where  no  time  fixed  for  completion,    in  ordinary  contracts,  interest  paya- 
ble for  the  time  purchaser  might  prudently  take  possession,  ib. 

Especially  if  he  has  received  the  rents  and   profits,  ib. 

Also  where  lands  are  taken  possession  of  by  company  under  compulsory 
powers,  ib. 

Though  price  be  not  ascertained  by  verdict,  ib. 

Interest  payable  Irom  date  of  verdict  though  possession  not  obtained  till 
afterwards,  ib. 

As  on  the  expiration  of  tenancies,  ib. 

Purchaser  not  bound  to  take  possession,  nor  to  pay  interest,  while  there  is 
a  weighty  objection  to  title,  ib. 

Upon  the  side  of  a  reversion,  interest  payable  from  the  time  appointed  for 
completing,  ib. 

When  payable  on  sales  by  order  of  Court,  566 

"When  the  estate  is  in  possession,  ib. 

"When  it  is  in  reversion,  ib. 

Interest,  if  more  than  rents  and  profits,  when  payable  if  there  be  a  stipu- 
lation that  it  is  to  be  payable  '*  from  whatever  cause  delay  arises,"  ib. 

Where  delay  attributable  to  fraud  or  wilful  default  of  the  vendor,  ib. 

Where  occasioned  by  the  state  of  the  title,  ib. 

A  stipulation  for  increasing  interest  on  non-performance  of  contract  by 
purchaser  valid.  567 

Compensation  for  deterioration  of  property  by  dilapidations  allowed   to 
purchaser,  ib. 

Where  occasioned  by  his  mismanagement  or  unhusbandlike  conduct,  567 

Interest  on  amount  fixed  for  compensation  payable  from  time  of  purchase- 
money  by  order  of  Court,  ib. 

Purchaser  not  entitled  to  compensation  for  deterioration  alter  he  took  pos- 
session, ib. 

Or  ought  to  have  done  so,  ib. 

Or  if  he  has  occasioned  deterioration  by  causing  tenant  to  quit  before com- 

.    pletion,  ib. 

Where  timber  is  blown  down  after  contract  it  belongs  to  purchaser,  ib. 

Common  timber,  if  felled  after  contract  by  vendor,  compensation  must  be 
made  to  the  purchaser.  568 

Fall  of  ornamental  timber  by  vendor,  ground  for  rescinding  contract,  ib. 
Purchaser  cannot  be  called  upon  to  pay  for  Improvements  after  contract,  ib. 
Expenses  and  outgoings  in  the  absence  oJ  stipulation  until  good  titleshown 
borne  by  vendor,  ib. 

Vendor  of  manor  entitled  to  what  fines  after  the  contract,  ib. 

Purchaser  not  entitled,  in  the  absence  of  contract,  to  the  benefit  of  insur- 
ance on  a  house  burnt  down,  ib. 

Nor  to  a  re-instatement  of  the  premises,  ib. 
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Insurance  company  not  entitled  to  recover  the  insurance  money  from  the 
vendor,  ih. 

Either  for  their  own  benefit,  ib. 

Or  as  trustees  for  the  purchaser,  ih. 

When  time  is  in  equity  of  the  essence  of  the  contract  from  the  nature  of  ih& prop- 
erty. 

Time  of  the  essence  of  the  contract  if  value  of  property  varies  with  effluxion 
of  time,  569 

As  in  contracts  for  a  sale  of  reversion,  ib. 

Or  for  a  lease  from  an  ecclesiastical  corporation,  ib. 

Or  where  property  fluctuates  in  value,  ib. 

As  in  mines,  a  mining  lease,  and  works,  ib. 

Is  of  a  wasting  character  as  a  life  estate,  or  life  annuity,  ib. 

A  short  leasehold,  ib. 

An  estate  wanted  for  commercial  purposes,  ib. 

Or  with  a  view  to  immediate  residence,  ib. 

Or  with  some  other  immediate  object  and  view,  ib. 

Or  if  estate  is  sold  for  the  purpose  of  paying  debts  bearing  high  interest, 
570 

Not  where  land  is  bought  for  the  purpose  of  building  a  house  for  a  resi- 
dence, ib. 

Secus,  on  sale  of  a  public-house  as  a  going  concern,  ib. 

Purchaser  entitled  to  repudiate  contract  if  vendor  cannot  transfer  licence, 
ib. 

Time  essential  in  contracts  for  working  collieries,  ib. 

For  monies  to  be  applied  towards  obtaining  patents,  ib. 

In  purchase  of  shares  in  a  company  forfeitable  on  non-payment  of  calls,  ib. 

Conduct  may  show  that  time  was  not  intended  to  be  essential  even  where 
the  nature  of  the  property  makes  it  ordinarily  so,  570 

Option  under  a  right  of  pre-emption  must  be  exercised  within  time  pre- 
scribed, 571 

As  also  option  to  convert  loan  notes  into  shares,  ib. 

Also  option  to  dissenting  members  to  retire  from  company  at  a  certain 
time,  ib. 

Compensation  for  possession  not  having  been  given,  when  decreed,  ib. 

"When  time  essence  of  the  contract,  ib. 

Time  made  of  the  essence  of  the  contract  by  agreement. 

Time  may  in  equity  be  made  by  agreement  of  the  essence  of  the  contract, 
571,  572 

As  that  agreement  shall  be  void  unless  purchase  completed  on  a  certain 
day,  572 

Also  when  such  stipulation  is  for  payment  of  deposit,  ib. 

the  balance  of  the  purchase-money,  ib. 

Or  in  covenants  for  renewal  of  leases,  ib. 

But  stipulation  must  be  strict,  ib. 

Mere  statement  that  conditions  will  be  delivered  on  or  before  a  particular 
day  not  sufficient,  ib. 

Though  purchaser,  on  expiration  of  time,  gave  notice  that  he  would  not 
proceed,  ib. 

Mention  of  day  for  completion  of  contract  not  sufficient,  ib. 

Or  that  possession  is  to  be  delivered  on  a  certain  day,  ib. 

When  time  made  essential  for  one  step  towards  completion  presumed  not 
to  be  so  for  other  steps,  573 

Time  for  payment  of  purchase-money  not  essential  where  there  is  a  proviso 
for  payment  of  interest  thereon  if  not  then  paid,  ib. 

Though  time  not  originally  essential,  party  has  a  right  after  improper  de- 
lay to  fix  time  for  completion,  ib. 
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Time  so  fixed  essential,  it). 

But  it  must  be  reasonable,  il). 

Time  though  essential  may  by  subsequent  agreement  be  enlarged,  573,  571 

Or  waived,  574 

Negotiation,  after  time  fixed  for  completion  passes,  amounts  to  a 
waiver,  Lb. 

Unless  negotiations  were  without  were  -without  prejudice,  ib. 

Waiver  of  objection  as  to  delay  by  purchaser  receiving  abstract  then  know- 
ing objections  to  title,  ib. 

Or  receiving  it  after  the  day  appointed,  ib. 

Or  proceeding  with  the  purchase  after  time  fixed  for  completion,  ib. 

Purchaser  proceeding  under  protest,  it). 

Waiver  by  vendor  receiving  requisitions  after  the  time  specified,  ib. 

Unless  he  reserves  his  right  under  the  conditions,  it). 

Kight  to  enforce,  may  be  lost  by  acquiescence  in  notice  to  abandon  con- 
tract, ib. 

Vendor  may  enlarge  time  for  objections,  it). 

Purchaser  may  waive  objections  to  title  by  taking  forcible  possession,  474, 
475 

Secus,  if  he  takes  possession  with  consent  of  the  vendor,  ib. 

Or  under  terms  of  the  contract,  ib. 

At  any  rate,  if  he  knows  that  objections  are  removable,  ib. 

Not  if  he  knows  objections  are  irremovable,  it). 

As  the  existence  of  a  sporting  right  by  third  person,  ib. 

Abandonment  of  contract  by  vendor  turning  purchaser  out  of  possession, 
when,  ib. 

Not  by  an  unpaid  vendor  giving  notice  to  tenants  not  to  pay  rents  to  the 
purchaser,  it). 

Vendor  can  rescind  when  purchase-money  not  likely  to  be  paid  for  a  long 
time,  ib. 

As  on  the  bankruptcy  of  the  purchaser,  ib. 

His  death  and  inability  of  his  representatives  to  get  in  his  assets,  ib. 

Omission  to  require  repayment  of  deposit  does  not  affect  right  to  rescind, 
576 

When  vendor's  bill  dismissed  for  laches  no  order  made  for  return  of  de- 
posit, ib. 

Party  must  show  on  his  pleadings  how  he  means  to  use  facts  alleging 
waiver  of  title,  ib. 

Exception  from  rule  that  time  may  be  made  of  the  essence  of  the  contract 
in  case  of  fraud,  it). 

As  where  conditions  framed  so  as  to  suppress  and  mask  latent  tin. ct  in  the 
title,  ib. 

Where  the  vendor  has  not  the  same  interest  in  the  estate  as  he  has  contracted  to 
sell,  or  there  is  some  deficiency  in  the  quantity  or  quality  thereof. 

Where  the  vendor  seeks  specific  performance. 

Where  vendor  bad  not  the  same  interest  as  he  contracted  to  sell,  purchaser 
might  formerly  recover  deposit  at  law,  ib. 

As  when  term  of  years  sold  was  of  less  duration  than  represented  to  be,  it). 

Even  though  vendor  might  offer  compensation,  ib. 

But,  in  equity,  vendor  may  compel  specific  performance  with  compensa- 
tion, ib. 

Secus,  if  the  failure  to  perform  the  contract  was  substantial  and  docs  not 
admit  oi  compensation,  il>. 

As  where  vendor  has  a  much  shorter  term  than  he  contracted  to  sell,  it). 

Vendor  must  in  the  absence  of  contract  show  that  he  holds  lease  direct 
from  freeholder,  ib, 

Or  copyholder  under  licence  from  the  lord,  ib. 
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Conditions  against  error  vitiating  sale  enables  vendor  to  insist  on,  ib. 

Refused  in  Madely  v.  Booth  [2  De  G.  &  Sni.  71 8J,  though  compensation 
offered  by  plain  tlf,  ib. 

That  case  since  disapproved  of,  ib. 

Purchaser  cannot  refuse  to  take  derivative  lease  described  as  property  held 
under  a  lease,  ib. 

Purchaser  not  bound  to  take  land  of  a  different  tenure,  ib. 

As  leaseholds  instead  of  freeholds,  576 

Nor  copyholds  instead  of  freeholds,  ib, 

Unless  compelled  by  the  conditions  of  sale,  ib. 

Nor  freeholds  instead  of  copyholds,  ib. 

Unless  represented  as  copyholds  equal  in  value  to  freeholds,  ib. 

Or  there  be  a  stipulation  rendering  contract  void  if  part  of  the  estate 
should  be  freehold,  ib. 

Purchaser  not  forced  to  take  perpetual  rent-charge  instead  of  fee,  ib. 

Objections  to  tenure  may  be  waived,  579  . 

If  not,  purchaser  entitled  to  compensation  if  specific  performances  decreed, 
ib. 

Purchaser  of  entirety  not  compelled  to  take  undivided  share,  ib 

Nor  a  remainder,  instead  of  estate  in  possession,  ib. 

Nor,  if  not  mentioned  in  the  particular,  an  estate  subject  to  right  ol  sport- 
ing, ib. 

Or  to  an  undisclosed  right  of  digging  for  mines,  ib. 

Or  to  restrictive  covenants,  ib. 

Or  reservation  of  minerals,  ib. 

Nor  a  mere  sheep-walk  instead  of  a  freehold,  ib. 

Nor  an  estate  liable  to  the  repairs  of  a  chancel,  ib. 

Nor  land-tax  wrongly  described  as  charged  on  particular  property,  ib. 

Not  decreed  where  ground  rents  not  disclosed,  ib. 

Eut  specific  performance,  with  compensation,  will  be  decreed  if  there  are 
undisclosed  quit-rents  and  rent-charges,  when,  ib. 

Or  rent-charge  in  lieu  of  tithes,  where  lands  are  sold  as  tithe-free,  580 

Mistake  as  to  amount  of  quit-rents  a  matter  of  compensation  in  equity,  ib. 

Fatal  objections  at  law,  previous  to  Judicature  Act,  ib. 

Not  decreed  where  there  were  undisclosed  leases  for  lives  at  a  low  rent,  ib. 

Specific  performance  with  compensation  decreed,  where  title  to  small  por- 
tion of  estate  cannot  be  made,  ib. 

Unless  material  to  the  enjoiment  of  the  rest,  ib. 

So^vhere  good  title  cannot  be  made,  to  a  small  adjunct  to  the  estate  unless 
essential  to  its  enjoyment,  581 

Secus,  where  vendors  have  contracted  to  make  a  good  title  to  all  the  lands 
in  the  contract,  ib. 

Or  where  two  distinct  estates  are  purchased  for  one  sum,  582 

Decreed  of  lots  sold  by  auction  to  which  a  good  title  made,  ib. 

Unless  complicated  with  the  others  to  which  a  good  title  not  made,  ib. 

Purchaser  entitled  to  compensation  for  deficiency  in  acreage,  when,  ib. 

Purchasei  after  conveyance  of  lands  described  as  "of  or  about  a  certain 
acreage"  not  entitled  to  compensation,  though  less  than  described,  ib. 

Where  lands  not  conveyed  entitled  to  an  abatement  for  a  deficiency  583 

Unless  it  were  trifling,  ib. 

Vendor  not  protected  if  he  knew  the  true  quantity,  583 

Abatement  in  purchase-money  of  collieriers  where  income  was  described 
as  greatly  in  excess  of  fact,  ib. 

No  inference  as  to  knowledge  of  admeasurement  arises  from  intimate  ac- 
quaintance of  purchaser  with  land,  ib. 

Or  even  that  he  was  the  occupier  thereof,  ib. 

Vendor  cannot  compel  specific  performance  where  acreage  is  greater  than 
described,  on  payment  of  larger  price,  ib. 
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Though  there  was  the  usual  condition  for  compensation  for  misdescription, 
ih. 

Bat  purchaser  entitled  to  without  paying  compensation,  when,  584 

By  good  title  is  meant  having  regard  to  the  contract,  ih. 

How  to  prevent  objections  waived   before  suit,  being  raised  upon  an  in- 
quiry as  to  title,  ih. 

Purchaser  in   the  absence  of  mistatements  by  vendor,  cannot  complain  if 
he  is  aware  of  a  defect  in  title,  ih. 

Or  has  notice  by  reason  of  its  being  patent,  ih. 

Not  bound  by  ambiguous  particulars  if  ignorant  of  true  facts,  ih. 

Secus,  if  he  were  aware  of  the  real  facts,  585 

Where  actual  mistatemeni    made  by  vendor  in  contract,  evidence  not  ad- 
missible to  show  that  purchaser  was  aware  of  actual  facts,  ib. 
Where  purchaser  seeks  specific  performance. 

Purchaser  can  generally   obtain  specific  performance,  with  compensation 
for  deficiency,  585,  586 

Though  vendor  could  not,  586 

As  when  fee  simple  is  contracted  to  be  sold  by  a  tenant  for  life,  ib. 

Tenant  pour  autre  vie,  ib. 

Tenant  in  fee  subject  to  life  interest,  ib. 

Or  dower,  ib. 

Tenant  for  years,  ih. 

Purchaser  of  fee  simple  can  compel  an  assignment  of  term,  ib. 

Lease  contracted  for  must  be  granted  as  far  as  estate  or  power  of  lessor 
extends,  ib. 

Purchaser  of  entirety  may  take  what  he  can  get  with   compensation,   587 

Purchaser  from  two  persons  what  he  can  get  from  one,  ib. 

Remarks  on  WheaUey  v.  Hlade  (4  Sim.  126),  ib. 

Entitled  to,  with  compensation  for  undisclosed  rights,  ib. 

As  a  right  to  dig  for  mines,  ib, 

Not  entitled  to,  where  the  title  of  the  vendor  is  doubtful  or  defective,  588 

Or  where  at  the  time  of  the  contract  he  knows    the  limited  interest  of 
the  vendor,  ib. 

Neglect  to  make  inquiries  may  disentitle  him  to,  ib. 

Or  semble  where  he  is  affected  by  constructive  notice  of  interest  of  tenant, 
589 

Comments  on  James  v.  Lichfield  (9  L.  R.  Eq.  51),  589,  590 

Distinction  between  purchaser  and  vendor  in  such  case  seeking,  590 

Distinction  explained  by  Amphlett,  B.,   ib. 

As  a  rule  purchasers  can  demand,  with  compensation   for  deficiency  of 
quantity,  590 

Unless  statement  as  to  quantity  was  simply  a  mistake,  ib. 

When  he  bought  with  knowledge  of  deficiency,  he  can  elect  to  take  estate 
without  compensation,  ib. 

Eight  of  purchaser  to  compensation  excluded  by  express  contract,  591 

Contract  construed  to  extend  to  small  unintentional  errors  only,  ib. 

Eight  to  compensation  not  excluded  by  condition  not  to  object  to  complete 
if  quantity  turn  out  less,  591,  592 

Nor  by  acts  amounting  merely  to  a  waiver  of  title,  592 

Excluded  by  vendor  rescinding  contract  under  a  condition,  when,  ib. 

Vendor  may  rescind  under  condition  it  purchaser  persists  iu  objection,  ib- 

Though  title  may  be  good,  ib. 

Vendor  not  allowed  to  rescind  if  he  sold  knowing  title  to   part   to  be   de- 
fective, ib. 

Or  has  been  guilty  of  wilful  misrepresentation,  ib. 

Or  has  omitted  to  tell  vendor  something  essential,  ib. 

Or  if  purchaser  will  take  property  without  compensation,  ib. 
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Rio-ht  to  rescind  arises  only  on  information  appearing  on  the  abstract  which 

vendor  does  not  satisfy,  592 
May  be  lost  by  replying  to  objections  or  requisitions,  ib. 
By  acquiescence  or  confirmation,  ib. 

Unless  replies  made  to  objections  or  requisitions  were  without  prejudice,  ib. 
Rigbt  of  vendor  under  conditions  to  rescind  upon  being  unwilling  or  unable 

to  make  out  title,  593 
Or  upon  purchaser  declining  to  waive  objection  to  title,  ib. 
Vendor  cannot  ask  for  rescission  because  purchaser  declined  to  take  a  con- 
veyance until  assured  of  nature  of  covenants  recited  in  abstracted  deed, 
ib.  t      . 

Nor  because  purchaser  strikes  out  of  draft  conveyance  words  the  vendor 

had  no  right  to  insist  on,  ib. 
Partial  performance  not  compelled  of  unreasonable  contract,  ib. 
When  prejudicial  to  persons  interested  in  the  property  not  parties  to  con- 
tract, ib. 
Where  there  has  been  misrepresentation  on  the  part  of  the  purchaser,  ib. 
Even  though  satisfied  by,  without  compensation,  ib. 

Indemnity  cannot  be  enforced  in  cases  not  admitting  of  compensation,  594 
Unless  there  be  a  special  provision  providing  for  it,  ib. 
Purchaser's  bill,  where  vendor  cannot  make  a  title,  dismissed   without 

costs,  he  being  left  to  his  remedy  for  damages,  ib. 
Vendor  filing  bill,  ordered  to  return  deposit  with  interest,  ib. 
Purchaser  not  allowed  to  pay  money  into  Court  and  to  enter  into  posses- 
sion until  acceptance  of  title,  ib. 
Even  after  conveyance  compensation  may  be  claimed  under  special  con- 
tract, 595 
If  purchaser  has  done  nothing  to  waive  his  right  thereto,  595 
By  contract  compensation  may  be  made  payable  in  respect  of  errors  be- 
fore conveyance,  ib. 
Semble,  after  conveyance  compensation,   in  the  absence  of  contract,  not 

recoverable  for  innocent  misrepresentation  of  auctioneer,  ib. 
Might  be  claimed  if  there  had  been  a  fraud,  ib. 
Or  "breach  of  contract  or   warranty  in  conveyance,  ib. 
Compensation  payable  after  conveyance  of  trust  property  and  payment  of 

purchase-money  into  Court,  ib. 
Secus,  if  trust  property  had  been  distributed  by  trustoes,  596 
2.   Distinction  between  plaintiff  seeking  and  defendant  resisting  specific  performance. 
Principle  on  which  distinction  proceeds,  517 

Rule  that  parol  evidence  is  not  admissible  to  contradict  written  instru- 
ment, 518 
Rule  binding  before  Statute  of  Frauds,  on  plaintiff  in  equity,  ib. 
Foundation  of  rule,  ib. 
Parol  evidence  on  part  of  plaintiff  seeking  specific    performance   with   a 

variation,  rejected,  ib. 
Unless  there  are  acts  of  part  performance,  ib. 

Though  .difference  of  the  written  from  the  real  agreement  may  be  the  re- 
sult of  fraud,  accident,  or  surprise,  ib. 
As  a  parol  agreement  to  omit  lands  comprised  in  written   agreement  to 

lease,  ib.  ... 

To  prove  verbal  declarations  at  an  auction,  in  opposition  to  written  con- 
ditions, ib. 

To  prove  that  written  agreement  to  sell  to  two  jointly  was  an  agreement 
to  sell  to  one,  519 

Variation  by  parol,  where  there  are  acts  of  part  performance,  decreed  to 
be  specifically  performed,  ib. 

Parol  evidence  before  Statute  of  Frauds,  admissible  as  a  defence  to  spe- 
cific performance,  ib. 
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Not  rendered  inadmissible  by  the  statute,  ib. 

Admissible  as  a  defence,  to  show  that  written  agreement  by  fraud,  accident 
or  mistake*,  does  not  contain  the  real  terms,  .">l!l,  f»20 

Ambiguity  in  written  agreement,  ground  lor  refusing,  520 

A  mistake  in  a  plan  as  to  boundaries,  il>. 

Parol  evidence  of  fraud,  accident,  surprise,  or  mistake  used  as  a  defence 
in  contradiction  to  a  written  agreement,  521 

Not  only  as  collateral  to  and  independent  of  it,  ib. 

Non-performance  by  the  plaintiff  of  a  distind  contract,  no  defence  to  spe- 
cilic  performance  of  another  contract,  521,  522 

Of  contract  in  writing,  with  parol  variation  arising  from  mistake  insisted 
on  by  the  defendent,  decreed  when,  523 

If  mistake  arose  from  misunderstanding  between  parties,  action  for  dis- 
missed, ib. 

If  contract  with  variation  he  set  up  by  defendant,  not  decreed  if  inequit- 
able or  unjust  to  either  party,  ib. 

On  election  of  plaintiff,  action  on  written  contract  shown  by  parol  varia- 
tion to  be  entered  into  by  mistake,  setup  by  defendant,  either  dismissed, 
521 

Or  decreed  with  parol  variation,  ib. 

Mutual  mistake  in  deed  or  contract  rectified,  ib. 

Unilateral  mistake  remedied  by  rescission,  ib. 

But  Court  in  lieu  of  rescission  may  give  defendant  option  to  take  what  plain- 
tiff meant,  524,  525 

Only  granted  upon  the  terms  of  an  implied  stipulation  being  inserted,  525 

Of  a  covenant,  having  become  unconscientious,  enforced  only  with  modifi- 
cations, ib. 

In  the  absence  of  fraud  or  mistake,  specific  performance  ordered  on  the 
plaintiff  submitting  to  perform  omitted  provision,  525,  526 

Mere  suspicion  of  fraud  on  part  of  plaintiff,  no  defence  to  specific  perform- 
ance, 526 

Nor  mere  mistake  in  law,  ib. 

Or  as  to  legal  effect  of  the  contract,  ib. 

Or  of  legal  consequences  of  an  act,  ib. 

Or  mistake  as  to  what  interest  the  defendant  can  acquire  by  the  pur- 
chase, ib. 

A  mere  allegation  by  a  defendant  that  he  made  a  mistake  for  which  there 
appeared  to  be  no  grounds,  no  defence  to,  ib. 

Mistake  as  a  defence  must  be  clearly  proved,  ib. 

Of  agreement  in  reliance  of  misrepresentation,  not  enforced,  527 

Though  agreement  contains  terms  agreed  upon,  ib. 

On  refusal  of  plaintiff  to  fulfil  stipulation  varying  the  written  agreement,  ib. 

Not  decreed  without  enforcing  parol  variations,  as  for  an  abatement  for  a 
deficiency  on  admeasurement,  ib. 

That  vendor  should  have  a  lease,  528 

That  improvements  should  be  carried  out  on  adjoining  property,  ib. 

Inadvertent  omission  to  propose  an  intended  term,  no  bar  to,  ib. 

Nor  omission  of  term  upon  supposition  that  it  was  illegal,  ib. 

Nor  the  omission  of  stipulation  from  agreement,  without  fraud  or  sur- 
prise, ib. 

Contract  between  two  parties  to  purchase  each  an  estate  from  the  other,  ib. 

Enforced  on  behalf  of  one  though  other  can  make  no  title  to  his  estate,  lb. 

Unless  it  weie  expressed  that  the  contracts  fin-  sale  were  to  be  mutually 
dependent  on  each  other,  ib. 

Observations  of  Lord  St.  Leonards  on  Cronme  v.  Lediard,  549 

Parol  waiver  of  written  contract,  bar  to  specific  performance,  when,  ib. 

Specific  performance  of  written   agreement  afterwards   varied  by    parol 
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decreed  where  defendant  declines  to  elect  to  perform  it  with  or  without 

parol  variation,  ib. 
Evidence  not  admissible,  where  agreement  is  correctly  put  into  writing,  to 

show  term  added  at  the  same  time  by  parol,  ib. 
"Where  parol  variations  have  been  acted  upon,   the  agreement  with  them 

will  be  enforced,  ib. 
Specific  performance  being  discretionary,  not  decreed  unless  plaintiff  has 

acted  with  propriety,  549 
"Without  circumvention  and  deceit,  ib. 
And  the  agreement  be  certain,  fair,  and  just,  ib. 
Without  definite  misrepesentation,  ib. 
Or  if  conditions  are  misleading  or  erroneous,  ib. 
Fair  agreement  between  two  parties  not  rendered  invalid  by  fraud  of  a 

third  party  for  his  own  benefit,  ib. 
Misrepresentation  by  vendor,  ground  for  refusing,  ib. 
Especially  if  party  deceived  had  no  means  of  ascertaining  the  truth,  530, 

531 
Result  of  misrepresentation  by  agent  of  vendor  the  same,  531 
Waiver  by  party  of  part  of  contract  affected  by  his  misrepresentation,  not 

allowed,  ib. 
Mere  indefinite  misrepresentation  no  bar,  to,  when,  ib. 
Especially  if  purchaser  had  equal  means  of  acquiring  knowledge  with  the 

vendor,  ib. 
Though  he  did  not  avail  himself  of  them,  ib. 
A  suppressio  veri,  when  a  bar,  532,  533 
Not  where  the  acts  suppressed  must  have  been  known  by  the  plaintiff,  to 

have  been  done  by  somebody,  533 
Agreement  made  by  person  intoxicated,  not  enforced,  ib. 
Secus,  where  defendant  knew  what  he  was  doing,  ib. 
Especially  as  against  second  purchaser  with  notice,  ib. 
Agreement  by  intoxicated  person,  when  rescinded,  ib. 
Inadequacy  of  price  or  imprudence  of  contract,  no  defence  to  specific  per- 
formance, ib. 
Except  in  cases  of  fraud  or  undue  advantage,  ib 
Or  formerly  on  sale  of  reversionary  interests,  when,  ib. 
Refused  where  it  would  subject  the  defendant  to  great  hardship,  ib. 
Or  it  would  be  unreasonable,  534 
Or  would  occasion  a  forfeiture,  when,  534,  535 

Hardship  should  be  proved  to  have  existed  at  the  time  of  the  contract,  535 
Mere  ignorance  of  nature  of  property  which  turns  out  worthless  for  object 

sought,  does  not  entitle  to  relief  as  a  hardship,  ib. 
As  a  contract  for  a  lease  of  an  abandoned  colliery,  ib. 
Agent  purchasing  for  undisclosed  principal  cannot  resist,  ib. 
Mortgagor  contracting  to  grant  lease  not  compelled  to  pay  off  mortgage,  ib. 
Tenant  for  life  selling  fee  not  decreed  specifically  to  perform  agreement 

through  the  medium  of  a  trust  to  sell  settled  estate  and  purchase  one  in 

fee,  ib. 
Not  decreed  where  there  is  uncertainty  or  mistake  as  to  subject-matter  of 

contract,  535,  536 
Parol  evidence  admissible  to  explain  general  description,  536 
Of  purchase  of  lot  by  mistake  at  auction  refused,  ib. 
Or  of  a  reversion  fallen  into  possession  at  the  time  of  the  sale  by  the  death 

of  tenant  for  life,  ib. 
Or  of  a  property  sold  for  less  than  intended  in  consequence  of  a  mistake  as 

to  biddings,  536 
Or  when  offer  to  sell  an  estate  for  a  sum  arrived  at  by  a  wrong  addition  of 

figures  was  accepted,  ib. 
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Or  where  it  is  doubtful  whether  party  meant  to  bind  himself  as  far  as  the 

plaintiff  seeks  to  charge  him,  ii>. 
Or  if  parties  cannot  be  mil  into  condition  stipulated  for,  ib. 

Or  surprise,  Lb. 

Or  where  agent  sells  property  in  manner  not  authorised  by  his  principal,  537 

As  by  private  contract  instead  of  by  auction,  ib. 

Merc  improvidence  of  contract  no  defence  against,  ib. 

Secus,  if  agent  omits  all  usual  stipulations  in  favour  of  principal,  ib. 

Or  sells -without  authority,  ib. 

Or  one  executor  sells,  erroneously  believing  he  had  authority  from  the  other, 

ib. 
Not  decreed  where  contract  entered  into  for  an  illegal  purpose,  ib. 
Or  would  be  against  public  policy,  ib. 

Or  where  performance  of  contract  would  involve  breach  of  trust,  or  of  a  for- 
mer agreement,  537,  538 
Or  render  a  person  liable  for  a  devastavit,  ib. 
Or  profit  a  person  in  a  fiduciary  position  at  the  expense  of  his  cestui  que 

trust,  ib. 
Or  injure  a  third  party  by  creating  an  adverse  title,  538 
Not  decreed  in  favor  of  voluntary  settlor  in  derogation  of  his  grant,  ib. 
Though  decreed  against  him,  ib. 

Not  decreed  of  a  contract  by  trustee  to  sell  to  himself,  ib. 
Or  to  do  an  unlawful  act,  ib. 
Or  where  title  is  bad  or  doubtful,  538,  539 
Or  would  involve  purchaser  in  litigatiom,  ib. 
Opinion  of  judge  as  to  validity  of  title  must  be  clear,  ib. 
Or  of  third  party  to  whose  opinion  was  referred  approval  of  title,  ib. 
Of  contract  Ibr  purchase  of  a  lease  refused  where  purchaser  would  be  in- 
volved in  Litigation,  ib. 
Of  contract  for  an  underlease  refused  where  acts  of  forfeiture  have  been  com- 
mitted, ib. 
Or  may  be  incurred  by  a  continuing  breach  of  covenant,  ib. 
Purchaser  bound  by  conditions  that  last  receipt  of  rent  is  conclusive  evi- 
dence that  all  covenants  have  been  performed,  ib. 
Or  breaches  thereof  waived  up  to  time  of  completion,  ib. 
Vendor  committing  a  wilful  breach  of  the  covenant  after  the  contract  can- 
not avail  himself  of  condition,  ib. 
Not  decreed  if  it  would  be  impossible  to  perform  the  contract,  5  10 
Or  where  the  Court  could  not  enforce  material  terms  thereof,  ib. 
In  general  specific  performance  of  entire  agreement  only  decreed,  ib. 
As  where  property  sold  in  one  lot  specific  performance  as  to  part  only  not 

decreed,  ib. 
Secus  where  agreement  is  divisible,  ib. 
Or  where  property  sold  in  several  lots,  450 
Refusal  of  vendor  to  perform  parol  contract  if  distinct,  no  defence  to  action 

to  perform  a  contemporaneous  written  contract,  ib. 
As  a  parol  contract  on  sale  of  flooded  mine  to  pump  it  dry,  ib. 
Character  of  property  may  show  the  purchase  of  each  lot  to  be  dependent 

on  the  others,  540,  541 
Subsequent  dealings  may  also  show  sale  to  have  been  entire,  541 
The  fact  that  different  prices  are  fixed  for  different  lots,  will  not  makecon- 

tract  divisible,  ib. 
May  be  enforced  if  one  or  more  agreements  are  comprised  in  a  divisible 

agreement,  ib. 
Although  the  rest  may  never  be  performed,  ib. 
Assignee  of  the  whole  agreement  entitled  to  the  same  relief,  ib. 
Want  of  mutuality  a  defence  to,  ib. 
Or  that  contract  is  ultra  vires,  ib. 
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STOP  ORDER, 

Priority  gained  by,  when,  875,  87G,  877,  878.     See  Equitable  Assignment. 

SURETY. 

Contract  of  suretyship  entered  into  by,  invalidated  in  its  inception  by  traud, 

1112 
By  misrepresentation  or  concealment  of  material  facts,  1112,  1113 
"What  circumstances  the  creditor  is  not  bound  without  inquiry  to  communi- 
cate to,  1113 
Bound  to  correct  a  misstatement  he  finds  out  to  be  false,  ib. 
Effect  of  pressure,  1114 

Surety  discharged  by  failure  of  consideration,  when,  ib. 
Creditor  suspected  of  being  aware  of  concealment  or  misrepresentation  of 

principal  debtor  not  entitled  to  a  receiver,  ib. 
Discharged  by  a  departure  from  terms  of  contract,  when,  1114,  1115,  1116 
Discharged  bv  creditor,  Avithout  his  assent,  entering  into  a  new  arrange- 
ment with  the  debtor,  1116,  1117,  1118 
Though  apparently  favourable  to  the  surety,  1118 
Discharged  by  creditor  appropriating  security  for  debt  to  another  purpose, 

ib. 
Not  discharged  by  alteration  of  principal's  contract  as  to  one  of  two  distinct 

things,  from  liability  in  respect  of  another,  when,  1119 
Not  discharged  by  bills  of  exchange  accepted  by  debtor  being  1  eft  by  drawer 

in  blank,  ib. 
Though  blank  not  filled  up  until  after  death  of  acceptor,  ib. 
Not  bound  to  give  notice  not  to  do  act  which  will  discharge  him,  1120 
For  fidelity  of  an  officer  discharged  by  a  material  alteration  in  his  duties, 

when,  ib. 
Seeus,  when  language  of  security  is  sufficient  to  comprehend  the  alteration, 

1121 
Surety  not  discharged  by  dealings  of  the  creditor  in  which  he  concurs,  ib. 
Guarantee  for   a  possible  pecuniary  liability  not  revoked  by  death   of 

surety,  1121 
Whether  guarantee  be  continuing  or  for  a  particular  period,  ib. 
May  be  revoked  before  liability  incurred,  ib. 
Guarantee  which  representatives  of  guarantor  ought  to  revoke,  treated  as 

revoked,  ib. 
Provided  principal  creditors  are  awareof  the  duties  of  the  representatives,^. 
By  contract  notice  may  be  required  for  termination  of  guarantee,  1122 
Executor  under  will  may  have  option  to  continue  guarantee,  ib. 
And  in  the  absence  of  notice  from  executor  in  such  case  a  continuance  of 

guarantee  may  be  presumed,  ib. 
Continuing  guarantee  for  honesty  of  a  servant  not  ordinarily  revocable,  ib. 
Continuance  of  guarantee  for  underwriting  member  of  Lloyd's,  ib. 
Death  of  one  of  several  co-sureties  does  not  determine  joint  and  several 

liability,  ib. 
But  survivor  may  revoke  guarantee,  ib. 
By  omitting  to  do  so  his  liability  continues,  ib. 
After  termination  of  guarantee,  new  payments  cannot  be  appropriated  to  old 

overdraft,  ib. 
May  do  so  under  express  or  implied  contract,  1122,  1123 
Surety  not  liable  according  to  doctrine  of  Phillips  v.  FoxnJl  (7  L.  R.  Q.  D. 
677)  for  any  acts  done  by  the  servant,  after  acts  of  dishonesty  have  been 
condoned  by  the  master  without  surety's  knowledge,  1124 
A  fortiori,  if  surety  on  discovering  such  dishonesty  revoke  his  guarantee,  ib. 
Guarantee  not  revocable  while  there  is  no  misconduct  on  the  part  of  the 

servant,  1124 
Guarantee  may  be  continued  after  knowledge  by  surety  of  the  dishonesty 
of  the  servant,  ib. 
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SURETY— continued. 

Doctrine  of  Phillips  v.  FoxaU  not  applicable  when  creditor  bad  no  power  1<> 
discharge  servant — a  public  officer,  ib. 

Not  discharged  by  mere  passiveness  of  the  creditor  in  not  taking  proceed- 
ings, ib. 

Although  debt  become  barred  by  Statute  of  Limitations,  1125 

Semble,  unless  creditor  on  request  of  surety  refused  to  take  proceedings,  ib. 

Surety  for  payment  of  a  bill  of  exchange  not  a  party  if  accepted  by  debtor, 

not  released  by  its  not  being  presented  for  payment,  Hj. 
Or  by  notice  of  dishonour  not  being  given  to  him,  il>, 
Secus,  in  the  case  of  a  drawer  or  indorser  of  a  bill,  ib. 

Passiveness  of  creditor  may  discharge  if  there  be  a  stipulation  to  sue  with- 
out delay,  ib. 
Discharged  on  creditor  bv  a  binding  contract  giving  time  to  the  debtor, 

1126,  1127 
Drawer  of  bill  released  by  holders,  at  the  request  of  (be  drawees  not  pre- 
senting them,  1127 
Effect  of  giving  time  as  to  one  payment  only  when  contract   is  divisible, 

1127 
Whether  retiring  partner  surety  for  carrying  on  contract,   ib. 
Custom  of  trade  when  guarantee  not  expressly  limited   in  point  of  time, 

1128 
Released  by  bond-creditor  receiving  interest  by  anticipation,  ib. 
Voluntary  promise  to  give  time  not  acted  upon,  does  not  discharge  surety,  ib 
A  binding  contract  with  a  stranger  to  give  time  to  principal  will  not  dis- 
charge surety,  ib. 
Nor  will  an  agreement  upon  a  condition  not  performed,  ib. 
Creditor  withdrawing  execution  without  the  knowledge  of  sureties  dis- 
charges them,  ib. 
Or  where  he  loses  the  benefit  of  an  execution  under  a  power  of  attorney 

by  neglect  of  statutory  formalities,  ib. 
Semble,  surety  not  discharged  if  remedies  are  accelerated  by  creditor  giv- 
ing time,  1128,  1129 
Nor  by  his  accepting  a  payment,  afterwards  invalidated  as  a  fraudulent 

preference,  1129 
Nor  if  time  be  given  with  surety's  consent  or  approval,  1130 
After  a  decree  against  the  surety,  he  is  not  released  by  time  given   to 

debtor,   ib. 
Nor  if  creditor  giving  time  to  debtor  reserves   right  to   proceed    against 

surety,   ib. 
Immaterial  that  surety  has  not  been  informed  thereof,  1131 
Consequence   of  the  reservation  of  the  creditor's    remedies  against    the 

surety,  ib. 
Parol  evidence  admissible  to  show  reservation  of  remedies  against  surety,  ib. 
Unless  time  be  given  to  principal  by  deed,  ib. 
And  the  reservation  must  be  clearly  made,  ib. 
Liability  of  surety  after  discharge  revived  by  his  promise  to  pay  the  debt, 

when,  ib. 
Discharged  by  creditor  agreeing  with  debtor  to  give  time  to  surety  him- 
self, 11152 
Surety  discharged  by  creditor  without  concurrence  of  surety  releasing  or 

compounding  with  debtor,  ib. 
Though  it  be  done  by  mistake,  1018 
Or  for  the  benefit  of  the  surety,  ib. 
Unless  there  be  a  stipulation  to  the  contrary,  1133 
May  be  done  by  one  partner  in  a  firm,  when,  ib. 

Exception  where  surety,  previous  to  the  release,  has  paid  part  of  the  debt 
and  given  security  for  the  remainder,  ib. 
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SURETY — continued. 

Creditor  does  not  discbarge  other  sureties  by  releasing  a  several  surety,  ib. 

And  surety  does  not  lose  his  right  to  contribution,  ib. 

But  surety  might  claim  to  be  discharged  if  his  right  to  contribution  had 

been  taken  away.  ib. 
Or  injuriously  affected,  ib. 
Creditor,  after  giving  an  absolute  release  for  the  debt,  cannot  reserve  his 

right  against  the  surety,  1133 
Whether  the  release  be  legal  or  equitable,  ib. 

Unless  release  can  be  construed  as  a  covenant  not  to  sue,  1134,  1135,  113S 
Surety  obtaining  release  by  the  fraud  of  third  parties  cannot  avail  himself 

of  it,  when,  ib. 
Surety  becoming  a  principal  debtor  not  relieved  by  time  given  to  principal 

debtor,  when,  1137 
Nor  co-debtor  becoming  a  surety  only  by  arrangement  with  his  co-debtor,  ib. 
Not  discharged  by  release  of  debtor  by  operation  of  law,  ib. 
As  by  bankruptcy,  ib. 

By  resolution  of  creditors  under  25th  section  of  the  Bankruptcy  Act,  1869,  ib. 
Or  by  resolution  accepting  a  composition  under  section  126  of  the  Bank~ 

ruptcy  Act,  1849,  ib. 
Although  the  resolution  contained  no  reservation  of  rights  against  sure- 
ties, ib. 
And  whether  the  creditor  attended  or  voted  at  meeting  or  not,  ib. 
Distinction  between  a  composition  under  a  deed  or  agreement,  and  a  dis- 
charge of  a  debtor  under  a  liquidation  or  composition,  1137,  1138 
Released  if  creditor  releases  estate  of  bankrupt  without  proof,  1138 
And  without  notice  to  the  surety,  ib. 

Surety  not  discharged  by  creditor  taking  further  security,  ib. 
Unless  it  be  in  satisfaction  of  the  first,  ib. 

Release  or  discharge  of  one  surety  at  law,  discharges  the  others,  1139 
In  equity,  a  mere  composition  with  one  surety,  will  not  have  that  effect,  ib. 
Principal  upon  which  cases  proceed,  1140 
Opinion  of  Sir  W.  Page  Wood,  V.-C,  ib. 
Release  of  a  surety  with  reservation  of  rights  against  sureties  construed  as 

a  covenant  not  to  sue,  1141 
Will  not  operate  as  a  discharge  of  a  co-surety,  ib. 

A  receipt  to  one  of  the  debtors  will  not  release  joint  debtor,  when,  ib. 
On  payment  of  debt  surety  entitled  to  all  securities,  ib. 
Whether  he  was  aware  of  them  or  not,  ib. 
And  though  given  after  contract  of  suretyship,  ib. 
Surety  discharged  pro  tanto,  by  creditor  losing  or  giving  up  securities  to 

debtor,  1141,  1142 
Or  not  making  them  effectual,  1142 

Or  if  he  cannot  give  to  surety  the  securities  in  the  same  condition,  ib. 
Or  if  the  creditor  appropriates  securities  for  the  debt  to  another  purpose,  ib. 
Held  not  discharged  by  surrender  of  policy  and  proof  against  estate  of 

debtor,  1143 
Nor  by  transfer  of  security  by  creditor  without  notice  to  surety,  when,  ib. 
Not  discharged  by  security  becoming  worthless,  ib. 
Unless  by  act  of  the  creditor,  1143 
Or  by  creditor  giving  up  security  to  trustee  in  bankruptcy  of  debtor  and 

proving  for  debt,  ib. 
Security  given  by  co-sureties  not  to  lie  wasted,  1144 

Surety  to  the  Crown  not  discharged  by  officer  of  Crown  neglecting  to  regis- 
ter bond  in  Ireland,  ib. 
Liabilities  of  sureties  governed  by  the  same  principles  in  law  and  in  equity, 

ib.  • 
But  party  suing  in  equity  would  not  be  sent  to  law,  ib. 
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SURETY— continued. 

At  law,  a  party  appearing  on  an  instrument  to  lie  a  principal  debtor,  formerly 

could  not  prove  he  was  only  surety,  ib. 
Secus,  in  equity,  when-,  on  proving  that,  he  might  be  discharged  by  the 

creditor  giving  time,  though  he  would  be  held  hound  at  law,  ib. 
Evidence  admissible  afterwards  at  law,  to  show  that  a  person  appearing  to 

be  a  principal  was  only  a  surety,  1 145 
In  order  that  surety  may  be  released  bytimegranted  to  principal,  sufficient 
.    that  creditor  was  then  aware  of  the  relation  between  them,  ib. 
Immaterial  when  two  trustees  appear  to  be  principal  creditors,  whether 

one  of  them  were  so  originally,  or  by  a  subsequent  change,  ib. 
At  law,  instrument  could  only  be  dissolved  by  one  of  equal  force,  ib- 
When  the  instrument  of  suretyship  was  under  seal  surety  not  discharged 

by  mere  parol  agreement  to  give  time,  ib. 
Nor  where  it  was  matter  of  record,  ib. 
Secus,  in  equity,  when  the  agreement  is  binding,  ib. 
Semble,  creditor  releasing  debtor  by  deed,  with  the  consent  by  parol  only 

of  surety,  at  law  discharges  surety,  ib. 
Secus,  in  equity,  ib. 

Surety  may,  when  debt  is  due,  take  proceedings  in  equity  to  compel  prin- 
cipal to  discharge  him  from  his  liability,  1146 
Secus,  where  creditor  has  not  a  present  right  to  sue,  ib. 
Prevalence  of  equity  under  the  Judicature  Acts,  ib. 
(  'uses  on  the  Koman-Dutch  and  old  French  law,  ib. 
Wife's  estate  considered  only  as,  when  mortgaged  for  the  benefit  of  her 

husband,  1152.     See  Mortgage  of  Wife's  Inheritance. 

TIMBER, 

Blown  down  after  contract  belongs  to  purchaser,  507 

And  compensation  must  be  made  to  him  for  timber  felled  by  vendor,  ib. 

Contract  rescinded  if  ornamental  timber  felled,  ib. 

Devisee  of  property  with  a  trust  to  devise  it  to  a  class,  may  fall,  1090, 1091 

TRUSTEE, 

As  a  general  rule,  shall  have  no  allowance  for  care  and  trouble,  217 

Nor  shall  an  executor  or  administrator,  ib. 

Application  of  the  rule  that  trustee,  executor,  or  administrator  shall  make  no 

profit  by  professional  charges. 
No  compensation  to  trustee  or  executor  for  carrying  on  trade  or  business, 

217 
Save  under  special  circumstances,  ib. 

Rule  applicable  to  executor  carrying  on  business  of  deceased  partner,  ib. 
Except  under  authority  in  instrument  creating  the  trust,  ib. 
Or  a  contract  with  cestui  qui  trust,  ib. 
Professional  charges  against  cestui  que  trust  cannot  be  made  by  a  broker, 

or  a  factor,  ib. 
Commission  agent,  or  an  auctioneer,  ib. 
An  attorney  or  solicitor  can  only  charge  his  cestui  que  trust  expenses  and 

costs  out  of  pocket,  ib. 
Nor  can  his  partner  who  was  not  a  trustee,  ib. 

And  security  for  professional  charges  connected  with  trust  set  aside,  ib. 
Even  against  a  purchaser  for  value,  218 
If  with  notice,  ib. 

But  costs  of  town  agent  will  be  allowed,  when,  ib. 
Beinga  solicitor  may  employ  his  partner,  when,  ib. 
Under  peculiar  circumstances  remuneration  given  to  solicitor  being,  ib. 
Settled  account  of  solicitor  being,  when  opened  after  a  general  release,  ib. 
Trustees  being  bankers  cannot  borrow  for  trust,  at  compound  interest,  from 

themselves,  ib. 
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TRUSTEE— continued. 

Though  they  lend  money  to  other  customers  on  those  terms,  ib. 

Assignee  of  bankrupt  acting  as  solicitor  to  fiat,   only  entitled  to  costs  out 
of  pocket,  ib. 

Mortgagee  with  power  of  sale  employing  firm  of  auctioneers  in  which  he  is 
a  partner  in  sale,  not  allowed  lo  profit  thereby,  ib.  « 

Either  conjointly  with  his  partners,  ib. 

Or  alone,  ib. 

Nor  will  a  mortgagee  who  is  a  solicitor  be  able  to  profit  by  a  sale,  ib. 

Or  by  the  employmont  of  another  solicitor  to  act  in  sale  on  agency  terms, 
218,  219 

And  profits  will  inure  for  benefit  of  persons  entitled  to  equity  of  redemp- 
tion, 219 

One  of  a  body  of  mortgagees  being  a  solicitor  allowed  profit  costs  as  against 
mortgagors,  ib. 

"Whether  mortgagees  were  trustees  or  not,  ib. 

Solicitor  party  to  a  cause  as  trustee  acting  for  himself,  allowed  only  costs 
out  of  pocket,  ib. 

Or  when  he  employs  his  partner,  ib. 

Rule,  according  to  Cradock  v.  Piper,  not  extended  to  a  solicitor  acting  in  a 
suit  for  his  cestui  que  trust,  ib. 

Or  for  himself  and  co-trustee,  or  cestui  qui  trust,  if  the  costs  are  not  there- 
by increased,  ib. 

Doctrine  of  Cradock  v.  Piper,  disapproved  of,  ib. 

Not  applicable  where  solicitor  acts  for  himself  and  co-trustee  in  the  admin- 
istration of  trust  estate  out  of  court,  ib. 

Taxation  of  costs  of  solicitor,  defendant  as  trustee,  ib. 

Costs  of  mortgagee  out  of  pocket  only  acting  as  his  own  solicitor  in  de- 
fence of  his  title,  allowed  as  against  second  mortgagee,  220 

Semble,  solicitor  who  is  trustee  is  entitled  to  costs  from  the  mortgagor,  to 
whom  he  advances  trust  money,  ib. 

Trustee  in  general  not  appointed  receiver  with  a  salary,  ib. 

Unless  no  one  else  can  be  got  to  act,  ib. 

Not  ordinarily  appointed  receiver  without  a  salary,  ib. 

Except  when  for  the  benefit  of  the  estate,  ib. 

No  objection  to  a  trustee  to  preserve  contingent  remainders,  ib. 

Executor  and  trustee  at  the  discretion  of  Court  appointed  consignee,  with 
usual  profits,  ib. 

Discretion  not  ordinarily  withdrawn,  ib. 

One  of  a  firm  of  solicitors  to  an  estate  not  appointed  receiver,  ib. 

Exceptions  to  rule. 

Trustees  and  guardiansof  West  Indian  proprietors,  excepted  from  the  rule, 

when,  220,  221 
And  formerly  executor  appointed  in  the  East  Indies,  221 
Unless  he  had  a  legacy  for  his  trouble,  ib. 
Could  claim  commission  by  renouncing  legacy,  ib. 
But  nor  if  he  allowed  a  long  term  to  elapse  without  renouncing,  ib. 
Law  of  India  now  altered,  221,  222 
Charges  by  trustees  authorised  by  creator  of  the  trust. 
Trustee  or  executor  may  be  entitled   to  make  professional  charges  by  the 

direction  of  the  creator  of  the  trust,  222 
Also  charges  not  strictly  professional,  ib. 
Or  he  may  direct  compensation  to  be  made,  ib. 
May  fix  it  at  a  particular  sum  of  money,  ib. 
Or  a  salary,  ib. 
Reference  to  settle  amount  of  allowance,  when  not  fixed  by  creator  of  trust, 

ib. 
Annuity  to  trustee  for  trouble  till  affairs  settled  ceases,  when,  ib. 
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TRUSTEE— continued.  ,        n(V) 

Executor  not  acting  not  entitled  to  legacy,  when,  383 
Trust,  cs  when  authorised  to  make  charges  upon  a  contraet  with  cestui  que  trusts 

or  Court.  ,  ,  , .  *     , 

Trustees  or  executors  entitled  to  make  charges,  or  have  compensation  by 

contract  with  cestui  que  trust,  Lb. 
But  not  if  it  is  obtained  by  undue  pressure  223,  224 
Or  if  the  terms  of  the  contract  be  not  completely  tullillcl.  224 
Or  if  the  contract  does  not  in  distinct  terms  take  the  trustee  out  of  the  gen- 
eral rule,  Lb.  .  .. 
But  contract  to  make  professional  charges  may  he  implied    ib. 
Solicitor  authorised  to  make  professional  charges,  only  allowed  for  those 

Strictly  professional,  Lb. 
Not  allowed  for  attendances  to  pay  premiums,  lb. 
At  a  bank  to  make  a  transfer,  224,  225 
On  proctors,  225 
Auctioneers,  ib. 
Legatees,  ib. 

And  creditors,  ib.  . 

May  be  allowed  by  auther  of  the  trust  to  make  charges  for  bnsiness  not 

strictly  professional,  225 
Form  in  Wolstenholme's  Conveyancing  Act,  ib. 
Not  to   be   adopted   by  solicitor  without  express  instructions   from  his 

client,  ib. 
Contract  for  compensation  with  the  Court,  ib. 
Contract  by  solicitor,  being  a  trustee  under  the  Bankruptcy  Act,  188.3,  lor 

remuneration,  225,  226 
Under  the  Bankruptcy  Act,  I860,  ib.  ,..,.«      ... 

Trustees  and  executors  may  employ  agents  to  do  business  for  which  they  them- 
selves could  not  charge. 
Allowance  of  expenses  in  special  cases  for  agents.  ijj. 
Although  recompense  given  by  creator  of  trust,  ib. 
Trustee,  being  a  solicitor,  may  employ  another  solicitor,  ib. 
Or  an  accountant,  ib. 
Or  an  agent,  to  collect  debts,  ib. 
Court  will  reduce  the  amount  if  too  high,  ib. 
Executor  not  allowed  charges  of  a  solicitor  for  what  he  ought  to  have  done 

as  executor,  227 
Rule  as  against  fiduciaries  making  profits  in  other  cases. 
Trustee  or  executor  charged  interest  on  trust-monies,  improperly  in  his 

possession,  ib. 
Or  if  employed  in  a  trade  or  an  adventure,  with  interest  or  the  profits  at 

the  option  of  the  cestui  que  trust,  ib. 
Whether  mixed  with  or  kept  separate  from  his  own  monies,  ib. 
Compound  interest  on  trust-monies  improperly  retained,  when  charged.  228 
Only  5  per  cent,  in  the  case  of  money  improperly  retained  in  the  business 

of  a  solicitor,  ib. 
Unless  where  accumulation  has  been  directed  by  testator,  lb. 
A  mere  constructive  trustee  allowed  for  his  time  and  trouble,  229 
Continuing  or  surviving  partner  carrying  on  a  business  with  assets  of  his 

former  partner  decreed  to  account  for  profits,  Lb. 
But  allowance  made  to  him  for  management  of  the  business,  ib, 
Where  surviving  partners  have  an  option  to  purchase,  230 
Effect  of  delay  in  enforcing  payment  of  purchase-money  according  to  arti- 
cles of  partnership,  ib. 
Persons  to  whom  trust-monies  are  lent  not  liable  to  account  tor  probts, 

230  231 
But  trustee  if  a  member  of  a  firm  to  whom  he  lends  trust-money  must  ac- 
count lor  his  share  of  the  profits,  ib. 
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TRUSTEE — continued. 

Representatives  of  deceased  partner  cannot  on  the  bankruptcy  of  the  sur- 
viving partner  prove  in  respect  of  share  of  capital  in  competition  with 
joint  creditors,  ib. 

Secus,  where  surviving  partner  got  hold  of  assets  not  part  of  the  joint 
estate,  ib. 

Executor  cannot  compromise  a  debt  due  from  himself  to  the  estate,  ib. 

May  be  allowed  if  beneficial  to  the  estate,  ib. 

Secus  if  injurious  thereto,  230,  231 

Sale  of  office  of  trustee  set  aside,  ib. 

Trustee  not  allowed  sporting  over  an  estate,  231,  232 

Not  allowed  to  nominate  clerk  to  an  advowson,  232 

Except  on  nomination  of  heir-at-law,  ib. 

Or  cestui  que  trust,  ib. 

Not  allowed  to  renew  a  lease  to  himself,  ib. 

Or  to  sell  or  purchase  from  his  cestui  que  trust,  ib. 

Principle  applicable  to  receivers,  ib. 

And  committees  of  lunatic's  estates,  ib. 

Chairman  or  director  of  a  company,  ib, 

Secretaries  of  companies,  233 

Promoters  of  companies,  ib. 

Members  of  an  official  commission  or  committee  employed  by  public,  ib. 

And  to  registrar  of  colonial  Court  receiving  fees  on  proceedings  instituted 
by  himself,  ib. 

Agent  intrusted  with  money  cannot  make  profit  out  of  it,  ib. 

Case  of  clerk  of  the  patents  employing  public  money  for  his  own  profit,[ib. 

Of  master  of  a  ship  loading  ship  with  a  carge  of  his  own,  234 

Part-owner  or  partner  in  ship  not  entitled  to  commission  as  ship's  hus- 
band, ib. 

Semble,  managing  owner  of  a  ship  entitled  to  commission  as  ship's 
broker,  ib. 

But  not  if  serving  as  ship's  chandler,  ib. 

Or  ship's  carpenter,  ib. 

Agent  of  landholder  acting  as  agent  of  land  drainage  company,  not  entitled 
to  profits  as  agent  of  landholder,  ib. 

Member  of  British  legislature  allowed  to  make  profit  by  withdrawing  op- 
position to  a  bill,  when,  234,  235,  236 

But  not  the  member  of  a  body  not  being  of  a  governing  or  legislative  char- 
acter, 236,  237,  238 

Allowances  to  trustees  and  executors. 

Trustees  and  executors  entitled  to  an  allowance  for  expenses  out  of  pocket, 
238 

Allowed  the  expense  of  traveling,  ib. 

Though  allowed  remuneration  by  author  of  trust,  ib. 

Though  wrongfully  appointed,  when,  ib. 

Fees  of  counsel,  ib. 

Costs  of  solicitor  or  of  a  law-suit  relative  to  the  trust  estate,  ib. 

Though  when  charged  Avith  fraud  he  defended  his  character,  ib. 

Solvent  executor  in  administration  suit  should  appear  by  a  separate  solici- 
tor from  that  of  defaulting  executor,  ib. 

Trustee  not  allowed  interest  on  his  costs,  ib. 

Nor  expenses  of  suit  if  improper,  ib. 

Or  litigation  occasioned  by  his  own  negligence,  ib. 

Or  fault,  ib. 

Taxation  of  costs  or  trustee's  solicitor,  as  between  solicitor  and  client,  ib. 

What  costs  payable  by  trustee  and  not  by  the  estate,  238 

Costs  paid  by  executor,  being  a  solicitor,  for  business  done  for  the  testator, 
how  examined  in  a  suit,  ib. 
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TRUSTEE— continued. 

Trustees  allowed  costs  of  protecting  trust  estate,  239,  240 
Opposing  a  bill  likely  to  be  injurious  thereto,  240 
Or  tor  protecting  existence  of  a  Corporation,  ib. 

Proper  outlay  in  improvements,  ib. 

For  incumbrances  paid  off,  Lb. 

For  defending  title  of  estate,  ib. 

Trustees  entitled  to  indemnity  for  holding  shares  in  their  names,  ib. 

From  costs  of  suit,  ib. 

Prom  damages  sustained  by  persons  acting  under  their  orders  on  trust 
estate,  ib. 

Indemnity  against  costs  incurred  in  defence  of  a  corporation,  ib. 

Re-imbursement  of  trustees  under  the  Settled  Land  Act,  1H82,  ib. 

Trustee  not  entitled  to  expenses  incurred  in  breach  of  duty,  ib. 

Or  where  trust-deed  set  aside,  ib. 

Except  expense  of  reconveyance,  ib. 

Or  for  improvements,  ib. 

Not  disentitled  to  an  allowance  by  not  keeping  accounts,  ib 

Will  have  a  lien  on  the  trust  estate  for  expenses,  ib. 

Not  extended  to  persons  employed  by  them,  ib. 

Except  under  instrument  creating  the  trust,  241 

Costs  of  solicitor  set  off  against  bis  receipts,  when,  ib, 

Lien  must  be  satisfied  before  a  reconveyance  from  trustees,  ib. 

Will  have  priority  over  costs  of  a  suit  for  administration,  ib. 

On  a  charge  created  by  the  cestui  que  trust,  ib. 

Trustee  may  proceed  against  cestui  que  trust  personally,  when,  ib. 

Against  property  settled  to  separate  use  of  feme  covert,  ib. 

Secus  where  expenses  not  properly  incurred,  ib. 

And  without  the  request  or  assent  of  the  cestui  que  trust,  ib. 

Effect  given  to  lien  how  far,  ib. 

As  to  following  trust  money  into  land,  or  goods  or  chattels,  ib. 

Accidental  profits  of  trustees  from  trust. 

Trustee  might  formerly  have  derived  profit  by  his  trust,  on  cestui  que 
trust  dying  intestate  without  heirs,  ib. 

"Where  there  is  a  trust  to  convert  under  a  will,  for  purposes  which  failed, 
and  testator  dies  without  heirs,  242 

And  Crown  could  not  claim  by  escheat,  ib. 

Or  come  into  equity  to  ask  conversion  in  order  to  claim  money  as  bona, 
vacantia,  ib. 

Nor  if  the  land  was  unnecessarily  converted  could  Crown  claim  as  against 
trustees,  ib. 

Bnt  trustee  must  convey  to  trustees  appointed  by  cestui  que  trust,  al- 
though the  trust  may  have  failed,  ib. 

Whether  on  pardon  of  cestui  que  trust  attained  he  could  enforce  trust,  ib. 

Quaere,  whether  heir  of  person  executed  for  felony  could  sue  trustee,  ib. 

Forfeiture  of  lands  and  goods  for  treason  and  felony,  now  abolished,  ib. 

Heir  of  trustee  could  not  come  into  equity,  on  failure  of  heirs  of  cestui  que 
trust,  to  assert  his  rights  in  equity,  242 

Or  to  compel  lord  to  admit  him,  243 

Although  he  had  a  mere  legal  title,  ib. 

Court  of  Queen's  Bench  has  compelled  the  lord  to  admit  Jieir  of  trustee,  ib. 

Quaere,  whether  there  was  a  resulting  trust  to  creator  of  trust  on  attainder 
of  cestui  que  trust,  ib.  " 

Question  of  no  importance  since  passing  of  33  &  34  Vict.  c.  23,  ib. 

Ciown  entitled  to  chattels  of  cestui  que  trust  dying  intestate  or  if  his  exec- 
utor be  a  mere  trustee,  ib. 

Secus,  if  executor  be  beneficial  owner,  ib. 

Law  altered  by  the  Intestates  Estates  Act,  1884,  244 
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TRUSTEE— continued. 

Since  passing  thereof  law  of  escheat  applies  in  respect  of  real  estate  on 
death  of  a  person  intestate  and  without  heirs,  ib. 

"Whether  legal  or  equitable  in  any  incorporeal  hereditament,  ib. 

Or  any  equitable  estate  or  interest  in  any  incorporeal  hereditament,  ib. 

Whether  devised  or  not  devised  to  trustees,  ib. 

In  the  same  manner  as  if  estate  or  interest  were  a  legal  estate  in  a  cor- 
poreal hereditament,  ib. 

Sale  and  investment  of  proceeds  may  be  ordered  by  Court  by  consent  of 
Attorney-General,  ib. 

Though  no  office  found,  ib. 

And  no  commission  issued  or  executed,  ib. 

The  Act  to  extend  the  provisions  of  the  Trustees  Act,  1850,  ib. 

To  be  applicable  as  if  estate  or  interest  of  Her  Majesty  were  vested  in  a  sub- 
ject, ib. 

Power  to  waive  right  of  Corwn,  ib. 

Definition  of  intestacy,  ib. 

Act  applicable  to  Duchy  of  Lancaster,  ib. 

To  Ireland,  ib. 

Not  to  Scotland,  ib. 

Trustee  for  alien  could  not  hold  lands  discharged  of  trust,  ib. 

The  trusts  thereof  executed  for  the  Crown,  ib. 

Aliens  entitled  to  proceeds  of  lands  directed  to  be  sold,  245 

may,  under  Naturalization  Act,  1870,  hold  every  kind  of  property,  ib 

TRUSTEES  AND  EXECUTORS,  LIABILITIES  OF, 

Liability  of  trustees  and  executors  to  their  cestui  que  trust,  975 

Though  trust  were  voluntary  and  the  gift  from  themselves,  ib. 

Liability  of  parties  participating  in  a  breach  of  trust,  ib. 

Though  they  have  derived  no  benefit  therefrom,  ib. 

Liability  of  persons  assuming  to  act  as,  ib. 

Though  they  did  not  know  who  cestuis  que  trusts  were,  ib. 

Trustees  cannot  dispute  the  title  of  cestui  que  trust,  ib. 

Though  title  doubtful,  ib. 

Cannot  deliver  trust  property  to  them  with  notice  of  a  superior  title,  ib. 

Semble,  suit  against  executor  de  son  tort  defective  without  legal  personal 
representative,  975 

Agent  of,  how  far  liable,  976 

Agents  misappropriating  trust  funds  committed  to  them  by  trustees  liable 
only  through  trustees,  ib. 

Solicitor  aiding  a  breach  of  trust  liable  to  be  struck  off  rolls,  ib. 

Also  for  committing  a  breach  of  trust,  ib. 

Duties  of  trustees  accepting  a  trust,  ib. 

Not  liable  for  misconduct  of  former  trustees,  when,  976,  977 

Trustee  ignorant  of  trust  not  liable  for  a  breach,  977 
1.  As  to  getting  in  outstanding  properly. 

They  must  exert  themselves  to  get  it  in  if  necessary  by  proceedings,  ib. 

When  in  the  hands  of  a  co-excutor,  ib. 

Where  debt  payable  by  instalments,  ib. 

Direction  to  convert  speedily  is  a  duty  implied  in  the  office  of  executor,  ib. 

Must  not  out  of  favour  to  tenant  for  life  neglect  to  enforce  payment  of  sums 
due,  ib. 

Though  there  be  a  discretion  given  to  them  by  the  settlor  or  testator,  ib. 

Liable  for  not  enforcing  payment  of  a  sum  until  barred  by  Statute  of  Limi- 
tations, ib. 

Liable  for  losses  occasioned  by  gross  negligence  of  agent  in  receiving  sums 
due,  978 

May  take  a  new  bond  in  lieu  of  an  old  one,  when,  ib. 
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TRUSTEES  AND  EXECUTORS.  LIABILITIES  OF— continued. 

Residuary  legatee  or  next  of  kin  cannot  ordinarily  sue  for  assets  on  refusal 
of  personal  representatives  to  do  so,  il>. 

But  special  circumstances  may  justify  them  in  doing  so,  ib. 

What  will  entitle  a  person  beneficially  interested  to  sue  in  bis  own 
name,  979 

Executor  cannot  carry  on  trade  of  testator  without  express  authority,  Lb. 

Except  for  the  purpose  of  winding  up  the  concern,  ib. 

May  be  bound  to  complete  contracts  of  his  testator,  ib, 

Court  may  order  business  to  be  carried  on  for  benefit  of  infants  by  trustees 
or  executor,  ib. 

Trustees  and  executors  personally  liable  for  trade  debts,  ib. 

Entitled  to  be  indemnified  out  of  assets  in  business.  Eb. 

Creditors  of  trade  entitled  to  benefit  of  that  right,  ib. 

Rut  cannot  have  recourse  to  the  assets  generally,  ib. 

Trustees  or  executors  not  entitled  to  indemnity  while  in  default,  ib. 

Nor  the  trade  creditors,  ib. 

Unless  the  default  is  made  good,  ib. 

Judgment  creditor  of  executor  cannot  ordinarily  seize  in  execution  testa- 
tor's assets,  979,  980 

Though  business  carried  on  in  the  executor's  name,  980 

Executor's  right  to  indemnity  not  affected,  ib. 

But  judgment  creditor  may  seize  assets,  if  a  gift  thereof  to  the  executors 
can  be  inferred,  ib. 

By  lapse  of  time,  980 

Enjoyment  of  the  assets  inconsistently  with  trusts  of  the  will,  ib. 

Consent  of  the  beneficiaries,  ib. 

No  inference  can  be  raised  where  possession  and  lapse  of  time  are  consis- 
tent with  trusts  of  will,  ib. 

Things  expensive  to  keep  should  be  sold  without  delay,  ib. 

As  live  stock,  ib. 

Time  allowed  to  executor  for  breaking  up  an  establishment,  ib. 

Not  liable  for  loss  occasioned  by  the  exercise  of  discretion  in  not  convert- 
ing assets,  980,  981 

Liable  for  loss  where  no  steps  taken  to  get  in  trust  property  at  a  proper 
time,  981 

"Where  they  are  liable  for  a  loss,  no  fixed  period  from  which  it  is  to  be  cal- 
culated, ib. 

Onus  on  executors,  to  show  why  they  did  not  convert  at  the  end  of  the 
year  from  the  testator's  death,  ib. 

Discretion,  when  given  to  trustees  to  get  in  outstanding  trust  funds,  how 
to  be  exercised,  982 

Unless  wanted  for  payment  of  debts,  executor  not  obliged  to  call  in  a 
mortgage,  when,  ib. 

Even  it'  it  be  a  second  mortgage,  ib. 

Unless  security  be  not  good,  ib. 

Executor  or  administrator  not  liable  if  any  attempt  to  get  in  money  would 
have  been  useless,  983 

Trustee's  power  to  release  or  compound  debts,  ib. 

Trustees  compounding  with  a  bankrupt,  liable  to  make  good  the  full 
amount,  when,  ib. 

Power  given  by  statute  to  trustees  to  compound  debts,  983,  98-1 

To  take  security  for  them,  ib. 

To  allow  time  for  payment,  ib. 

To  compound  or  abandon  them,  ib. 

Or  to  Bubmit  to  arbitration,  or  otherwise  settle  debts.  il>. 

Sect.  37  of  the  Conveyancing  and  Law  of  Property  Ait,  does  not  apply  to 
administrator,  ib. 
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TRUSTEES  AND  EXECUTORS,  LIABILITIES  OF— continued. 

Liability  of  trustees  for  neglecting  to  realise  securities  when  ordered  by 

the  Court,  ib. 
For  neglecting  to  secure  property  by  giving  notice  of  trust,  ib. 
Or  to  register  settlement,  requiring  registration,  ib. 
For  neglecting  to  give  notice  of  assignment  of  policy  to  assurance  office, 

985 
Trustee  with  funds  liable  for  not  paying  premiums  on  a  life  insurance,  ib. 
Secus,  if  he  has  no  funds,  ib. 
And  cannot  procure  them,  ib. 

Trustee  will  have  a  lien  on  policy  for  payment  of  premium,  ib. 
If  funds  not  found  for  payment  of  premium  Court  will  order  policy  to  be 

sold,  ib. 
Or  surrendered  to  the  office,  ib. 
As  to  the  liability  of  a  trustee  who  is  abroad,  ib. 
2.  As  to  the  custody  of  trust  property. 

Trustees  or  executors  must  take  same  care  of  it  as  of  their  own,  985 

Not  liable  for  accidental  loss,  ib. 

As  by  a  robbery,  ib. 

Even  when  in  the  possession  of  another,  to  whom  it  was  properly  in- 
trusted, ib. 

As  if  paid  to  a  broker  to  invest,  when,  986 

As  when  deposited  properly  in  a  bank,  ib. 

For  payment  of  debts  or  legacies,  ib. 

Or  with  a  view  of  investing  upon  a  mortgage,  ib. 

Or  when  in  the  hands  of  an  auctioneer,  in  the  case  of  a  deposit  on  asale,ib. 

Or  invested  in  Exchequer  bills,  pending  preparation  of  a  mortgage,  ib. 

In  the  absence  of  wilful  default  not  liable  for  loss  occasioned  by  agent  to 
collect  small  debts,  ib. 

Default  must  be  shown  by  those  seeking  to  charge  trustees  or  executors,  ib. 

Protection  given  to  them  by  22  &  28  Vict.  c.  35,  s.  31,  ib. 

Liability  incurred  by  leaving  money  unnecessarily  in  the  hands  of  a  third 
party  as  a  banker,  ib. 

Or  in  the  hands  ot  a  solicitor  to  invest,  988 

Sale  by  trustees  of  estate  at  a  future  time  at  a  fixed  price  invalid,  ib. 

Also  option  to  lessee  to  purchase  at  future  time  for  fixed  price,  ib. 

Trustees  for  sale  not  ordinarily  justified  in  employing  a  solicitor  to  receive 
purchase-monies,  ib. 

Or  for  leaving  deed  executed  with  receipt  indorsed  in  the  hands  of  a  solici- 
tor to  enable  him  to  receive  it,  ib. 

Or  authorising  him  to  receive  it  by  writing,  989 

Semble,  purchaser  justified  in  refusing  to  pay  solicitor,  when,  ib. 

Might  insist  on  paying  money  to  joint  account  of  trustees  at  a  bank,  ib. 

Trustees  cannot  authorise  payment  to  one  of  themselves,  ib. 

Under  special  circumstances  solicitor  maybe  employed toreceive  purchase- 
money,  ib. 

Law  not  altered  by  sect.  56  of  the  Conveyancing  and  Law  of  Property  Act, 
1884,  ib. 

Construction  put  on  this  section  by  Cotton,  L.  J.,  ib. 

Grantee  for  value  with  notice  takes  subject  to  trust,  ib. 

Also  voluntary  grantee  without  notice,  ib. 

Secus,  purchase  for  value  without  notice,  ib. 

Trustee  leaving  Exchequer  bills,  undistinguished,  in  the  hands  of  a  broker 
liable  for  loss,  when,  991 

Or  if  he  placed  money  to  his  own  credit  at  a  bank,  ib. 

Or  if  he  mixed  it  with  his  own  monies,  ib. 

Trustee  liable  if  he  parts  with  exclusive  control  of  trust  fund  by  associat- 
ing with  himself  another  person,  ib. 
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Trust  fund  must  not  bo  loft  under  the  entire  control  of  a  CO-trustee,  992, 

993 
Trust  fund  cannot  be  left  in  the  name  of  a  single  trustee,  993 

Speeitie  articles  held  on  trust  should  be  deposited  with  hankers,  993 

Securities  payable  to  bearer  and  passing  by  delivery  deposited  for  .safety 
by  trustee,  994 

They  must  not  divide  custody  between  each  other,  ib. 

Must  examine  box  containing  securities  returned  by  co-trustee  to  bankers 

to  see  that  all  is  right,  ib. 
Though  it  was  committed  to  the  care   of  a    co-trustee  or  stock-broker  for 

the   purpose  of  converting  some  of  the  shares,  ib. 
And  though  solicitor  said  that  he  bad  seen  box  returned  to  the  bankers,  ib. 
Trustees  DOt  justified  in  making  an  investment  in  shares  which  can  only 

stand  in  the  name  of  one  trustee,  ib. 
Exception  where  shares  of  company  specifically  bequeathed,  when,  ib. 
Trustee  must  keep  trust  property  distinct  from  bis  own,  ib. 
If  he  cannot  distinguish  one  from  the  other,  and  will  belong  to  the  trust,  ib. 
When  trust  is  at  an  end,  payment  may  be  made  to  executor  of  person  ab- 
solutely entitled,  ib. 
Executor  not  liable  for  not  insuring  leasehold  houses  against  fire,  ib. 
3.  An  to  investment  of  trust  fund. 

Duties  of  executors  or  administrators  to  collect  assets  without  delay,  ib. 

Payment  of  debts  to  be  made  by  them,  ib. 

Guilty  of  devastavit  for  neglect  to  convert  funds,  ib. 

Liability  to  pay  debts,  ib. 

Creditor  does  not  lose  his  right  to  recover  from  executors  by  mere  laches,  ib. 

Secus,  if  he  induces  executors  to  part  with  assets,  ib. 

Residue  after  payment  of  debts,  how  distributable,  99G 

Trust  money  not  immediately  wanted  should  be  properly  invested,  ib. 

Investment  at  trustees'  bankers  not  sufficient,  ib. 

Though  to  their  separate  credit,  ib. 

Must  not  be  lent  on  personal  security,  ib. 

Though  larger  rate  of  interest  is  obtained,  ib. 

Even  to  person  to  whom  testator  was  accustomed  to  make  such  loans,  ib. 

Although  joint,  ib. 

Or  with  sureties,  ib. 

Unless  with  express  authority,  ib. 

Mere  general  expressions  not  sufficient,  ib. 

Not  to  be  lent  on  personal  security  without  express  authority  toco-trustee, 

996,  997 
Or  to  a  relation  for  purposes  of  accommodation,  997 
Terms  of  authority  must  be  strictly  complied  with.  ib. 
Loan  to  tenant  for  life  on  personal  security  not  justifiable,  ib. 
Though  his  consent  requisite  under  power  was  given,  ib. 
Consent  of  one  trustee  not  sufficient  if  that  of  two  required,  ib. 
Consent  how  given,  ib 

Subsequent  consent  not  sufficient,  when,  ib. 
Unless  acquiesced  in  by  cestui  que  trust  sui  juris,  ib. 
Trustees  may  refuse  to  make  advance  to  a  person  in  accordance  with  power 

if  by  alteration  of  circumstances  perilous,  997 
In  making  investments  trustees  must  act  impartially  between  tenant  for 

lite  and  remainderman,  998 
Cannot  invest  on  terminable  annuities,  ib. 
Investment  of  trust  fund  in  danger  should  be  changed,  ib. 
Even  though  tenant  for  life  whose  consent  is  requisite  refuses  to  give  it,  ib. 
Authority  to  make  advance  not  exhausted  by  one  loan,  when,  ib. 
Advance  when  authorised  by  the  Court,  ib. 
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Loan  on  a  personal  undertaking  authorised  by  a  power  to  lend  on  '  'real  or 
personal  security, ' '  ib. 

Employment  of  trust  money  in  trade  not  justified,  when,  999 

Until  recently,  in  the  absence  of  authority,  trustees  could  not  invest  on 
real  securities,  ib. 

But  in  government  or  bank  annuities,  ib. 

Consols  was  the  proper  fund,  ib. 

Whether  liable  for  fluctuation  in  other  government  stock,  1000 

"When  more  convenient,  investment  in  3/.  per  cent,  reduced  ordered  by 
Court,  ib. 

Trustees  having  power  to  invest  in  "the  public  funds  or  government 
securities,"  not  confined  to  3/.  per  cents.,  ib. 

Investments  in  exchequer  bills,  ib. 

Powers  of  investment  increased  by  recent  legislation,  ib. 

Liability  of  trustees  for  loss  of  exchequer  bills  left  for  a  long  time  with  a 
broker,  ib. 

East  India  stock  not  a  government  stock,  ib. 

Power  to  invest  in  government  securities  authorises  now  investment  in 
East  India  stock,  ib. 

Also  cash  under  control  of  Court,  when,  ib. 

Under  Lord  St.  Leonards'  Act  trust  funds  may  be,  unless  forbidden  instru- 
ment of  trust,  invested  in  any  real  securities,  1000,  1001 

Stock  of  the  Bank  of  England  or  Ireland,  1001 

East  India  Stock,  ib. 

Act  made  retrospective,  ib. 

Except  as  to  rights  already  accrued,  ib. 

Trustees  with  power  to  invest  upon  government  securities  or  Parliament- 
ary stocks  and  securities  may  invest  in  same  way  as  "cash  under  control 
of  Court,"  ib. 

In  Bank  stock,  ib. 

East  India  stock,  ib. 

Exchequer  bills,  ib. 

21.  10s.  per  cent,  annuities,  ib. 

Upon  mortgage  of  freeholds  and  copyholds  in  England  and  Wales,  ib. 

As  well  as  in?  31.  per  cent,  annuities,  ib. 

Reduced  3/.  per  cent,  annuities,  ib. 

New  3Z.  per  cent,  annuities,  ib. 

Money  in  Court  under  Lands  Clauses  Act,  1845,  not  to  be  invested  as  cash 
under  control  of  Court,  ib. 

Investment  of  trust  funds  in  Consolidated  Metropolitan  stock  allowed, 
when,  1001,  1002 

Lord  St.  Leonards'  Act  not  applicable  where  trust  fund  already  invested  in 
bank  annuities,  1002 

Railway  stock  guaranteed  by  Indian  government  not  within  the  Act,  ib. 

Nor  new  East  India  loan,  ib. 

What  investments  will  be  authorised  by  the  Court,  1002,  1003 

Trustees  making  an  investment  in  East  India  stock,  when  protected  bv 
the  Court,  1003 

Meaning  of  "East  India  Stock,"  1004 

Stock  created  for  purpose  of  East  India  Railway  Purchase  Act  deemed  to 
be,  ib. 

And  securities  having  interest  guaranteed  by  Parliament,  ib. 

Now  money  received  by  trustees  under  the  Lands  Clauses  Act  may  be  in- 
vested, as  cash  under  control  of  Court,  ib. 

Also  money  received  under  the  Leases  and  Sales  of  Settled  Estates  Act,  ib. 

Investment  of  money  under  the  control,  or  subject  to  the  order  of  the 
Court,  under  the  rules  of  the  Supreme  Court,  1883 — 1004,  1005 

Meaning  of  cash  under  the  control  of  the  Court,  1005 
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Power  of  investment  given  to  trustees,  by  Lord  Cranworth's  Act,  now  re- 
pealed, ib. 

Under  34  &  35  Vict.   c.   47,  to  invest  in  stock  of  Metropolitan   Board  of 
Works,  when,  ib. 

What   investments  may  be  made  by  trustees  having  power  to  purchase  or 
invest  upon  real  estate,  ib. 

Or  they  have  power  to  vary  securities,   1006 

When,  as  between  tenant  for  life  and    remainderman,    stock   should   be 
sold,   ib. 

Apportionment  not  made  by  Court  to  compensate  tenant  for  life  for  any 
loss,  ib. 

Except  under  special  circumstances,  ib. 

Investment  on  mortgage  for  securing  re-transfer  of  stock,  not  authorised 
by  power  to  invest  in  government  stock  or  real  securities,  ib. 

As  to  what  amount,   in  proportion  to  the  value  of  property,  ought  to  be 
advanced  on  a  mortgage,  in  the  case  of  freehold  land,  ib. 

In  the  case  of  houses  and  buildings  fluctuating  in  value,  ib. 

Trustees  not  justified  in  lending  to  one  of  themselves,  ib. 

Tendency  ot  Courts  now  in  lavour  of  trustees,  ib. 

Not  liable  for  loss  if  property  previous  to  mortgage  were  duly  valued  by  a 
competent  person,  1007 

Secus.  if  evidence  of  value  was  not  disinterested,  as  that  of  the  mortgagor, 
or  his  steward  or  land  agent,  ib. 

Trustees  having  power  to  advance  to  three  persons  or  mortgagees  cannot 
advance  to  two,  ib. 

Trustees  liable  if  surveyor  were  ignorant  of  locality,  1008 

Especially  if  they  exercised  no  judgment  in  the  choice  of  a  valuer,  ib. 

Trustees  liable  for  loss  of  money  invested  in  mortgage  through  the  ignor- 
ance or  negligence  of  their  solicitor,  ib. 

Query,  whether  trustees  liable  for  fraud  practised  upon  them,  1008 

Semble.  liable  for  loss  through  a  forgery,  ib. 

Second  mortgage  not  a  proper  security,  ib. 

Kent-charge  under  the  Drainage  Act  does  not  preclude  trustees  from  ad- 
vancing money  on  mortgage,  1008,  1009 

Unless  he  be  forbidden  expressly  by  the  terms  of  the  trust,  ib. 

Or  charges  under  the  Improvement  of  Land  Act,  1864,  ib. 

Investment  on  deposit  of  deeds  not  authorised  by  power  to  invest  on  real 
security,  ib. 

The  omission  of  a  power  of  sale  in  a  mortgage  to  trustees  not  a  breach  of 
trust,  ib. 

Liable  for  allowing  a  clause  in  a  mortgage  preventing  the  calling  up  of 
money  before  a  certain  time,  ib. 

Also  for  parting  with  trust  money  before  obtaining  securities,  ib. 

Investments  authorised  by  various  powers,  1009,  1010 

Semble,  long  terms  of  years  do  not  answer  the  description  of  real  securities 
1010 

Leaseholds,  renewable  for  ever,  held  not  proper  securities  for  trust  money, 
when,  ib. 

Unsafe  for  trustees  to  invest  on  short  terms,  ib. 

Especially  if  burdened  by  erroneous  covenants,  ib. 

Mortgage  of  copyholds  unobjectionable,  ib. 

Power  of  trustees  under  special  Acts,  to  invest  on  debentures  or  debenture 
stocks  of  local  authorities,  1011 

or  corporations,  ib. 

On  ground  rents  under  a  power  to  invest  upon  freehold  or  copyhold  here- 
ditaments, ib. 

What  authorises  purchases  of  freehold  ground  rents,  1011,  11012 

What  authorises  investment  in  foreign  securities,  1012 
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In  colonial  stock,  ib. 

Court,  in  the  case  of  infants,  does  not  approve  of  money  in  the  funds  being 
sold  out  to  be  invested  on  mortgage,  ib. 

Whether  power  to  invest  on  real  securities  justifies  continuance  of  invest- 
ment on  turnkpike  bonds,  1013 

Further  advance  to  secure  former  mortgage,  where  justifiable,  ib. 

Trustees  may  invest  on  real  securities  in  Ireland,  when,  ib. 

On  landed  securities  in  any  part  ol  the  United  Kingdom,  ib. 

Doubtful  whether  this  authorises  a  mortgage  of  land  in  Scotland,  ib. 

Corporations  and  trustees  holding  money  for  charities  may  advance  money 
on  lands  notwithstanding  the  Mortmain  Act,  ib. 

Investments  by  Church  Trustees  under  compulsory  Church  Rate  Abolition 
Act,  1014 

Of  capital  trust  funds,  under  Settled  Land  Act,  ib. 

Executors  retaining  money  instead  of  investing  properly,  how  to  be  charged, 
ib. 

When  they  have  made  no  profit,  interest  how  calculated,  ib 

Where  they  have  made  interest,  ib. 

Where  there  is  an  express  trust  for  accumulation,  ib. 

Trustees  and  executors  how  charged  when  they  have  improperly  dealt  with 
trust  monies,  1015 

Cannot  set  oft"  gains  against  losses  by  improper  investments,  ib. 

Trustees  directed  to  invest  on  government  or  real  securities,  doing  neither, 
how  charged,  1016 

Trustees  liable  to  a  future  loss  traceable  to  improper  investment,  ib. 

Fund  sold  in  breach  of  trust  must  be  replaced  in  the  same  stock,  ib 

Or  its  equivalent  of  stock  converted  by  Act  of  Parliament,  ib. 

Or  to  account  for  proceeds  with  interest  at  5  per  cent.,  ib. 

Secus,  where  sale  takes  place  at  the  instance  of  cestui  que  trusts,  ib. 

Executor,  when  ordered  by  the  Court,  neglecting  to  invest  money,  1017 

Trustees,  without  authority,  laying  out  trust  monies  in  improvements,  how 
far  liable,  ib. 

Duty  of  executor  of  party  dying  abroad  leaving  a  family  there,  ib. 

Not  his  duty  to  send  property  in  England  to  be  converted,  ib. 

Unless  family  return  within  the  jurisdiction,  ib 

Wide  powers  of  investment  should  be  exercised  with  caution,  ib. 

Proceedings  may  be  taken  in  equity  to  recover  trust  money  advanced  in 
breach  of  trust,  ib. 

Discretion  as  to  investments  exercised  by  Court  after  decree  for  administra- 
tion, ib. 

4.  How  far  persons  are  liable  for  the  acts  or  defaults  of  co-trustccs  aad  co-executors. 
Trustee  not  liable  for  the  acts  or  defaults  of  a  co-trustee,  1018 

Same  rule  applicable  as  between  executors,  ib. 

Trustee  or  executor  liable  if  he  permits  co-trustee  or  co-executor  to  commit 
a  devastavit,  or  a  breach  of  trust,  ib. 

As  by  leaving  a  debt  due  from  co-trustee  to  remain  outstanding,  ib. 

Or  permitting  him  to  receive  assets  without  investing  them,  1018,  1019 

Executor  under  a  decree  for  common  accounts,  liable  only  for  actual  or  con- 
structive receipts,  ib. 

As  to  wilful  default,  ib. 

One  act  must  be  averred  and  proved,  ib. 

Order  as  to.  when  obtained,  ib. 

Remainderman  cannot  obtain  order  as  to  in  respect  of  prior  life  interest,  1020 

Trustees  charged  under  order  as  to,  ib. 

5.  As  to  joining  with  co-trustees  in  receipts. 

Trustee  joining  in  receipts  for  mere  conformity  not  liable  for  misapplication 
of  the  money  by  his  co-trustee,  ib. 
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But  he  must  prove  that  his  co-trustee  received  the  money,  1021 

In  the  absence  of  proof  how  much  each  received  each  may  he  charged  with 

the  whole,  ib. 
Trustee  will  be  liable  if  he  joins  in  a  receipt  unnecessarily,  ib. 
Or  allows  his  co-trustee  to  keep  and  deal  with  trust  monies  contrary  to  the 

trust,  ib. 
And  he  should  inquire  for  what  purpose  trust  monies  are  wanted,  ib. 
And  so  see  that  investments  are  made,  1021,  L022 

6.  As  to  joining  with  co-executors  in  receipts. 

Executor  joining  with  his  co-executor  in  a  receipt,  answerable  for  the  ap- 
plication of  the  money,  1022 

Unless  the  receipt  has  not  the  ell'cct  of  putting  the  money  in  the  hands  of 
his  co-executor,  ib. 

As  where  he  has  received  the  money  previously,  1022,  1023 

Lord  Eldon's  account  of  the  distinction  between  the  liability  of  an  executor 
and  a  trustee,  from  joining  in  receipts,  1023,  1024 

Lord  L'cdcsdalc's  explanation  of  the  distinction,  1024 

Where  it  is  necessary  that  an  executor  should  join  his  co-executor  in  a  re- 
ceipt, the  rule  as  to  trustees  is  applicable,  ib. 

As  the  indorsement  of  a  bill  by  two  executors,  1025 

Or  their  joining  in  a  sale  of  stock,  ib. 

But  executor  liable  if  he  neglects  to  inquire  for  what  purpose  a  sale  is  re- 
quired, ib. 

A  debtor  discharged  by  the  receipt  of  one  executor,  though  he  has  also  forged 
thereto  the  name  of  his  co-executor,  ib. 

7.  Executor  paying  assets  over  unnecessarily  to  co-executor,  liable. 

Executor  liable  by  unnecessarily  paying  co-executor  part  of  the  assets,  1026 

Handing  to  him  a  bag  of  money,  ib. 

Giving  him  power  of  attorney  to  collect  assets  or  securities,  ib. 

Joining  in  indorsing  a  bill,  1026 

Or  drawing  a  bill,  ib. 

Or  by  agreeing  that  each  shall  receive  a  certain  part  of  the  estate,  ib. 

But.  not  where  executor  necessarily  pays  money  to  co-executor,  ib. 

As  to  pay  debts  in  his  own  neighborhood,  ib. 

Or  to  carry  on  a  business  directed  by  the  testator,  ib. 

Or  where  executor  had  no  legal  right  to  retain  the  fund  from  the  other.  1028 

Nor  if,  after  disclaimer  and  renunciation,  he  applies  money  as  agent,  ib. 

Secus,  if  he  has  once  acted,  ib. 

Distinction  between  legatee  and  creditor  seeking  to  charge  executor  for  join- 
ing in  a  receipt,  ib. 

Duty  of  trustee  to  interpose  when  breach  of  trust  is  committed  or  contem- 
plated by  a  co-trustee,  1029 

Semble,  one  of  several  joint  administrators  can,  like  executor,  bind  asso- 
ciates, ib. 

Right  of  executor  or  administrator  of  a  sole  trustee  to  retain  in  respect  of  a 
debt  to  the  trust  estate,  ib. 

Effect  of  usual  indemnity  clause  as  to  joining  in  receipts,  ib. 

Of  indemnity  clause  in  22  &  23  Vict.  c.  35,  ib. 

Ordinary  indemnity  clause,  sometimes  extended,  1030 

Trustee  entitled  to  be  indemnified  by  cestui  que  trust  against  loss  in  the 
proper  execution  of  his  trust,  ib.  * 

Out  of  estate  of  cestui  que  trust  after  his  death,  ib. 

Cail  call  upon  residuary  legatees  to  refund,  when,  ib. 

Cannot  claim  an  indemnity  against  liability  which  has  not  arisen,  ib. 

8.  Husband — How  far  liable  for  devastavit  of  his  wife. 

Husband,  irrespective  of  Married  Women's  Property  Acta,  during  coverture 
liable  for  devastavit  of  his  wife,  1031 
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Liability  under  30  Car.  2,  c.  7,  on  taking  out  letters  of  administration  to  hi* 

wife,  ib. 
Liability  for  devastavit  committed  during  coverture  both  at  law  and  in 

equity,  ib. 
Though  wife  were  living  separate  from  her  husband,  ib. 
Assets  admitted  by  husband  and  wife  might  be  proved  as  a  debt  on  hus- 
band's bankruptcy,  ib. 
At  law,  liability  of  husband  for  devastavit  of  wife  ceases  on  her  death,  ib. 
Unless  judgment  has  been  obtained  against  him  and  his  wife,  ib. 
Or  goods  remain  in  his  hands  in  specie,  ib. 
In  equit3r,  husband  surviving  wife  liable  for  assets  which  came  to  bis  hands, 

ib. 
Estate  of  the  husband  discharged  if  his  wife  as  executrix  has  assets  more 

than  sufficient  to  answer  demands,  ib. 
Wife  surviving  her  husband,  liable  for  devastavit,  1032 
Though  she  was  covert  when  administration  was  taken  out,  ib. 
Responsible  at  law  only  to  creditors,  ib. 
In  equity,  to  legatees  also,  ib. 

Liability  of  the  husband  of  a  woman  trustee,  executrix  or  administratrix 
limited  under  the  Married  Women's  Property  Acts,  ib. 
9.  Remedies  against  trustees  and  executors. 

Remedies  in  equity  for  breach  of  trust  against  trustees  or  executors,  ib. 
Cestui  que  trust  may  ob  ain  a  ne  exeat  regno  against  trustee  who  has  com- 
mitted breach  of  trust,  when,  ib. 
Cannot  legally  assign  trust  moneys  recoverable  for  a  breach  of  trust,  ib. 
Attachment  may  be  issued  against  trustee  making  default  in  payment  into 

Court,  ib. 
Cestui  que  trusts  may  proceed  against  representatives  of  trustees,  1033 
Though  loss  may  not  have  happened  until  death  of  trustees,  ib. 
Or  they  have  distributed  assets  without  notice  of  breach  of  trust,  ib. 
Unless  by  order  of  the  Court,  ib. 
Or  pursuant  to  22  &  23  Vict.  c.  35,  ib. 
Cestui  que  trust  may  recover  assets  after  distribution,  ib. 

from  legatees,  ib. 
next  of  kin,  ib. 
Unless  cestui  que  trust  has  acquiesced  and  lain  by,  ib. 
Trustees  committing  a  breach  of  trust  cannot  setup  Statute  of  Limitations, 

ib. 
Nor  can  their  representatives,  ib. 

Nor  a  solicitor  taking  money  with  notice  of  an  express  trust,  ib. 
Secus,  solicitor  receiving  money  in  the  character  of  an  agent,  ib. 
Cestui  que  trust,  by  receiving  part  of  the  proceeds  of  a  breach  of  trust  does 

not  waive  his  right  to  remainder,  when,  ib. 
Cestui  que  trust  combining  character  of  trustee  may  proceed  against  tenant 

for  life  for  trust  property,  1033,  1034 
Statute  of  Limitations  does  not  bar  claim  of  cestui  que  trust  for  property 

held  on  express  trust,  1034 
Or  in  respect  of  a  breach  of  trust,  ib. 
But  after  1  Jan.  1879,  statute  applies  to  money  or  legacy  charged  on  any 

land  or  rent,  ib. 
Though  secured  by  an  express  trust,  ib. 
Covenantor,  constituting  himself  trustee  of  money  he  has  covenanted  to 

pay,  cannot  set  up  statute,  ib. 
Secus,  where  he  simply  covenanted  to  pay  money  to  trustees,  ib. 
Trustees  neglecting  to  enforce  the  covenant  remain  liable,  ib. 
And  their  representatives,  ib. 
Also  for  neglect  to  enforce  covenant  for  transfer  of  stock,  ib. 

594 


INDEX  1415 

[The  paging  refers  to  the  [•]  pages.] 

TRUSTEES  AND  EXECUTORS,  LIABILITIES  OF— continued. 

Cestui  qne  trust  not  barred  by  any  time  against  undiscovered   fraud  ol 

trustee,  Lb. 
Time  runs  from  discovery  of  fraud,  1035 
Cestui  que  trust  then  bound   by  lapse  of  six  years,  ib. 
One  trustee  deriving  a  larger  benefit  from  a  breach  of  trust  than  another. 

not  primarily  liable,  ib. 
As  to  inquiry  in  what  proportion  trustees  should  contribute  to  make  good 

a  breach  of  trust,  Lb. 
Executor  or  administrator  may  pay  stranger  a  debt  barred  by  Statute  of 

Limitations,  i!>. 
Or  may  retain  it  if  due  to  himself,  ib. 

Secus,  if  debt  cannot  be  enforced  by  reason  of  Statute  of  Frauds,  ib. 
Joint  judgment  against  trustees  for  breach  of  trust  may  in  the  absence  of 

contract  be  enforced  against  all  jointly,  ib. 
Or  each  separately,  ib. 

Or  prove  in  bankruptcy  against  separate  estate  of  each  trustee,  ib. 
Or  against  joint  estate  of  ail  if  they  constitute  a  firm,  ib. 
Judgment  enforced  against  defaulting  trustee  by  appointing  receiver  of  his 

equitable  interest,  when,  1036 
Contribution  or  apportionment  ordered  as  between   trustees  in  the  same 

suit,  ib. 
Trustee  paying  the  whole  as  a  lien  for  contribution  on  legacy  of  co-trustee 

in  the  same  suit,  ib. 
Contribution  or  apportionment  not  enforced  when   fraud  committed  by 

trustees,  ib. 
Loss  thrown  primarily  upon  one  trustee,  when,  ib. 
Debt  due  from  trustee  to  cestui  que  trust  a  specialty  debt,  when,  ib. 
Ordinarily  only  a  simple  contract  and  an  equitable  debt,  ib. 
Will  now  support  a  petition  in  bankruptcy,  ib. 
Constituting  when   a  specialty  debt  or  specialty  debt  to  co-trustee  under 

the  Mercantile  Law  Amendment  Act,  ib. 
Costs  decreed  against  all  defendants  involved  in  breach  of  trust,  1037 
Contribution  compelled  wben  one  pays  the  whole  costs,  ib. 
Trustee  indebted  to  trust  estate  cannot  claim  any  portion  of  it.  when,  ib. 
Court  cannot  intercept  legal  interest  of  defaulting  trustee,  when,  ib. 
Except  under  a  contract,  ib. 

No  lien  on  devised  estate  for  debt  of  devisee  to  testator,  1037 
Firm  liable  if  trustee,  one  of  the  members,  brings  trust  monies  to  .  their 

hands  and  it  is  to  their  knowledge  misapplied,  ib. 
Firm  of  solicitors  liable  for  fraud  by  one  of  its  members  on  trustees,  when, 

ib. 
Corporation  liable  for  a  breach  of  trust,  ib. 
Trustees  recouped  by  cestui  que  trust  deriving  benefit  from  breach  of  trust, 

1038 
Out  of  interest  of  tenant  for  life  sui  juris,  when,  ib. 
Out  of  separate  estate  of  married  woman,  ib. 
Unless  settled  without  power  of  anticipation,  ib. 

Retainer  may  take  place  against  all   persons  claiming  through  cestui  que 

trust,  ib. 

as  general  ami  j  udg- 
ment  creditors,  ib. 
assignees    in   bank- 
ruptcy, ib. 
But  not  purchaser  for  value  without  notice,  ib. 
Cestui  que  trust  receiving  income  from  improper  investment,  bound  to  give 

credit  for  what,  ib. 
Merely  instigating  a  breach  of  trust,  not  liable  to  recoup  trustees,  ib. 
Inquiries  and  orders  relating  to  breaches  of  trust,  1039 
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TRUSTEES  AND  EXECUTORS,  LIABILITIES  OF— continued. 

Liability  of  directors  to  replace  dividends  paid  out  of  capital,  ib. 

Proof  against  estate  of  bankrupt  trustee  for  sum  due  to  trust,  ib. 

And  for  interest,  when,  ib. 

Proof  can  be  made  only  for  balance,  ib. 

"When  bankrupt  beneficially  interested  in  trust  funds,  ib. 

Original  debt  barred  when  bankrupt  obtains  his  discharge,  ib. 

Duty  of  bankrupt  trustee  to  prove  debt  due  to  the  trust  estate,  ib. 

Neglecting  to  do  so  liable,  though  he  obtains  his  discharge,  ib. 

Option  of  cestui  que  trust  to  prove  for  proceeds  of  sale  of  stock,  1040 

Or  for  value  of  stock  at  date  of  bankruptcy,  ib. 

Proof  against  estate  of  bankrupt,  oue  of  several  trustees,  ib. 

Though  he  derived  no  benefit  by  breach  oi  trust,  ib. 

Though  the  other  be  solvent,  ib. 

And  legal  proceedings  be  taken  against  him,  ib. 

Proceedings  in  equity  against  solvent  trustee  to  compel  contribution,  ib. 

Proof  when  all  trustees  are  bankrupt,  ib. 

Proof,  how  made  when  trust  money  lent  to  bankrupt  firm  by  a  trustee  a 

co-partner,  ib. 
"When  lent  to  a  firm  of  which  trustee  is  not  a  member,  ib. 
If  lent  to  one  member  of  a  firm  without  the  others  having  notice  of  the 

trust,  ib. 
If  the  other  partners  had  notice  of  the  trust,  1040,  1041 
Apportionment  between  tenant  for  life  and  remainderman  on  proof  against 

bankrupt's  estate  for  principal  and  interest,  1041 
Money  authorised  by  testator  to  be  employed   by  firm  becoming  bankrupt 
capital  of  the  firm,  ib. 
*  And  proof  cannot  be  made  against  joint  creditors,  ib. 
Exceptions  from  release  by  discharge  in  bankruptcy  in  cases  of  breach  of 

trust  by  bankrupt,  1041 
Under  the  Bankruptcy  Act,  1869,  ib, 

Debtors  Act,  1869—1041,  1042 
Bankruptcy  Act,  1883—1042.     See  Addenda. 
10.  Remedy  against  trustee  barred  by  concurrence,  acquiscence,  or  release. 

Concurrence  by  cestui  que  trust  in  breach  of  trust  bars  remedy  against  trus- 
tee, ib. 
Cannot  call  upon  him  to  replace  trust  funds  misapplied,  ib. 
Cestui  que  trust  must  be  proved  cognisant  of  breach  of  trust,  ib. 
Exception  in  the  case  of  femes  coverts  and  infants,  when,  ib. 
Unless  where  they  have  by  fraud  induced  trustees  to  commit  breach  of 

trust,  ib. 
Married  woman,  having  separate  property,  may  be  treated  as  a  feme  sole 

by  concurring  in  breach  of  trust,  1043 
Unless  deceived  or  under  undue  influence,  ib. 
Or  was  not  fully  informed  of  the  facts  of  the  case,  ib. 
Or  was  restrained  from  anticipation,  ib. 
Concurrence  in  breach  of  trust  by  married  woman  affects  only  her  separate 

estate,  ib. 
Acquiescence  of  cestui  que  trust  in  improper  investment  binding,  ib. 
If  made  with  his  full  knowledge,  ib. 

Without  misrepresentation  or  concealment  on  the  part  of  trustees,  1044 
Not  affected  by  constructive  notice,  ib. 
Reversioner,  how  far  affected  by  acquiscence,  ib. 
Acceptance  by  cestui  que  trust  of  part  due  to  him  not  a  waiver  of  the  rest, 

ib. 
When  cestui  que  trust  precluded  from  suing  by  laches,  ib. 
Remedies  against  trustees  when  barred  by  release,  or  confirmation,  ib. 
Except  in  the  case  of  married  women,  when,  1045 
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TRUSTEES  AND  EXECUTORS,   LIABILITIES  OF— mnlinued. 
Infants,  when,  ib. 

As  to  the  punishment  of  trustees  for  fraudulent  breaches  of  trust,  1045, 
1046 

UNDUE  INFLUENCE. 

s,<   Voluntary  Donations. 

VENDOR  AND  PURCHASER.    See  NOTICE— PURCHASER  FOB  VALUE  WITH- 
OUT Notice — Specific  Performance. 

VENDOR'S  LIEN.     See  Marshalling. 

VOLUNTARY  DONATIONS, 

Obtained  by  undue  influence,  set  aside,  621 

By  person  having  a  spiritual  ascendancy,  ib. 

As  to  validity  of  gifts  from  nuns  to  their  convents,  622 

To  trustees  for  religious  purposes,  622 

Voluntary  donation  in  the  absence  of  fraud,  surprise,  or  undue  influence, 

not  set  aside,  ib. 
How  far  onus  thrown  upon  donee  of  showing  that  donation  is  valid,  622, 

623 
Where  voluntary  donations,  on  the  ground  of  public  policy,  primd  facie 

presumed  fraudulent  from  the  relation  of  the  parties,  623 
As  in  the  case  of  the  relation  of  parent  and  child,  ib. 
Of  person  in  loco  parentis   623,  624 

Transaction  between  parent  and  child,  when  invalid,  624,  625 
Of  the  relation  of  guardian  and  ward,  625,  626,  627 
Of  the  relation  of  trustee  and  cestui  que  trust,  627,  628 
Of  the  relation  of  legal  adviser  and  client,  628. 
Donations  from  client  to  attorney,  pending  a  suit,  invalid,  ib. 
Or  whilst  connection  subsists  between  them,  ib. 
Secus,  when  no  suit  pending  on  proof  of  no  undue  influence,  ib. 
Evidence  admissible  to  show  that  consideration  expressed  in  a  deed  is 

flictitious,  ib.  •' 

Donation  by  client  to  counsel  set  aside,  ib. 
Though  in  consideration  of  services,  ib. 
Counsel  cannot  profit  by  his  not  having  given  full   information  to  his 

client,  ib. 
Cannot  enter  into  any  contract  of  hiring  with  client  for  advocacy,  629 
Attorney  formerly  could  not  take  security  for  future  costs,  ib. 
And  security  for  costs  good  only  for  costs  then  due,  ib, 
Consideration  of  security  taken  by  attorney  from  client  must  be  proved,  ib. 
Such  securities  set  aside  after  a  considerable  time,  when,  ib. 
Settled  account  between   attorney  and  client,  and  security  taken  by  him 

viewed  with  jealousy,  630 
Not  set  aside  iu  the  absence  of  surprise,  undue  influence,  or  error,  ib. 
Or  after  acquiscence,  when,  ib. 
Attorney  may  now  take  security  for  future  costs  under  the  Attorneys  and 

Solicitor's  Act,  1870,  ib. 
Agreement  by  solicitor  to  receive  a  fixed  sum  for  costs,  formerly  invalid,  ib. 
Valid  now  under  Attorneys  and  Solicitors  Act,  1870,  when,  ib. 
Agreement  to  charge  nothing  if  action  lost,  valid,  631 
Or  to  take  no  costs  out  of  money  awarded  to  client  in  action,  ib. 
And  need  not  be  in  writing,  ib. 

Account  opened  it  undue  influence  be  exercised  by  solicitor,  ib. 
And  costs  taxed  after  a  considerable  lapse  of  time,  ib. 

Lord  Brougham's  summary  of  the  law  as  to  voluntary  gifts  to  persons  stand- 
ing in  certain  relations  towards  the  donor,  631,  632 
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VOLUNTARY  DONATIONS— continued. 

Applicable  to  all  relations  where  undue  influence  may  be  exercised,  632 

Of  medical  man  over  patient,  ib. 

Medium  over  spiritualist,  633 

Of  man  over  wife,  being  a  deceased  wife's  sister,  ib. 

Over  woman  to  whom  he  is  engaged  to  be  married,  ib. 

Elder  over  younger  sister,  634 

Undue  influence  must  be  proved  in  the  absence  of  intimate  relations  from 

which  undue  influence  may  be  inferred,  ib. 
No  rule  as  to  what  amounts  to  undue  influence,  ib. 
Depends  on  circumstances  of  each  case,  ib. 
Non-intervention  of  disinterested  person,  ib. 
Of  professional  adviser,  ib. 
As  age  or  weakness  of  donor,  ib. 
Statement  of  consideration  where  there  was  none,  ib. 
Absence  of  power  of  revocation,  ib. 
Improvidence  of  transaction,  ib. 
In  an  action  by  settlor  against  trustees,  the  insertion  or  omission  of  clauses 

evidence  that  settlor  did  not  understand  what  he  was  doing,  635 
Propriety  of  clauses  considered  in  cases  between  settlor  and  persons  claim- 
ing adversely,  ib. 
Where  great  advantage  obtained  by  a  party  it  must  be  shown  transaction 

was  fair,  ib. 
And  not  produced  by  undue  influence  or  misrepresentation,  ib. 
That  donor  understood  transaction,  ib. 
Set  aside  even  after  death  of  donor  and  donee,  when,  ib. 
Material  that  the  donor  had  competent  advice,  when,  ib. 
Settlement  set  aside  though  not  procured  by  unworthy  motives,  ib. 
As  to  protect  settlor  against  his  own  improvidence,  ib.  . 

Age  or  capacity  of  donor  important  only  where  no  confidential  relation 

exists,  635,  636 
Confidential  relation  when  established  presumed  to  exist  until  evidence  of 

its  termination,  636 
Donation  not  set  aside  after  decease  of  donor,  abiding  by  his  act  after  re- 
lation terminated,  ib. 
Infant  may  make  a  donation  of  chattels  in  the  absence  of  fiduciary  rela- 
tion, ib. 
Or  undue  influence,  ib. 

Deed  executed  under  pressure  of  fear  invalid,  when,  ib. 
Appointement  by  wife  to  husband  when  invalid,  ib. 
Deed  in  expectation  of  immediate  death  may  be  set  aside  on  recovery  of 

donor  if  no  power  of  revocation,  when,  ib 
Voluntary  settlement  in  favour  of  wife  and  children  not  set  aside,  637 
Though  made  by  person  about  to  enter  into  trade,  ib. 
And  although  there  was  no  power  of  revocation,  ib. 
Semble,  ordinarily  voluntary  deed  cannot  be  rectified,  ib. 
Except  by  agreement  of  the  plaintiff,  ib. 

Third  parties  cannot  profit  by  donation  fraudulently  obtained,  ib. 
Creditor  obtaining  security  from  son  of  debtor,  637,  638 
From  a  younger  brother  of  debtor's  just  come  of  age,  ib. 
Or  from  ward  for  debt  of  guardian,  638 
Purchaser  for  value  with  notice,  639 

Exception  in  case  of  bona,  fide  purchaser  without  notice,  ib. 
But  deed  may  be  invalid  in  regard  to  others,  640 
Solicitor  preparing  deeds  set  aside,  when  ordered  to  pay  costs,  640 
Or  if  after  defendants  could  not,  ib. 
Acquiescence  and  confirmation,  ib. 

Rules  of  equity  as  to  the  presumption  of  undue  influence  held  not  ap- 
plicable to  will,  ib. 
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VOLUNTARY  DONATIONS— continued. 

Onus  thrown  on  parties  preparing  or  procuring  will  for  their  own  benefit, 

641 
Must  show  righteousness  of  transaction,  ib. 
Semble,  rules  of  equity   as  to  undue   influence  ought  to  be  applicable  to 

wills,  ib. 
Qujere,  whether  they  are  made  so  by  the  Judicature  Act,  1873 — ib. 
Futher  legislation  needed,  ib. 

WARD.     See  Guardian  and  Ward — Voluntary  Donations. 
WARD  OF  COURT— See  Infants. 


End  of  White  and  Tudor's  Leading  Cases  in  Equity. 
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